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debridement and skin grafting. In Fomond, 


a two-and-one-half-year-old girl sustained 


third-degree burns that required at least sev­


en surgeries, including two skin grafts and 


continued physical therapy even several 


years after receiving the burns. In Negrete, 


a 17-month-old baby boy sustained burns 


from hot water, resulting in permanent scar­


ring across 60% of his body and, due to the 


burning of his genital area, possible perma­


nent damage to his reproductive capacity. 


In Rogers, the defendant poured grain alco­


hol on top of the female victim's head and 


then threw a lit match at her , causing her 


head , face, chest and pants to ignite. 


In light of the above-cited case law, I 


would reverse defendant's conviction for hei­


nous battery. 


Defendant was properly convicted of ag­


gravated battery against a child, however, no 


sentence was imposed for that crime. If a 


reviewing court reverses a conviction on 


which the sentence was imposed, it can re­


mand for sentencing on a conviction on which 


no sentence was imposed. Such process has 


been approved in People v. Dixon, 91 Ill.2d 


346, 63 Ill.Dec. 442, 438 N.E.2d 180 (1982) 


and People v. Frant z, 150 lli.App.3d 296, 300, 


103 Ill.Dec. 649, 501 N.E.2d 966 (1986) ("[i)f 


the reviewing court acts to affirm the incom­


plete judgment of conviction, the reviewing 


court then must remand the cause for impo­


sition of sentence"). 


283 Ill.App.3d 126 


669 N.E.2d 645 


Fernando LAJATO, Plaintiff-Appellant, 


v. 


AT & T, INC., Defendant-Appellee, and 


Third Party Plaintiff (Quinn Delivery 


Service, Inc., Third Party Defendant ). 


No . 1-95--0447. 


Appellate Court of Illinois, 


First District, Fifth Division. 


Aug. 9, 1996. 


Independent contractor who was injured 


when loading telephone company's battery 


hoist for transport brought negligence action 


against telephone company. The Circuit 


Court, Cook County, Anthony J. Bosco, J., 


granted summary judgment for telephone 


company. Contractor appealed. The Appel­


late Court, Gordon, J., held that: (1) contrac­


tor's motion for reconsideration was timely; 


(2) telephone company had not voluntarily 


undertaken duty to properly maintain and 


secure battery hoist for transport; (3) tele­


phone company was not liable as gratuitous 


bailor; and (4) trial court did not abuse its 


discretion by denying contractor' s motion to 


amend his complaint. 


Affirmed. 


1. Judgment e::>321, 386(1) 


Posttrial motion must be filed within 30 


days of final judgment or trial court will lose 


jurisdiction to modify or vacate final order 


which it entered after lapse of 30 days. 


S.H.A. 735 ILCS 5(2-1203. 


2. Motions e::>39 


Motion to reconsider is posttrial motion. 


and therefore falls within purview of post­


judgment motions which must be filed within 


30 days after challenged judgment is 


tered. S.H.A. 735 ILCS fitl--1203. 


3. Appeal and Error e::>344 


Only if posttrial motion is timely filed 


will it extend time for filing notice of appeal. 


Sup.Ct.Rules , Rule 303(a)(l ). 


4. Judgment e::>186 


Motion to reconsider filed within 30 days 


of entry of summary judgment was timely, 


although no certificate of service was filed 


until well after 30 days of entry of SIIIIlIIl8l'J' 


judgment. S.H.A. 735 ILCS 5(2-1203; Sup. 


Ct.Rules, Rule 104. 


5. Appeal and Error e::>893(1), 1073(1) 


Although trial court did not en 


motion for reconsideration of summary ju 


ment in erroneous belief that it did not ha 


jurisdiction to hear motion, appellate co 
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not need to remand to allow trial court to either defect in hoist or that t.elephone com­


· der merit of motion, as grant of sum- pany knew or should have known of any 


judgment required de novo review by dangerous propensities in hoist. 


llat.e court to det.ermine question of law. 


Independent contractor could not base 


na1 injury action against defendant on 


ry of premises liability, where he was 


ed in bed of his truck and not due to any 


'tion of defendant's premises. 


Appellat.e review of order granting sum­


judgment is de novo. 


Negligence e=>l 


To withstand motion for summary judg­


t in action based in negligence, plaintiff 


t allege facts sufficient to show that de­


ant owed hin1 a duty, that defendant 


hed that duty , and that his injury proxi-


ly result.ed from that breach . 


Telephone company did not voluntarily 


ertake duty to properly maintain and se­


its batt.ery hoist for transport, where 


pendent contracto r , who was injured by 


· t when loading it for transport as result 


loosening of stra p securing motor, had 


discretion in pr eparing and moving 


· t, and there was no evidence that t.ele­


ne company had strapped motor, that 


pping was undertaken as prot.ection for 


tractor, or that contractor relied upon 


ety of strapping. Restat.ement (Second) 


Torts§ 323. 


Negligence e::>136(14) 


Whether a duty has been voluntarily 


ertaken is question of law to be deter­


. ed by court. Restat.ement (Second) of 


§ 323. 


Telephone company was not liable as 


tuitous bailor for injuries sustained by 


ependent contractor when strap securing 


tor on batt.ery hoist loosened when con­


tor was loading hoist for transport, 


ere contractor present.ed no evidence 0th­


than inadmissible hearsay rumors to show 


12. Appeal and Error e::>169 


Cont.entions not raised in trial court are 


waived on appeal, even in summary judg­


ment case. 


13. Bailment e::>9, 21 


Gratuitous bailor may be liable for phys­


ical harm caused by use of chatt.el when he 


knows or has reason to know that chatt.el is 


or is likely to be dangerous when put to use 


for which it was supplied, has no reason to 


believe that those for whose use chatt.el is 


supplied will realize its dangerous condition, 


and fails to exercise reasonable care to in­


form user of its dangerous condition or of 


facts which make it likely to be dangerous. 


14. Judgment e::>185(1) 


Unsubstantiat.ed hearsay stat.ements 


cannot be considered in ruling on motion for 


summary judgment 


15. Pleading e::>236(6) 


Trial court did not abuse its discretion 


by denying motion of independent contractor, 


who was injured when loading telephone 


company's batt.ery hoist for transport, to 


amend his complaint to allege more specifi­


cally facts that there was voluntary under­


taking by t.elephone company, after trial 


court grant.ed summary judgment for t.ele­


phone company, where issue was not that 


complaint was deficient in its framing of is­


sues but that evidence present.ed in support 


of voluntary undertaking theory failed to es­


tablish genuine issue of mat.erial fact, and 


amendment would be prejudicial to telephone 


company in that amendment was sought on 


eve of trial and five years after inception of 


lawsuit, with no explanation as to why con­


tractor never before att.empted to develop 


facts necessary to withstand t.elephone com­


pany's summary judgment motion. 


Beerman, Swerdlove, Woloshin, Barezky, 


Becker, Genin & London, Harv ey L. Walner 


& Associates, Chicago (Alvin R. Becker, Har­


vey L. Walner , Christopher A. White, of 


counsel), for Appellant 
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William F. DeYoung, Loretto M. Kennedy, 


Carole C. Tubbesing Burke, Weaver & Prell , 


Chicago, for American Telephone & Tele­


graph. 


Justice GORDON delivered the opinion of 


the Court: 


This is an action for damages brought by 


the plaintiff, Fernando Lajato, arising from 


injuries he incurred while working as an 


independent contractor for third-party de­


fendant Quinn Delivery Service, Inc. (Quinn) 


to move a battery hoist owned by defendant 


AT & T. AT & T filed a contingent third­
party complaint against Quinn, not at issue 


in this appeal, seeking indemnification pursu­


ant to the delivery service contract between 
Quinn and AT & T, in the event plaintiff 


recovered a judgment in his tort action 


against AT & T. AT & T subsequently filed 


a motion for summary judgment against 


plaintiff which the trial court granted . In 


that order, the court also denied plaintiffs 


oral motion requesting leave to amend his 


complaint. Subsequently, plaintiff filed a 


motion to reconsider, which the court ulti­


mately struck by reason of its alleged lack of 


jurisdiction to hear it. Plaintiff appeals from 


the orders granting summary judgm ent to 


AT & T, denying his motion to amend his 


complaint, and refusing to hear his motion to 


reconsider. AT & T has moved to dismiss 


this appeal for lack of appellate jurisdiction. 


In November 1989, plaintiff filed a com­


plaint against AT & T, wherein he alleged 


that on July 1, 1988, he was on the premises 
of AT & T on behalf of Quinn in order to 


move an AT & T battery hoist. The com­


plaint further alleged that while performing 


that task, the hoist fell upon him, causing 


him injuries for which he sought damages. 


The complaint averred that AT & T was 
negligent in its failure to maintain, inspect, 


and repair the battery hoist, and for AT & 


T's failure to warn plaintiff of the propensity 


of the hoist to fall. In April 1990, AT & T 


filed its answer, specifically denying each 


basis for recovery alleged in plaintiff s com­


plaint. The matter was scheduled for trial in 


June 1995. 


On April 25, 1994, AT & T filed a motion 


for summary judgment, alleging that, based 


upon the undisputed facts, it was clear that 


owed no duty of care to plaintiff with res 


to his injuries . In support of its motion, 


& T submitted excerpts of the deposi · 
testimony of plaintiff and a copy of the d · 


ery services contract between AT & T 


Quinn. In his deposition, plaintiff tes · 


that on the date of the accident, July 1, 1 
he was making pick-ups and deliveries 
telephone equipment at various AT & T 1 


tions as an independent contractor for 


He stated that he had received instru · 


from Quinn via radio to go to an AT & 
property in Rolling Meadows, Illinois, 


scene of the accident, to pick up a ba 


hoist and to transport it to another AT Is 
location in Rockford, Illinois. Appro · 


99% of plaintiffs delivery work for 
involved pick-ups and deliveries of AT 
equipment. The plaintiff stated that AT 


did not direct him in his moving work, 


rather, allowed him to use his own 
to determine how each move would be 
complished. 


Plaintiff further testified that the 
hoist, which weighs approximately 


pounds, was used to lift batteries w · 


approximately 300 pounds up onto sh 
Plaintiff described the hoist as being 


gular in shape, on wheels, and consisting 
large, black metal frame with a motor 


hoist accessories suspended from the 


middle of the frame. The hanging motor 
accessories could be pulled to one side m 
hoist frame and secured thereto with a 


strap and a chain, both of which were 


attached to the hoist, in order to stabilize 


hoist during transport and when not in 


perform its battery-lifting function. It 
plaintiffs customary practice to inspect 
hoist to ensure that the motor and 
ries were firmly secured with the strap 
the chain prior to moving the hoist. P • 


had moved this particular hoist on at 
10-15 different occasions. 


Plaintiffs deposition further revealed 


when he reached the AT & T Rolling 


ows location, an AT & T employee · 


him to the hoist, and that after that 


conversation, plaintiff had no further 
sions with anyone, AT & T employ, 
otherwise, until after the accident. 
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· ~ approached the hoist, he observed agents or servants, until it is delivered to 


its motor and accessories were already and accepted by (AT & T] • • •." 


ped and secured to the hoist's frame. 


also testified that he personally examined 


strap to ensure that the hanging appara­


was firmly secured to the frame of the 


with the nylon strap and the motor 


· before attempting to move the hoist. 


· tiff then wheeled the hoist to the back 


ui truck and onto his truck's hydraulic lift 


orm, which he had lowered to ground­


in order to lift the hoist into his truck. 


raising the lift and the hoist from 


d-level up to the truck's bed, plaintiff 


into the truck bed and began to pull 


hoist into the bed. 


· tiff further testified that while pulling 


hoist into the tru<'k, the strap around the 


and hoist accessories loosened for rea­


beyond his knowledge, permitting the 


and the accessories to swing free and 


weight of the hoist to shift towards him. 


· tely thereafter, the hoist fell onto 


· , causing him various injuries. Plain-


atated that there were no known wit,. 


to the accident. He also stated that 


two months after the accident, he 


from an AT & T installer that certain 


laborers at AT & T had told him that 


plaintiffs accident, they would not use 


hoist because it was unsafe, and that AT 


ultimately shipped the hoist back to the 


•:actllller. 


addition to plaintiffs deposition testimo­


& T submitted the Quinn-AT & T 


contract in support of its motion for 


judgment. That contract reveals 


Quinn, through its own independent con­


performed moving services for de­


AT & T. The contract required 


to 
· e, pick up, load, transport, unload, 


deliver telephone equipment and other 


-..au.·..., (the "Material"), and perform the 


services provided for in this agree­


as ordered by [AT & T] from April 1, 


to March 31, 1989." 


CllllltZ'act further provided that Quinn or 


ts 
have the sole and exclusive care, 


y and control of the Material from 


die time it is tendered to [Quinn), [Quinn's] 


In his response to AT & T's motion for 


summary judgment, plaintiff argued that AT 


& T had voluntarily assumed and breached a 


duty to him to keep its premises safe and to 


maintain the hoist such that it would not do 


harm to those moving it. In support of his 


position, plaintiff attached additional excerpts 


from his own deposition, pointing to his testi­


mony that the AT & T hoist's motor and 


accessories were already secured to the 


frame of the hoist by the nylon strap and the 


motor chain when he arrived at the site to 


move the hoist. He also referred to his 


testimony that there was no motor lock se­


curing the motor to the frame, and that the 


motor and accessories would not have swung 


free after the strap loosened if there had 


been such a motor lock. 


In a hearing on July 27, 1994, the trial 


court granted AT & T's motion for summary 


judgment with prejudice. Later at that 


same hearing, the trial court heard plaintiff's 


oral request for leave to amend his complaint 


pursuant to section 2-1005(g) of the Illinois 


Code of Civil Procedure (735 ILCS 5,-2-


1005(g) (West 1994)), where plaintiff argued 


that he should be allowed to amend his com­


plaint to show that AT & T voluntarily un­


dertook to secure the hoist and did so negli­


gently. The court denied plaintiff's motion 


to amend, stating as its reason that "[i]t's 


an '89 case." 


On August 25, 1994, within 30 days of the 


July 27 order granting summary judgment 


and denying leave to amend, plaintiff filed a 


motion to reconsider. However, plaintiff did 


not serve AT & T with that motion until 


September 18, 1994, at which time he trans­


mitted that motion to AT & T via facsinille at 


AT & T's request. No notice of motion was 


served upon AT & T until November 9, 1994, 


and plaintiff did not file a certificate of ser­


vice for that motion until November 17, 1994. 


AT & T subsequently filed a motion object,. 


ing to plaintiffs motion to reconsider, argu­


ing that the trial court had no jurisdiction to 


hear it based on plaintiffs failure to file a 


proof of service within 30 days of the July 27 


order. On January 13, 1995, the trial court 
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sustained AT & T's objection, finding that it 


had no jurisdiction to hear plaintiffs motion 


to reconsider , and therefore did not address 


the merits of that motion. On January 25, 


1995, within 30 days of the trial court's Janu­


ary 13 order, plaintiff filed his notice of ap­


peal, both from that order and from the July 


27, 1994 order granting summary judgment 


and denying plaintiff leave to amend. 


Plaintiff contends on appeal that the trial 


court erred in granting summary judgment 


because by improperly securing the battery 


hoist for transport, AT & T negligently per­


formed a voluntary undertaking, and because 


as a gratuitous bailor , AT & T knew the hoist 


was dangerous yet failed to inform plaintiff 


of its dangerous condition. Plaintiff also con­


tends that the trial court abused its discre­


tion in denying him leave to amend his com­


plaint after the grant of summary judgment. 


I. JURISDICTION: 


Before reaching plaintiffs contentions on 


appeal , we must first address defendant 's 


motion to dismiss this appeal for want of 


appellate jurisdiction. Bell Federal Savings 


& Loan Ass'n v. Bank of Ravenswood, 203 


Ill.App.3d 219, 148 Ill.Dec. 559, 560 N.E.2d 


1156 (1990). In its motion to dismiss, AT & 


T contends that plaintiffs failure to file a 


proof of service with its August 25, 1994 


motion to reconsider prevents this court from 


reviewing either of the trial court 's July 27 or 


January 13 orders. Defendant argues , some­


what obliquely, that plaintiffs motion to re­


consider should not be considered as being 


timely filed, because it was not accompanied 


by a proof of service, and as a result, the trial 


court was correct in stating that it had no 


jurisdiction to consider it. Consequently , de­


fendant would urge that the motion to recon­


sider did not have the effect of extending the 


time for filing plaintiff's notice of appeal be­


yond the initial 30 day period following entry 


of the summary judgment order. See Illinois 


Supreme Court Rule 303(aX1) (155 111.2d R. 


303(a)(l) ) (discussed more fully below). We 


disagree. 


[1-3] Under Supreme Court Rule 


303(a)(l), a notice of appeal must be filed 


within 30 days after the entry of the final 


judgment from which the appeal is taken , or, 


if a timely post-trial motion direct.ed at the 


judgment is .flled, within 30 dayci alter enca-y 


of the order disposing of the last pending 


post-trial motion. (134 111.2d R. 303(a)(l )). 


Under section 2-1203 of the Illinois Code of 


Civil Procedure, a post-trial motion must be 
filed within 30 days of a final judgment . 735 


ILCS 612-1203 (West 1994). Otherwise , the 
trial court will lose jurisdiction to modify or 


vacate the final order which it entered aft.er 


the lapse of 30 days. Arc~ Dani,els M~ 


l,and Co. v. Barth, 103 1112d 536, &'3 Ill.Dec. 


332, 470 N.E2d 290 (1984); In Matter ~ 


Applicatwn of C<YUnty Treasurer, 208 m 
App.3d 561, 153 Ill.Dec. 528, 567 N.E.2d 485 


(1990). A motion to reconsider is a post-trial 


motion (Elmhurst Aut.o Paris v. F~ T'llfo 


Chevrolet,, 235 Ill.App.3d 88, 175 Ill.Dec. 771. 
600 N.E2d 1229 (1992)), and therefore "falls 
within the purview of post-judgment motiom 


which must be filed within 30 days after the 


challenged judgment is entered." Sho-Deew. 
Inc. v. Miche4 263 Ill.App.3d 288, 290, 200 


Ill.Dec . 729, 732, 635 N .. E.2d 1068, 1cm 
(1994). Only if a post-trial motion is timely 


filed pursuant to section 2-1203 will it exteDII 
the time for filing the notice of appeal under 
Rule 303(a). In Matter of Applicatwn <# 
County Treasurer. 


[4] Thus , the question as to whether the 


appellant's notice of appeal was filed beyond 


the 30 day period allowed under Rule 303(a), 


thereby depriving this court of its jurisdic­


tion, depends upon whether the failure to file 
a certificate of service vitiated the filing ~ 


the plaintiffs motion to reconsider . If w.! 


determine that the filing of plaintiffs motion 


to reconsider on August 25 within 30 days 
after the July 27 summary judgment order 


was timely, notwithstanding the failure to file 


an accompanying certificate of service withia 


that 30--day period, th en plaintiff' s notice ~ 


appeal from both the July 27 and the Janu­


ary 13 orders was timely. This would foll<JW 


under Rule 303(a), since the notice of appeal 


was filed on January 25, within 30 days aft.er 


the trial court's disposition on January 13 ~ 


plaintiff's motion to reconsider. On the ot. 


er hand, if the trial court was correct in ita 


determination that under section 2-1203, the 


timely filing of a certificate of service ia 
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• "ctional, without which the motion to then a fortiori, the failure to serve a certifi­
ider cannot be deemed to have been cate of service will not impair the validity or 
filed, then the notice of appeal in this timeliness of the motion. See In re Mar­


filed more than three months after the riage of Collins. 
of the summary judgment order, would 


untimely pursuant to Rule 303(a) and 
this court without appellate jurisdic-


The rule is clear that the absence of a 
· cate of service will not vitiate the filing 


a motion to reconsider. This matter has 
specifically preempted by Illinois Su-


e Court Rule 104 (134 Ill.2d Rule 104), 
provides at parts (b) and (d) as follows: 


\b ) Filing of Papers and Proof of Service. 
Pleadings subsequent to the complaint, 
written motions, and other papers required 
to be filed shall be filed with the clerk with 
a certificate of counsel or other proof that 
topies have been served on all partie s who 
have appeared• • •. 


• • • • • • 
(d) Failure to deliver or serve copies as 
required by this rule does not in any way 
impair the jurisdictwn of the court over 
the person of any party, but the aggrieved 
party may obtain a copy from the clerk 
and the court shall order the offending 
party to reimburse the aggrieved party for 
the expense thereof." 134 Ill.2d R. 104(b), 
(d) (Emphasis added). 


· er or serve copies does not impair the 
· ·ction of the court. This rule has been 
"ed to post-trial motions in In re Mar-


• e of Collins, 154 Ill.App.3d 655, 107 Ill. 
. 109, 506 N.E.2d 1000 (1987) and in 


h v. Chicago Title and Trus t. Co., 24 
p.3d 353, 321 N.E.2d 344 (1974), which 
that the failure to include proof of ser-


• with a post-trial motion will not invali­
the motion or render it untimely. 


Defendant contends that Rule 104(d) only 
sses the failure to actually serve copies 


fll the motion but does not address the fail­
we to file a certificate of service. This con­
tention is devoid of any rationale since a 
failure to serve will preclude the filing of a 
certificate, unless the movant seeks to per­
jure himself. Thus, if the failure to actually 
serve notice does not impair jurisdiction , 


Defendant's reliance on Vl,ahakis v. Par­
ker, 3 Ill.App.3d 126, 278 N.E.2d 523 (1971) 
(abstract of op.) and Ingras sia v. Ingrassi,a, 
156 Ill.App.3d 483, 109 Ill.Dec. 68, 509 
N.E.2d 729 (1987) is misplaced. Although 
Vl,ahakis reached a contrary result, it is clear 
that that opinion did not purport to in any 
way consider or confront the impact of Rule 
104(d) in its determination . That opinion has 
therefore been distinguished and rejected on 
that basis in KollaJ,h v. Chicago Titl,e and 
Trust Co., 24 Ill.App.3d at 357-58, 321 
N.E.2d at 348 ("Rule 104(d) renders a failure 
to comply with Rule 104(b) • • • non-juris­
dictional • • • [and] the only cases decided 
since enactment of rule 104(d) which reached 
a contrary result [, including Vl,ahakis v. 
Parker,] did not consider that provision at 
all"). Likewise, the opinion in Ingrassia 
does not purport to consider rule 104(d) in its 
determination. Moreover, Ingrassia does 
not purport to deal with the validity or time­
liness of the filing of a post-trial motion, but, 
rather, with the sufficiency of the notice of 
that motion when given to the opposing party 
only a few hours before the hearing on the 
motion. Hence, Ingrassia is not in point, 
since here there is no question that defen­
dant had actual knowledge of the pendency 
of plaintiffs motion to reconsider well in 
advance of the scheduled hearing date on 
that motion. 


Consequently, plaintiff's August 25 motion 
to reconsider, and therefore his January 25 
notice of appeal, were seasonably filed, not­
withstanding that no certificate of service 
was filed until long after 30 days had passed 
since summary judgment was entered on 
July 27. Since the August 25 motion was 
timely, the notice of appeal filed on January 
25 complied with Rule 303(a) since it was 
filed within 30 days after the trial court 
disposed of the motion to reconsider, albeit 
on jurisdictional grounds, on January 13. 
Accordingly, our jurisdiction to review both 
the July 27 and January 13 orders of the trial 
court remains unimpaired. 
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[5] Defendant next would urge that if we 
determine that the January 13 order is re­
viewable, we should confine our review solely 
to the correctness of the trial court's denial 
of its jurisdiction over the motion to recon­
sider. Defendant contends that if we find 
that the trial court's jurisdictional determina­
tion was erroneous, we should remand the 
matter to the trial court to allow the trial 
court to first consider the merit of that mo­
tion. We disagree for the same reasons as 
articulated in Myers v. Health Specialists, 
S.C., 225 Ill.App.3d 68, 167 Ill.Dec. 225, 587 
N.E.2d 494 (1992). There, the court stated 
as follows: 


"Defendant initially urges us, without cita­
tion to authority, to remand this matter to 
the circuit court because that court did not 
addres s. the merits of plaintiffs motion. 
This argument betrays a misperception of 
the nature both of the question presented 
and of our review. As noted above, we 
consider summary judgment orders de 
novo: we, like the circuit court, must de­
cide only whether the parties' pleadings 
and other submissions present an issue of 
triable fact and if not, whether plaintiff is 
entitled to judgment as a matter of law. 
This is a question of law, not of fact." 
Myers v. Health Specialists, S.C., 225 Ill. 
App.3d 68, 76, 167 Ill.Dec. 225, 231, 587 
N.E.2d 494, 500 (1992). 


Here, too, the grant of summary judgment is 
subject to de novo review, requiring our de 
?WVO determination whether the submissions 
of the parties presented triable issues of fact 
and if not whether defendant was entitled to 
a judgment as a matter of law. Thus, here, 
as in Myers, we may consider this appeal on 
its merits without the necessity of a remand . 


II. MERITS: 


[6] As noted earlier, plaintiff contends on 
appeal that the trial court erred in granting 
summary judgment because the facts are 


1. As previously noted, at the trial level, plaintiff 
urged liability both on the basis of premises 
liabili ty and the law governing voluntary under ­
takings. Plaintiff has conceded on appeal that 
he cannot base his action against AT & T upon a 
theory of premises liability as a matte r of law , 
due to the holding in Pagano v. Occidental Chem­
ical Corp., 257 Ill.App.3d 905 , 913, 196 Ill .Dec. 
24, 30, 629 N.E.2d 569, 575 (1994) , insofar as he 


sufficient to create an inference that AT & T 
voluntarily assume d A duty l:o properly ,..,_ 


cure the battery hoist for transport, a duty 
which was breached as a result of AT & T's 
negligence . Additionally, plaintiff contends, 
for the first time on appeal, that there was 
error in granting summary judgment re. 
cause the facts are sufficient to create an 
inference that as a gratuitous bailor, AT & T 
knew the hoist was dangerous yet failed t.o 
inform plaintiff of its danger ous condition. 
Plaintiff also contends that even if summary 
judgment .was properly entered in favor of 
AT & T under the issues framed by the 
existing complaint, the trial court abused its 
discretion in denying him leave to amend his 
complaint pursuant to section 2-1005(g) of 
the Illinois Code of Civil Procedure (735 
ILCS 5/2-1005(g) (West 1994)).1 


[7, 8] We first address plaintiff's conten­
tion that the trial court erred in entering 
summary judgment pursuant to the issues 
framed by the existing complaint. SummarJ 
judgment is proper when the pleadings, de­
positions and affidavits on file, construed ia 
the light most favorable to the nonmovinc 
party, establish that there is no genuine issue 
of material fact and that the moving party ia 
entitled to a judgment as a matter of law. 
See generally 735 ILCS 5/2-1005 (Wea 
1994); First State Insurance Co. v. M~ 
U<Ymer'/1 Ward & Co., 267 Ill.App.3d 851, 20t 
Ill.Dec. 814, 642 N.E .2d 715 (1994); Torres a. 
City of Chicago, 261 Ill.App.3d 499, 197 II. 
Dec. 985, 632 N.E.2d 54 (1994); Giannobl,e a. 
P & M Heating & Air Conditioning, Im. 
233 Ill.App.3d 1051, 175 Ill.Dec. 169, 5!11 
N.E.2d 1183 (1992). Appellate review of a 
order granting summary judgment is cir 
novo. E.g., Hesselink v. R.L . Perlow Carp.. 
265 Ill.App.3d 473, 202 Ill.Dec. 36, 6ff 
N.E.2d 575 (1994); La Salle National B~ 
v. Skidmme, Owings & Merrill, 262 Ia. 
App.3d 899, 200 ill.Dec. 225, 635 N.E.2d 511 


incurred his injuries in the bed of his truck, aa1 
not due to any condition of AT & T's premiseL 
See also Jackson v. Hilton Hotels Corp., m 
Ill.App.3d 457, 214 Ill .Dec. 31, 660 N.E.2d 2D 
(1995 ) (in action based on premises liability, -
duty to plaintiff existed where plaintiff failed • 
show that his injuries were caused by any coodi­
tion of the premises) . 
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669 N.E.2d 652 LAJATO v. AT & T, INC. 509 Cite u 218 lli.Dec. 502, 669 N.E.2d 645 (lli.App. 1 DisL 1996) (1994). To withstand a motion for summary 
judgment in an action based in negligence, a 
plaintiff must allege facts sufficient to show 
that the defendant owed him a duty, that 
defendant breached that duty, and that his 
if\iury proximately resulted from that breach. 
See DiBenedeUo v. Floro Township, 163 
Ill.2d 66, 178 Ill.Dec. 777, 605 N.E.2d 571 
(1992); Ziemba v. Mierzwa, 142 Ill.2d 42, 163 
Ill.Dec. 259,566 N.E.2d 1365 (1991). 


[9, 10) With respect to plaintiffs conten­
tion concerning AT & T's duty arising from 
its purported voluntary undertaking, section 
323 of the Restatement (Second) of Torts 
provides as follows: 


"One who undertakes, gratuitously or for 
consideration, to render services to anoth­
er which he should recognize as necessary 
for the protection of the other's person or 
things, is subject to liability to the other 
for physical harm resulting from his failure 
to exercise reasonable care to perform his 
undertaking, if 
(a) his failure to exercise such care in­


creases the risk of such harm, or 
(b) the harm is suffered because of the 


other's reliance upon the undertaking." 
Restatement (Second) of Torts § 323, 
at 135 (1965). 


See generally, Cross v. Wells Fargo Alarm 
Services, 82 Ill.2d 313, 45 Ill.Dec. 121, 412 
N.E.2d 472 (1980); J<Ukson v. Hillan Hot,e/,s 
Corp., 277 Ill.App.3d 457, 214 Ill.Dec. 31, 660 
N.E.2d 222 (1995). Whether a duty has been 
TDluntarily undertaken is a question of law to 
lie determined by the court . Gouge v. Cen­
tml Illinois Public Service Co., 144 Ill.2d 
635, 163 Ill.Dec. 842, 582 N.E.2d 108 (1991); 
..Jackson v. Hillan Hot,e/,s Corp. 


In the instant case, plaintiff has failed to 
ge facts sufficient to establish in the first 


ce that defendant voluntarily assumed 
undertook any duty to properly maintain 


secure the battery hoist for transport. 
t, it is undisputed that AT & T had 


'ther control nor influence over the man­
in which plaintiff, an independent con­


tor retained by Quinn (who was also an 
ependent contractor), readied or moved 
hoist, and that plaintiff had total discre­


n in preparing and moving the hoist. 
oreover, plaintiff did not submit any evi-


dence that AT & T strapped the motor to the 
hoist, nor any evidence regarding whether 
the strapping was undertaken as protection 
for the plaintiff. Lastly, and more over­
ridingly, even ifwe were to presume that the 
strapping was effected by AT & T, there is 
no evidence whatsoever submitted by plain­
tiff that he relied upon the safety of that 
strapping. In fact, the record is clear that 
plaintiff himself checked the strapping of the 
motor to ensure it was fastened securely 
prior to moving the hoist, as was his custom­
ary practice when moving that particular 
hoist. 


[11-13) Plaintiff urges that even if there 
is no basis for liability under a theory of 
voluntary undertaking, there is a basis estab­
lished for liability under a theory of gratu­
itous bailment. In that regard, he contends 
that there is a genuine issue of material fact 
that AT & T, as a gratuitous bailor of the 
hoist, breached a duty to plaintiff to provide 
a safe hoist or to warn plaintiff of its dan­
gers. We first note that contentions not 
raised in the trial court are waived on appeal, 
even in a summary judgment case. Wit,ek v. 
Leisure Technology Midwes~ Jnc,., 39 Ill. 
App.3d 637, 640, 350 N.E.2d 242, 245 (1976) 
(''This rule of waiver applies even in a sum­
mary judgment case"); Wilson v. Gorski's 
Food Fair, 196 Ill.App.3d 612, 143 Ill.Dec. 
477, 554 N.E.2d 412 (1990). However, even 
if the argument were preserved , we note that 
there was no evidence presented that AT & 
T breached a duty to. plaintiff as a gratuitous 
bailor of the hoist. 


"[A] gratuitous bailor may be liable for 
physical harm caused by the use of his 
chattel when he knows or has reason to 
know that the chattel is or is likely to be 
dangerous when put to the use for which it 
is supplied; has no reason to believe that 
those for whose use the chattel is supplied 
will realize its dangerous condition; and 
fails to exercise reasonable care to inform 
the user of its dangerous condition or of 
the facts which make it likely to be danger­
ous." Pagano v. Occidental Chemical 
Corp., 257 Ill.App.3d 905, 913, 196 Ill.Dec. 
24, 30, 629 N.E.2d 569, 575 (1994). 
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[14) Plaintiff has not produced evidence 


as to any specific defect either in the design 


or manufacture of the hoist itself which 


would indicate that AT & T had actual or 


constructive lmowledge that the hoist was 


unsafe when it was handed over to plaintiff. 


Plaintiff himself did not testify as to the 


condition of the hoist except to say that the 


strap loosened. The only other evidence that 


plaintiff has presented consists of unsubstan ­


tiated hearsay statements. In that regard , 


plaintiff testified in his deposition to a con­


versation which took place after the accident 


with an AT & T installer who told plaintiff 


that certain other fellow employees had stat­


ed that after plaintiffs accident they refused 


to use the hoist because it was unsafe, and 


that AT & T ultimately returned the hoist to 


its manufacturer . However, plaintiff was un­


able to identify those other AT & T employ­


ees, and he did not provide any further detail 


regarding the specific contents of their state­


ments. Such unsubstantiated hearsay state­


ments cannot be considered in a ruling on a 


motion for summary judgment. See Certi­


fied Mechanical Contractors, Inc. v. Wight & 


Co., Inc., 162 Ill.App.3d 391, 113 Ill.Dec. 888, 


515 N.E.2d 1047 (1987) (in deciding a motion 


for summary judgment, court should ignore 


personal conclusions, opinions and self-serv­


ing statements and consider only facts admis­


sible in evidence under the rules of evidence); 


Seefel.dt v. Millikin National Bank of Decar 


tur, 154 Ill.App.3d 715, 107 Ill.Dec. 161, 506 


N.E.2d 1052 (1987) (although a complaint 


may purport to raise an issue of material 


fact, summary judgment is appropriate if 


such issue is not further supported by evi­


dentiary facts, and in determining the genu­


ineness of a fact, a court should ignore per­


sonal conclusions and opinions and consider 


only admissible facts). 


Plaintiff s reliance on Pagano is not well 


taken. There, the court on appeal did find 


an issue of fact as to whether a defective 


dolly supplied by the defendant to help move 


certain barrel drums of ink rendered the 


defendant liable under a theory of gratuitous 


bailment. However, in that case, plaintiff 


gave direct testimony as to specific, observa­


ble defects in the dolly which, if believed, 


would establish that the dolly was defective. 


Here, aside from the inadmissible hearsay 


rwnors which were reported, the plaintiff 


himself presented no eVldence to ~how cit.hm­


a defect in the hoist or tha t AT & T lmew or 


should have known of any dangerous propen­


sities in the hoist. Consequently, the ~ 


dence presented here was not effective ta 


support a counterinference for purposes 


summary judgment. 


[15) Plaintiff next contends that the ~ 


court erred in its refusal in its July 27 order 


to allow him leave to amend his complaint 


more specifically allege facts that there was 


voluntary undertaking and that it was im 


mented negligently. We disagree. 


Section 2-1005(g) of the Illinois Code 


Civil Procedure (735 IL CS 5/Z-1005(g) (W, 


1994)) provides as follows: 


"(g) Amendment of pl_eading. Before 


after the entry of a summary jud 


the court shall permit pleadings to 


amended upon just and reas onable 


The allowance of an amendment to the 


ings is in the trial court's discretion, 


reversible error can only be found if there 


a manifest abuse of discretion. 


Academy v. S & S Roof M ain f,ena:nce, l 


146 Ill.2d 263, 166 Ill.Dec. 882, 586 N 


1211 (1992). See also Misselhmn v. 


257 Ill.App.3d 983, 195 Ill.Dec. 881, 


N.E.2d 189 (1994); Eyman v. M cD 


District Hospit.al, 245 Ill.App.3d 394, 184 


Dec. 502,613 N.E.2d 819 (1993). 


As noted, on July 27, immediatel y after 


trial court entered summary jud 


against him, plaintiff made an oral moti<a 


amend his complaint, as follows: 


"MR. JOHNSON [Plaintiffs attorney}: 


set it out to specifics that they und 


the duty to secure the hoist and they 


gently performed that duty and as a 


Plaintiff was injured based upon the 


son v. Pippen. Phill ips [sic] case, th.at 


undertakes a duty to do something, 


do so negligentl y, and someone is · 


they are absolutely liable. 


• • • • • 


premises liability count cannot stand 


not mean then that a negligent vol 


[sic] undertaking is not proper 


'69 .E.2d 6S4 
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position." 
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005(g) of the Illinois Coe 
·e (735 ILCS 5.'2-1005(g) 


s as follows: 


ment of pleading. Befme 
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of an amendment to the 


e trial court's discretion. 


or can only be found if 


:1buse of discretion. 


; & S Roof Mai~ 
:, 166 Ill.Dec. 882, 586 


See also Misselhorn u 


d 983, 195 Ill.Dec. -
1994); Eyman v. M"eDa-.i 
i f,a/,, 245 Ill.App.3d 394, 


N.E.2 d 819 (1993). 


a July 27, irnrnedia 


entered summary 


>laintiff made an o 


nplaint, as follows: 


~SON [Plaintiffs atto 


o specifics tllat they unllllllii 


secur e the hoist and 


>rmed tllat duty and 


LS injured based upo 
-en, Phillips [sic] 


a duty to do some 


gently, and someone 


solutely liable. 


• • • 
that the Court feels 


!!.bility count cannot 


oen that a negligent 


rtaking is not pro 


LAJATO v. AT & T, INC. 511 
Clteu218 Ill.Dec. 502, 669 N.E.2d 645 (Ill.App. I DlaL 1996) 


There will be no new deps. That 's what 


the evidence is through tlle Plaintiffs de­


position." 


court denied plaintiffs motion to amend, 


· g that "It 's an '89 case. I'll deny tlle 


·on [to amend]." 


We first note tllat plaintiff never made tlle 


posed amended complaint a part of the 


rd on appeal, except for his oral proposal 


ore the trial judge which, without any 


of new evidence, essentially duplicates 


voluntary undertaking theory which has 


y been argued and rejected. Plaintiffs 


e to include the proposed amendment 


supporting facts tllerefor in the record 


d be found to constitute a waiver in tllis 


of his right to have the denial of his 


est for leave to amend reviewed . See 


lson v. Ben A Borenstein & Co., 240 


p.3d 605, 181 Ill.Dec. 114, 608 N.E.2d 


(1992) (plaintiffs failure to tender 


ded complaint or to include it in tlle 


te record diminished tlle appellate 


's ability to determine whether the pro­


amendment would provide a viable 


ry against defendant, and constituted 


er of right to a review of the denial of his 


t for leave to amend). See also lg-nor­


"· Nor-but,, 271 Ill.App.3d 522, 207 Ill.Dec. 


648 N.E.2d 285 (1995) (no abuse of 


tion in denying motion for leave to 


d complaint where movant orally moved 


amend yet failed to submit proposed 


ent to trial court). 


otwithstanding waiver, even if we were 


·ew the amendment which plaintiff oral­


posed, we would find no abuse of dis­


. n by tlle trial court in denying plaintiff 


to amend. As alread y discussed, tllere 


ample evidence before the trial court to 


rt its conclusion tha t tlle facts in tllis 


as revealed in the summary judgment 


· ions would not permit a pleading 


could allege a valid cause of action. 


ver, by the same token, even if the 


laint were amended to more specifically 


a voluntary undertaking as requested 


the plaintiff, tlle allegations of the com-


• t would be superseded by the extrinsic 


already submitted which as noted would 


te for summary judgment. See Werck­


·n v. Bucher Petrochemical Co., 248 


Ill.App.3d 282, 188 Ill.Dec . 332, 618 N.E.2d 


902 (1993) (where allegations in nonmovant's 


complaint are contravened by movant's ex­


trinsic submissions in summary judgment 


proceedings, extrinsic submissions control); 


East Side Fire Protection District v. City of 


Belleville, 221 Ill.App.3d 654, 164 Ill.Dec. 192, 


582 N.E.2d 755 (1991) (nonmovant must con­


trovert proofs offered by movant in support 


of motion for summary judgm ent and cannot 


merely rest on pleadings); Seefe/,dt, v. Milli­


kin National Bank of Decai,ur. The issue 


here is not simply tllat plaintiffs complaint is 


deficient in its framing of the issues, but that, 


as discussed, the testimony and evidence pre­


sented in support of his negligent voluntary 


undertaking theory are deficient, and fall 


short of establishing a genuine issue of mate­


rial fact such tllat judgment should not be 


entered as a matter of law on that theory of 


action. 


Plaintiff s reliance on Loyola Academy v. S 


& S Roof Maintenance, Inc., 146 Ill.2d 263, 


166 Ill.Dec. 882, 586 N.E.2d 1211 (1992) is 


not well taken. In Loyola, the court on 


appeal set forth four factors to determine 


whetller the trial court had abused its discre­


tion in denying a section 2- 1005(g) amend­


ment, including whether the proposed 


amendment would cure the defective plead­


ing, whether it would cause prejudice or sur­


prise to other parties, whether it was timely , 


and whetller previous opportunities to amend 


the pleading could be identified . 


Applying these factors in order, in the 


instant case the question of whetller plain­


tiff s proposed amendment would cure the 


defective pleading is not relevant, because as 


already discussed, AT & T succeeded in its 


motion for summary judgment not because 


plaintiff s complaint was improperly pleaded, 


but because tlle evidence presented at sum­


mary judgm ent shows no genuine issue of 


material fact regarding the allegations in the 


complaint Werckenthein v. Bucher Petro­


chemical Co.; East Side Fire Protection Dis ­


trict v. City of Belleville. Taking the second 


and third L oyola factors together (whether 


there would be pr ejudic e or surprise to AT & 


T and whether the proposed amendment was 


timely), the r ecord is ample to support tlle 


trial court's determination that the allowance 
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of an amendment would in fact be prejudicial 


t,o AT & T, insofar as the amendment was 


being sought on the eve of trial, five years 


after the inception of this lawsuit, with no 


explanation from plaintiff as t,o why he never 


before attempted t,o develop the facts which 


would be necessary t,o withstand AT &; T's 


motion for summary judgmenl See Mendel­


son v. Ben A Borenstein & Co. (no abuse of 


discretion in denying leave t,o amend follow­


ing grant of summary judgment where pr o­


posed amendment was sought beyond the 


pleading stages) . See also lgnarski v. Nor­


but. 


The final Loyal.a fact.or is whether plaintiff 


had sufficient prior opportunities t,o amend . 


To that extent, we note that plaintiff indeed 


had substantial opportunities t,o amend. Al­


though plaintiff complains that AT & T never 


gave him notice of any deficiency in his com­


plaint which would require amendment be­


cause AT & T never filed a motion t,o dismiss 


prior t,o filing its motion for summary judg­


ment, it is axiomatic that a party can amend 


its pleading on its own motion. See 3 R. 


Michael, Illinois Practice, ch. 26, at 446 (West 


1989). The case of Evans v. Unit,ed Bank of 


Illinois, NA, 226 Ill.App.3d 526, 168 Ill.Dec. 


533, 589 N.E.2d 933 (1992), upon which plain­


tiff relies, does give credence t,o plaintiff's 


contention under the fourth Loyal.a fact.or 


that the failure of AT & T t,o challenge his 


pleadings prior t,o its motion for summary 


judgment deprived plaintiff of any prior op­


portunity t,o amend. However , we note that 


in Evans the court on appeal did not rely on 


that fact.or alone in finding that the trial 


court abused its discretion in denying the 


plaintiff in that case leave t,o amend, but 


found that aU of the Loyo/,a fact.ors sup­


ported that plaintiff' s motion for leave t,o 


amend. 


In any event, even if plaintiff were correct 


in his reliance upon Evans, we need not 


consider its application here . As already 


discussed, the issue here is not whether the 


allegations of the complaint were sufficient t,o 


state a cause of action based upon a volun­


tary undertaking theory , but whether the 


facts adduced were sufficient t,o create an 


inference t,o support such allegations. See 


Werckenthein v. Bucher Petrochemical Co.; 


East Side Fire Protection District v. -Cit-, 


Belkvillc . Ar, previously notoJ , tho I 


submitted here are insufficient t,o raise 


an inference. Hence , we find that the 


court's denial of the motion t,o amend was 


an abuse of discretion. See Regas v. As 


ated Radiol,ogists, Lui, 230 Ill.App.3d 


172 Ill.Dec. 553, 595 N.E.2d 1223 (1 


(where a cause of action cannot be s 


even after amendment, leave t,o 


should be denied). 


For the foregoing reasons , the judgment 


the Circuit Court of Cook County is 


McNULTY, P.J., and HOURIHANE , J., 


concur. 
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v. 


Curlee SIMMONS, Defendant-Appell 


Nos. 1-94-2782, 1-96-1380. 


Appellate Court of Illinois, 


First District, Fifth Division. 


Aug. 9, 1996. 


Rehearin g Denied Sepl 11, 1996. 


Defendants were convicted in the · 


Court, Cook County, John J. Moran, J., 


aggravated criminal sexual assault, and 


defendant was convicted of additional 


of home invasion and aggravated kidnap · 


Defendants appealed. The Appellate 


McNulty, P.J., held that : (1) circuit 


had adequate basis for its determination 


victim was not entitled to assert pri 


Cite• 


against self-incrimination ; 


IRm,t o~,lo,ioo U.nt dofo, 
llre.at of force in order tc 


9ml'Se with victim to SUJ: 


vated criminal sexua 


cient evidence th~ 


ed victim t,o supp 
conviction; (4) , 


effective assistan , 


t4i!len,dant who drove vehi 
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victim identified d 
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:•na.less error. 


Affirmed. 


Trial court had adeq1 


- for aggravated crir 
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1!1111_,.... to assert Fifth A 


er victim's testimon 
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as t,o why she wan 
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debridement and skin grafting. In Fomond, 


a two-and-one-half-year-old girl sustained 


third-degree burns that required at least sev­


en surgeries, including two skin grafts and 


continued physical therapy even several 


years after receiving the burns. In Negrete, 


a 17-month-old baby boy sustained burns 


from hot water, resulting in permanent scar­


ring across 60% of his body and, due to the 


burning of his genital area, possible perma­


nent damage to his reproductive capacity. 


In Rogers, the defendant poured grain alco­


hol on top of the female victim's head and 


then threw a lit match at her , causing her 


head , face, chest and pants to ignite. 


In light of the above-cited case law, I 


would reverse defendant's conviction for hei­


nous battery. 


Defendant was properly convicted of ag­


gravated battery against a child, however, no 


sentence was imposed for that crime. If a 


reviewing court reverses a conviction on 


which the sentence was imposed, it can re­


mand for sentencing on a conviction on which 


no sentence was imposed. Such process has 


been approved in People v. Dixon, 91 Ill.2d 


346, 63 Ill.Dec. 442, 438 N.E.2d 180 (1982) 


and People v. Frant z, 150 lli.App.3d 296, 300, 


103 Ill.Dec. 649, 501 N.E.2d 966 (1986) ("[i)f 


the reviewing court acts to affirm the incom­


plete judgment of conviction, the reviewing 


court then must remand the cause for impo­


sition of sentence"). 


283 Ill.App.3d 126 


669 N.E.2d 645 


Fernando LAJATO, Plaintiff-Appellant, 


v. 


AT & T, INC., Defendant-Appellee, and 


Third Party Plaintiff (Quinn Delivery 


Service, Inc., Third Party Defendant ). 


No . 1-95--0447. 


Appellate Court of Illinois, 


First District, Fifth Division. 


Aug. 9, 1996. 


Independent contractor who was injured 


when loading telephone company's battery 


hoist for transport brought negligence action 


against telephone company. The Circuit 


Court, Cook County, Anthony J. Bosco, J., 


granted summary judgment for telephone 


company. Contractor appealed. The Appel­


late Court, Gordon, J., held that: (1) contrac­


tor's motion for reconsideration was timely; 


(2) telephone company had not voluntarily 


undertaken duty to properly maintain and 


secure battery hoist for transport; (3) tele­


phone company was not liable as gratuitous 


bailor; and (4) trial court did not abuse its 


discretion by denying contractor' s motion to 


amend his complaint. 


Affirmed. 


1. Judgment e::>321, 386(1) 


Posttrial motion must be filed within 30 


days of final judgment or trial court will lose 


jurisdiction to modify or vacate final order 


which it entered after lapse of 30 days. 


S.H.A. 735 ILCS 5(2-1203. 


2. Motions e::>39 


Motion to reconsider is posttrial motion. 


and therefore falls within purview of post­


judgment motions which must be filed within 


30 days after challenged judgment is 


tered. S.H.A. 735 ILCS fitl--1203. 


3. Appeal and Error e::>344 


Only if posttrial motion is timely filed 


will it extend time for filing notice of appeal. 


Sup.Ct.Rules , Rule 303(a)(l ). 


4. Judgment e::>186 


Motion to reconsider filed within 30 days 


of entry of summary judgment was timely, 


although no certificate of service was filed 


until well after 30 days of entry of SIIIIlIIl8l'J' 


judgment. S.H.A. 735 ILCS 5(2-1203; Sup. 


Ct.Rules, Rule 104. 


5. Appeal and Error e::>893(1), 1073(1) 


Although trial court did not en 


motion for reconsideration of summary ju 


ment in erroneous belief that it did not ha 


jurisdiction to hear motion, appellate co 


669 N.E...2d 646 


did not need to rer 


consider meri t of 


mary judgm ent n 


appella te court to 


6. egligence e=,; 
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theory of pr einis 
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not need to remand to allow trial court to either defect in hoist or that t.elephone com­


· der merit of motion, as grant of sum- pany knew or should have known of any 


judgment required de novo review by dangerous propensities in hoist. 


llat.e court to det.ermine question of law. 


Independent contractor could not base 


na1 injury action against defendant on 


ry of premises liability, where he was 


ed in bed of his truck and not due to any 


'tion of defendant's premises. 


Appellat.e review of order granting sum­


judgment is de novo. 


Negligence e=>l 


To withstand motion for summary judg­


t in action based in negligence, plaintiff 


t allege facts sufficient to show that de­


ant owed hin1 a duty, that defendant 


hed that duty , and that his injury proxi-


ly result.ed from that breach . 


Telephone company did not voluntarily 


ertake duty to properly maintain and se­


its batt.ery hoist for transport, where 


pendent contracto r , who was injured by 


· t when loading it for transport as result 


loosening of stra p securing motor, had 


discretion in pr eparing and moving 


· t, and there was no evidence that t.ele­


ne company had strapped motor, that 


pping was undertaken as prot.ection for 


tractor, or that contractor relied upon 


ety of strapping. Restat.ement (Second) 


Torts§ 323. 


Negligence e::>136(14) 


Whether a duty has been voluntarily 


ertaken is question of law to be deter­


. ed by court. Restat.ement (Second) of 


§ 323. 


Telephone company was not liable as 


tuitous bailor for injuries sustained by 


ependent contractor when strap securing 


tor on batt.ery hoist loosened when con­


tor was loading hoist for transport, 


ere contractor present.ed no evidence 0th­


than inadmissible hearsay rumors to show 


12. Appeal and Error e::>169 


Cont.entions not raised in trial court are 


waived on appeal, even in summary judg­


ment case. 


13. Bailment e::>9, 21 


Gratuitous bailor may be liable for phys­


ical harm caused by use of chatt.el when he 


knows or has reason to know that chatt.el is 


or is likely to be dangerous when put to use 


for which it was supplied, has no reason to 


believe that those for whose use chatt.el is 


supplied will realize its dangerous condition, 


and fails to exercise reasonable care to in­


form user of its dangerous condition or of 


facts which make it likely to be dangerous. 


14. Judgment e::>185(1) 


Unsubstantiat.ed hearsay stat.ements 


cannot be considered in ruling on motion for 


summary judgment 


15. Pleading e::>236(6) 


Trial court did not abuse its discretion 


by denying motion of independent contractor, 


who was injured when loading telephone 


company's batt.ery hoist for transport, to 


amend his complaint to allege more specifi­


cally facts that there was voluntary under­


taking by t.elephone company, after trial 


court grant.ed summary judgment for t.ele­


phone company, where issue was not that 


complaint was deficient in its framing of is­


sues but that evidence present.ed in support 


of voluntary undertaking theory failed to es­


tablish genuine issue of mat.erial fact, and 


amendment would be prejudicial to telephone 


company in that amendment was sought on 


eve of trial and five years after inception of 


lawsuit, with no explanation as to why con­


tractor never before att.empted to develop 


facts necessary to withstand t.elephone com­


pany's summary judgment motion. 


Beerman, Swerdlove, Woloshin, Barezky, 


Becker, Genin & London, Harv ey L. Walner 


& Associates, Chicago (Alvin R. Becker, Har­


vey L. Walner , Christopher A. White, of 


counsel), for Appellant 







Dulberg  000217


504 218 ILLINOIS DECISIONS 


William F. DeYoung, Loretto M. Kennedy, 


Carole C. Tubbesing Burke, Weaver & Prell , 


Chicago, for American Telephone & Tele­


graph. 


Justice GORDON delivered the opinion of 


the Court: 


This is an action for damages brought by 


the plaintiff, Fernando Lajato, arising from 


injuries he incurred while working as an 


independent contractor for third-party de­


fendant Quinn Delivery Service, Inc. (Quinn) 


to move a battery hoist owned by defendant 


AT & T. AT & T filed a contingent third­
party complaint against Quinn, not at issue 


in this appeal, seeking indemnification pursu­


ant to the delivery service contract between 
Quinn and AT & T, in the event plaintiff 


recovered a judgment in his tort action 


against AT & T. AT & T subsequently filed 


a motion for summary judgment against 


plaintiff which the trial court granted . In 


that order, the court also denied plaintiffs 


oral motion requesting leave to amend his 


complaint. Subsequently, plaintiff filed a 


motion to reconsider, which the court ulti­


mately struck by reason of its alleged lack of 


jurisdiction to hear it. Plaintiff appeals from 


the orders granting summary judgm ent to 


AT & T, denying his motion to amend his 


complaint, and refusing to hear his motion to 


reconsider. AT & T has moved to dismiss 


this appeal for lack of appellate jurisdiction. 


In November 1989, plaintiff filed a com­


plaint against AT & T, wherein he alleged 


that on July 1, 1988, he was on the premises 
of AT & T on behalf of Quinn in order to 


move an AT & T battery hoist. The com­


plaint further alleged that while performing 


that task, the hoist fell upon him, causing 


him injuries for which he sought damages. 


The complaint averred that AT & T was 
negligent in its failure to maintain, inspect, 


and repair the battery hoist, and for AT & 


T's failure to warn plaintiff of the propensity 


of the hoist to fall. In April 1990, AT & T 


filed its answer, specifically denying each 


basis for recovery alleged in plaintiff s com­


plaint. The matter was scheduled for trial in 


June 1995. 


On April 25, 1994, AT & T filed a motion 


for summary judgment, alleging that, based 


upon the undisputed facts, it was clear that 


owed no duty of care to plaintiff with res 


to his injuries . In support of its motion, 


& T submitted excerpts of the deposi · 
testimony of plaintiff and a copy of the d · 


ery services contract between AT & T 


Quinn. In his deposition, plaintiff tes · 


that on the date of the accident, July 1, 1 
he was making pick-ups and deliveries 
telephone equipment at various AT & T 1 


tions as an independent contractor for 


He stated that he had received instru · 


from Quinn via radio to go to an AT & 
property in Rolling Meadows, Illinois, 


scene of the accident, to pick up a ba 


hoist and to transport it to another AT Is 
location in Rockford, Illinois. Appro · 


99% of plaintiffs delivery work for 
involved pick-ups and deliveries of AT 
equipment. The plaintiff stated that AT 


did not direct him in his moving work, 


rather, allowed him to use his own 
to determine how each move would be 
complished. 


Plaintiff further testified that the 
hoist, which weighs approximately 


pounds, was used to lift batteries w · 


approximately 300 pounds up onto sh 
Plaintiff described the hoist as being 


gular in shape, on wheels, and consisting 
large, black metal frame with a motor 


hoist accessories suspended from the 


middle of the frame. The hanging motor 
accessories could be pulled to one side m 
hoist frame and secured thereto with a 


strap and a chain, both of which were 


attached to the hoist, in order to stabilize 


hoist during transport and when not in 


perform its battery-lifting function. It 
plaintiffs customary practice to inspect 
hoist to ensure that the motor and 
ries were firmly secured with the strap 
the chain prior to moving the hoist. P • 


had moved this particular hoist on at 
10-15 different occasions. 


Plaintiffs deposition further revealed 


when he reached the AT & T Rolling 


ows location, an AT & T employee · 


him to the hoist, and that after that 


conversation, plaintiff had no further 
sions with anyone, AT & T employ, 
otherwise, until after the accident. 
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· ~ approached the hoist, he observed agents or servants, until it is delivered to 


its motor and accessories were already and accepted by (AT & T] • • •." 


ped and secured to the hoist's frame. 


also testified that he personally examined 


strap to ensure that the hanging appara­


was firmly secured to the frame of the 


with the nylon strap and the motor 


· before attempting to move the hoist. 


· tiff then wheeled the hoist to the back 


ui truck and onto his truck's hydraulic lift 


orm, which he had lowered to ground­


in order to lift the hoist into his truck. 


raising the lift and the hoist from 


d-level up to the truck's bed, plaintiff 


into the truck bed and began to pull 


hoist into the bed. 


· tiff further testified that while pulling 


hoist into the tru<'k, the strap around the 


and hoist accessories loosened for rea­


beyond his knowledge, permitting the 


and the accessories to swing free and 


weight of the hoist to shift towards him. 


· tely thereafter, the hoist fell onto 


· , causing him various injuries. Plain-


atated that there were no known wit,. 


to the accident. He also stated that 


two months after the accident, he 


from an AT & T installer that certain 


laborers at AT & T had told him that 


plaintiffs accident, they would not use 


hoist because it was unsafe, and that AT 


ultimately shipped the hoist back to the 


•:actllller. 


addition to plaintiffs deposition testimo­


& T submitted the Quinn-AT & T 


contract in support of its motion for 


judgment. That contract reveals 


Quinn, through its own independent con­


performed moving services for de­


AT & T. The contract required 


to 
· e, pick up, load, transport, unload, 


deliver telephone equipment and other 


-..au.·..., (the "Material"), and perform the 


services provided for in this agree­


as ordered by [AT & T] from April 1, 


to March 31, 1989." 


CllllltZ'act further provided that Quinn or 


ts 
have the sole and exclusive care, 


y and control of the Material from 


die time it is tendered to [Quinn), [Quinn's] 


In his response to AT & T's motion for 


summary judgment, plaintiff argued that AT 


& T had voluntarily assumed and breached a 


duty to him to keep its premises safe and to 


maintain the hoist such that it would not do 


harm to those moving it. In support of his 


position, plaintiff attached additional excerpts 


from his own deposition, pointing to his testi­


mony that the AT & T hoist's motor and 


accessories were already secured to the 


frame of the hoist by the nylon strap and the 


motor chain when he arrived at the site to 


move the hoist. He also referred to his 


testimony that there was no motor lock se­


curing the motor to the frame, and that the 


motor and accessories would not have swung 


free after the strap loosened if there had 


been such a motor lock. 


In a hearing on July 27, 1994, the trial 


court granted AT & T's motion for summary 


judgment with prejudice. Later at that 


same hearing, the trial court heard plaintiff's 


oral request for leave to amend his complaint 


pursuant to section 2-1005(g) of the Illinois 


Code of Civil Procedure (735 ILCS 5,-2-


1005(g) (West 1994)), where plaintiff argued 


that he should be allowed to amend his com­


plaint to show that AT & T voluntarily un­


dertook to secure the hoist and did so negli­


gently. The court denied plaintiff's motion 


to amend, stating as its reason that "[i]t's 


an '89 case." 


On August 25, 1994, within 30 days of the 


July 27 order granting summary judgment 


and denying leave to amend, plaintiff filed a 


motion to reconsider. However, plaintiff did 


not serve AT & T with that motion until 


September 18, 1994, at which time he trans­


mitted that motion to AT & T via facsinille at 


AT & T's request. No notice of motion was 


served upon AT & T until November 9, 1994, 


and plaintiff did not file a certificate of ser­


vice for that motion until November 17, 1994. 


AT & T subsequently filed a motion object,. 


ing to plaintiffs motion to reconsider, argu­


ing that the trial court had no jurisdiction to 


hear it based on plaintiffs failure to file a 


proof of service within 30 days of the July 27 


order. On January 13, 1995, the trial court 
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sustained AT & T's objection, finding that it 


had no jurisdiction to hear plaintiffs motion 


to reconsider , and therefore did not address 


the merits of that motion. On January 25, 


1995, within 30 days of the trial court's Janu­


ary 13 order, plaintiff filed his notice of ap­


peal, both from that order and from the July 


27, 1994 order granting summary judgment 


and denying plaintiff leave to amend. 


Plaintiff contends on appeal that the trial 


court erred in granting summary judgment 


because by improperly securing the battery 


hoist for transport, AT & T negligently per­


formed a voluntary undertaking, and because 


as a gratuitous bailor , AT & T knew the hoist 


was dangerous yet failed to inform plaintiff 


of its dangerous condition. Plaintiff also con­


tends that the trial court abused its discre­


tion in denying him leave to amend his com­


plaint after the grant of summary judgment. 


I. JURISDICTION: 


Before reaching plaintiffs contentions on 


appeal , we must first address defendant 's 


motion to dismiss this appeal for want of 


appellate jurisdiction. Bell Federal Savings 


& Loan Ass'n v. Bank of Ravenswood, 203 


Ill.App.3d 219, 148 Ill.Dec. 559, 560 N.E.2d 


1156 (1990). In its motion to dismiss, AT & 


T contends that plaintiffs failure to file a 


proof of service with its August 25, 1994 


motion to reconsider prevents this court from 


reviewing either of the trial court 's July 27 or 


January 13 orders. Defendant argues , some­


what obliquely, that plaintiffs motion to re­


consider should not be considered as being 


timely filed, because it was not accompanied 


by a proof of service, and as a result, the trial 


court was correct in stating that it had no 


jurisdiction to consider it. Consequently , de­


fendant would urge that the motion to recon­


sider did not have the effect of extending the 


time for filing plaintiff's notice of appeal be­


yond the initial 30 day period following entry 


of the summary judgment order. See Illinois 


Supreme Court Rule 303(aX1) (155 111.2d R. 


303(a)(l) ) (discussed more fully below). We 


disagree. 


[1-3] Under Supreme Court Rule 


303(a)(l), a notice of appeal must be filed 


within 30 days after the entry of the final 


judgment from which the appeal is taken , or, 


if a timely post-trial motion direct.ed at the 


judgment is .flled, within 30 dayci alter enca-y 


of the order disposing of the last pending 


post-trial motion. (134 111.2d R. 303(a)(l )). 


Under section 2-1203 of the Illinois Code of 


Civil Procedure, a post-trial motion must be 
filed within 30 days of a final judgment . 735 


ILCS 612-1203 (West 1994). Otherwise , the 
trial court will lose jurisdiction to modify or 


vacate the final order which it entered aft.er 


the lapse of 30 days. Arc~ Dani,els M~ 


l,and Co. v. Barth, 103 1112d 536, &'3 Ill.Dec. 


332, 470 N.E2d 290 (1984); In Matter ~ 


Applicatwn of C<YUnty Treasurer, 208 m 
App.3d 561, 153 Ill.Dec. 528, 567 N.E.2d 485 


(1990). A motion to reconsider is a post-trial 


motion (Elmhurst Aut.o Paris v. F~ T'llfo 


Chevrolet,, 235 Ill.App.3d 88, 175 Ill.Dec. 771. 
600 N.E2d 1229 (1992)), and therefore "falls 
within the purview of post-judgment motiom 


which must be filed within 30 days after the 


challenged judgment is entered." Sho-Deew. 
Inc. v. Miche4 263 Ill.App.3d 288, 290, 200 


Ill.Dec . 729, 732, 635 N .. E.2d 1068, 1cm 
(1994). Only if a post-trial motion is timely 


filed pursuant to section 2-1203 will it exteDII 
the time for filing the notice of appeal under 
Rule 303(a). In Matter of Applicatwn <# 
County Treasurer. 


[4] Thus , the question as to whether the 


appellant's notice of appeal was filed beyond 


the 30 day period allowed under Rule 303(a), 


thereby depriving this court of its jurisdic­


tion, depends upon whether the failure to file 
a certificate of service vitiated the filing ~ 


the plaintiffs motion to reconsider . If w.! 


determine that the filing of plaintiffs motion 


to reconsider on August 25 within 30 days 
after the July 27 summary judgment order 


was timely, notwithstanding the failure to file 


an accompanying certificate of service withia 


that 30--day period, th en plaintiff' s notice ~ 


appeal from both the July 27 and the Janu­


ary 13 orders was timely. This would foll<JW 


under Rule 303(a), since the notice of appeal 


was filed on January 25, within 30 days aft.er 


the trial court's disposition on January 13 ~ 


plaintiff's motion to reconsider. On the ot. 


er hand, if the trial court was correct in ita 


determination that under section 2-1203, the 


timely filing of a certificate of service ia 


· ·ction 
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• "ctional, without which the motion to then a fortiori, the failure to serve a certifi­
ider cannot be deemed to have been cate of service will not impair the validity or 
filed, then the notice of appeal in this timeliness of the motion. See In re Mar­


filed more than three months after the riage of Collins. 
of the summary judgment order, would 


untimely pursuant to Rule 303(a) and 
this court without appellate jurisdic-


The rule is clear that the absence of a 
· cate of service will not vitiate the filing 


a motion to reconsider. This matter has 
specifically preempted by Illinois Su-


e Court Rule 104 (134 Ill.2d Rule 104), 
provides at parts (b) and (d) as follows: 


\b ) Filing of Papers and Proof of Service. 
Pleadings subsequent to the complaint, 
written motions, and other papers required 
to be filed shall be filed with the clerk with 
a certificate of counsel or other proof that 
topies have been served on all partie s who 
have appeared• • •. 


• • • • • • 
(d) Failure to deliver or serve copies as 
required by this rule does not in any way 
impair the jurisdictwn of the court over 
the person of any party, but the aggrieved 
party may obtain a copy from the clerk 
and the court shall order the offending 
party to reimburse the aggrieved party for 
the expense thereof." 134 Ill.2d R. 104(b), 
(d) (Emphasis added). 


· er or serve copies does not impair the 
· ·ction of the court. This rule has been 
"ed to post-trial motions in In re Mar-


• e of Collins, 154 Ill.App.3d 655, 107 Ill. 
. 109, 506 N.E.2d 1000 (1987) and in 


h v. Chicago Title and Trus t. Co., 24 
p.3d 353, 321 N.E.2d 344 (1974), which 
that the failure to include proof of ser-


• with a post-trial motion will not invali­
the motion or render it untimely. 


Defendant contends that Rule 104(d) only 
sses the failure to actually serve copies 


fll the motion but does not address the fail­
we to file a certificate of service. This con­
tention is devoid of any rationale since a 
failure to serve will preclude the filing of a 
certificate, unless the movant seeks to per­
jure himself. Thus, if the failure to actually 
serve notice does not impair jurisdiction , 


Defendant's reliance on Vl,ahakis v. Par­
ker, 3 Ill.App.3d 126, 278 N.E.2d 523 (1971) 
(abstract of op.) and Ingras sia v. Ingrassi,a, 
156 Ill.App.3d 483, 109 Ill.Dec. 68, 509 
N.E.2d 729 (1987) is misplaced. Although 
Vl,ahakis reached a contrary result, it is clear 
that that opinion did not purport to in any 
way consider or confront the impact of Rule 
104(d) in its determination . That opinion has 
therefore been distinguished and rejected on 
that basis in KollaJ,h v. Chicago Titl,e and 
Trust Co., 24 Ill.App.3d at 357-58, 321 
N.E.2d at 348 ("Rule 104(d) renders a failure 
to comply with Rule 104(b) • • • non-juris­
dictional • • • [and] the only cases decided 
since enactment of rule 104(d) which reached 
a contrary result [, including Vl,ahakis v. 
Parker,] did not consider that provision at 
all"). Likewise, the opinion in Ingrassia 
does not purport to consider rule 104(d) in its 
determination. Moreover, Ingrassia does 
not purport to deal with the validity or time­
liness of the filing of a post-trial motion, but, 
rather, with the sufficiency of the notice of 
that motion when given to the opposing party 
only a few hours before the hearing on the 
motion. Hence, Ingrassia is not in point, 
since here there is no question that defen­
dant had actual knowledge of the pendency 
of plaintiffs motion to reconsider well in 
advance of the scheduled hearing date on 
that motion. 


Consequently, plaintiff's August 25 motion 
to reconsider, and therefore his January 25 
notice of appeal, were seasonably filed, not­
withstanding that no certificate of service 
was filed until long after 30 days had passed 
since summary judgment was entered on 
July 27. Since the August 25 motion was 
timely, the notice of appeal filed on January 
25 complied with Rule 303(a) since it was 
filed within 30 days after the trial court 
disposed of the motion to reconsider, albeit 
on jurisdictional grounds, on January 13. 
Accordingly, our jurisdiction to review both 
the July 27 and January 13 orders of the trial 
court remains unimpaired. 
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[5] Defendant next would urge that if we 
determine that the January 13 order is re­
viewable, we should confine our review solely 
to the correctness of the trial court's denial 
of its jurisdiction over the motion to recon­
sider. Defendant contends that if we find 
that the trial court's jurisdictional determina­
tion was erroneous, we should remand the 
matter to the trial court to allow the trial 
court to first consider the merit of that mo­
tion. We disagree for the same reasons as 
articulated in Myers v. Health Specialists, 
S.C., 225 Ill.App.3d 68, 167 Ill.Dec. 225, 587 
N.E.2d 494 (1992). There, the court stated 
as follows: 


"Defendant initially urges us, without cita­
tion to authority, to remand this matter to 
the circuit court because that court did not 
addres s. the merits of plaintiffs motion. 
This argument betrays a misperception of 
the nature both of the question presented 
and of our review. As noted above, we 
consider summary judgment orders de 
novo: we, like the circuit court, must de­
cide only whether the parties' pleadings 
and other submissions present an issue of 
triable fact and if not, whether plaintiff is 
entitled to judgment as a matter of law. 
This is a question of law, not of fact." 
Myers v. Health Specialists, S.C., 225 Ill. 
App.3d 68, 76, 167 Ill.Dec. 225, 231, 587 
N.E.2d 494, 500 (1992). 


Here, too, the grant of summary judgment is 
subject to de novo review, requiring our de 
?WVO determination whether the submissions 
of the parties presented triable issues of fact 
and if not whether defendant was entitled to 
a judgment as a matter of law. Thus, here, 
as in Myers, we may consider this appeal on 
its merits without the necessity of a remand . 


II. MERITS: 


[6] As noted earlier, plaintiff contends on 
appeal that the trial court erred in granting 
summary judgment because the facts are 


1. As previously noted, at the trial level, plaintiff 
urged liability both on the basis of premises 
liabili ty and the law governing voluntary under ­
takings. Plaintiff has conceded on appeal that 
he cannot base his action against AT & T upon a 
theory of premises liability as a matte r of law , 
due to the holding in Pagano v. Occidental Chem­
ical Corp., 257 Ill.App.3d 905 , 913, 196 Ill .Dec. 
24, 30, 629 N.E.2d 569, 575 (1994) , insofar as he 


sufficient to create an inference that AT & T 
voluntarily assume d A duty l:o properly ,..,_ 


cure the battery hoist for transport, a duty 
which was breached as a result of AT & T's 
negligence . Additionally, plaintiff contends, 
for the first time on appeal, that there was 
error in granting summary judgment re. 
cause the facts are sufficient to create an 
inference that as a gratuitous bailor, AT & T 
knew the hoist was dangerous yet failed t.o 
inform plaintiff of its danger ous condition. 
Plaintiff also contends that even if summary 
judgment .was properly entered in favor of 
AT & T under the issues framed by the 
existing complaint, the trial court abused its 
discretion in denying him leave to amend his 
complaint pursuant to section 2-1005(g) of 
the Illinois Code of Civil Procedure (735 
ILCS 5/2-1005(g) (West 1994)).1 


[7, 8] We first address plaintiff's conten­
tion that the trial court erred in entering 
summary judgment pursuant to the issues 
framed by the existing complaint. SummarJ 
judgment is proper when the pleadings, de­
positions and affidavits on file, construed ia 
the light most favorable to the nonmovinc 
party, establish that there is no genuine issue 
of material fact and that the moving party ia 
entitled to a judgment as a matter of law. 
See generally 735 ILCS 5/2-1005 (Wea 
1994); First State Insurance Co. v. M~ 
U<Ymer'/1 Ward & Co., 267 Ill.App.3d 851, 20t 
Ill.Dec. 814, 642 N.E .2d 715 (1994); Torres a. 
City of Chicago, 261 Ill.App.3d 499, 197 II. 
Dec. 985, 632 N.E.2d 54 (1994); Giannobl,e a. 
P & M Heating & Air Conditioning, Im. 
233 Ill.App.3d 1051, 175 Ill.Dec. 169, 5!11 
N.E.2d 1183 (1992). Appellate review of a 
order granting summary judgment is cir 
novo. E.g., Hesselink v. R.L . Perlow Carp.. 
265 Ill.App.3d 473, 202 Ill.Dec. 36, 6ff 
N.E.2d 575 (1994); La Salle National B~ 
v. Skidmme, Owings & Merrill, 262 Ia. 
App.3d 899, 200 ill.Dec. 225, 635 N.E.2d 511 


incurred his injuries in the bed of his truck, aa1 
not due to any condition of AT & T's premiseL 
See also Jackson v. Hilton Hotels Corp., m 
Ill.App.3d 457, 214 Ill .Dec. 31, 660 N.E.2d 2D 
(1995 ) (in action based on premises liability, -
duty to plaintiff existed where plaintiff failed • 
show that his injuries were caused by any coodi­
tion of the premises) . 


J \. 
a• - zr ... -----' I f brai 


'itb 


LU% 
ni 


the Res 
• -ies~f ollO\ 


'"Ox! who unc 
~ on. 
erwhichbesl 
kme protect 
aiags. is subj 


- physical ha: 
• exercise rea 
adertaking,if 


bis failure 
creases the 
the harm 
other's reli: 
Restatemer 
at 135 (196t 


y, C1 
82 Ill.2, 
2 (1980; 


277 Ill.App 
222 (1995) 


tarily undert 
termined by 


inois Puh, 
63 Ill.Dec. E 


V. Hilum, 


In the instant c 
allege facts suffici, 
-.a.nee that defe 
.- undertook any 
ad secure the b: 
&st, it is undis· 
:mther control no 
W!I' in which plaiJ 
w:actor retained b: 
adependent contr 


hoist, and that 
:inn in preparing 
lloreover, plaintiff 







Dulberg  000222


;9 N.E.2d 651 


, that AT & T 
properly se-


1sport, a duty 
t of AT & T's 
1tiff contends, 
hat there was 
judgment be-
to create an 


,ailor, AT & T 
yet failed ro 


ous condition. 
m if SUIIIIIUll'Y 
id in favor rA 
'ailled by ~ 
urt abused im 
, to amend his 


2-1005(g) d 
rocedure (73i 


ntiffs contel:­
d in entel'q 
to the issas 
nt . Summar,' 
pleadings, • 
, construed • 
he nonmoril!l 
, gen · 
t0ving 
natter 
2-1 
Co. v 


pp.3d 
}94); 


d 4 


669 N.E.2d 652 LAJATO v. AT & T, INC. 509 Cite u 218 lli.Dec. 502, 669 N.E.2d 645 (lli.App. 1 DisL 1996) (1994). To withstand a motion for summary 
judgment in an action based in negligence, a 
plaintiff must allege facts sufficient to show 
that the defendant owed him a duty, that 
defendant breached that duty, and that his 
if\iury proximately resulted from that breach. 
See DiBenedeUo v. Floro Township, 163 
Ill.2d 66, 178 Ill.Dec. 777, 605 N.E.2d 571 
(1992); Ziemba v. Mierzwa, 142 Ill.2d 42, 163 
Ill.Dec. 259,566 N.E.2d 1365 (1991). 


[9, 10) With respect to plaintiffs conten­
tion concerning AT & T's duty arising from 
its purported voluntary undertaking, section 
323 of the Restatement (Second) of Torts 
provides as follows: 


"One who undertakes, gratuitously or for 
consideration, to render services to anoth­
er which he should recognize as necessary 
for the protection of the other's person or 
things, is subject to liability to the other 
for physical harm resulting from his failure 
to exercise reasonable care to perform his 
undertaking, if 
(a) his failure to exercise such care in­


creases the risk of such harm, or 
(b) the harm is suffered because of the 


other's reliance upon the undertaking." 
Restatement (Second) of Torts § 323, 
at 135 (1965). 


See generally, Cross v. Wells Fargo Alarm 
Services, 82 Ill.2d 313, 45 Ill.Dec. 121, 412 
N.E.2d 472 (1980); J<Ukson v. Hillan Hot,e/,s 
Corp., 277 Ill.App.3d 457, 214 Ill.Dec. 31, 660 
N.E.2d 222 (1995). Whether a duty has been 
TDluntarily undertaken is a question of law to 
lie determined by the court . Gouge v. Cen­
tml Illinois Public Service Co., 144 Ill.2d 
635, 163 Ill.Dec. 842, 582 N.E.2d 108 (1991); 
..Jackson v. Hillan Hot,e/,s Corp. 


In the instant case, plaintiff has failed to 
ge facts sufficient to establish in the first 


ce that defendant voluntarily assumed 
undertook any duty to properly maintain 


secure the battery hoist for transport. 
t, it is undisputed that AT & T had 


'ther control nor influence over the man­
in which plaintiff, an independent con­


tor retained by Quinn (who was also an 
ependent contractor), readied or moved 
hoist, and that plaintiff had total discre­


n in preparing and moving the hoist. 
oreover, plaintiff did not submit any evi-


dence that AT & T strapped the motor to the 
hoist, nor any evidence regarding whether 
the strapping was undertaken as protection 
for the plaintiff. Lastly, and more over­
ridingly, even ifwe were to presume that the 
strapping was effected by AT & T, there is 
no evidence whatsoever submitted by plain­
tiff that he relied upon the safety of that 
strapping. In fact, the record is clear that 
plaintiff himself checked the strapping of the 
motor to ensure it was fastened securely 
prior to moving the hoist, as was his custom­
ary practice when moving that particular 
hoist. 


[11-13) Plaintiff urges that even if there 
is no basis for liability under a theory of 
voluntary undertaking, there is a basis estab­
lished for liability under a theory of gratu­
itous bailment. In that regard, he contends 
that there is a genuine issue of material fact 
that AT & T, as a gratuitous bailor of the 
hoist, breached a duty to plaintiff to provide 
a safe hoist or to warn plaintiff of its dan­
gers. We first note that contentions not 
raised in the trial court are waived on appeal, 
even in a summary judgment case. Wit,ek v. 
Leisure Technology Midwes~ Jnc,., 39 Ill. 
App.3d 637, 640, 350 N.E.2d 242, 245 (1976) 
(''This rule of waiver applies even in a sum­
mary judgment case"); Wilson v. Gorski's 
Food Fair, 196 Ill.App.3d 612, 143 Ill.Dec. 
477, 554 N.E.2d 412 (1990). However, even 
if the argument were preserved , we note that 
there was no evidence presented that AT & 
T breached a duty to. plaintiff as a gratuitous 
bailor of the hoist. 


"[A] gratuitous bailor may be liable for 
physical harm caused by the use of his 
chattel when he knows or has reason to 
know that the chattel is or is likely to be 
dangerous when put to the use for which it 
is supplied; has no reason to believe that 
those for whose use the chattel is supplied 
will realize its dangerous condition; and 
fails to exercise reasonable care to inform 
the user of its dangerous condition or of 
the facts which make it likely to be danger­
ous." Pagano v. Occidental Chemical 
Corp., 257 Ill.App.3d 905, 913, 196 Ill.Dec. 
24, 30, 629 N.E.2d 569, 575 (1994). 







Dulberg  000223


510 218 ILLINOIS DECISIONS 669 N.E.2d 6S3 


[14) Plaintiff has not produced evidence 


as to any specific defect either in the design 


or manufacture of the hoist itself which 


would indicate that AT & T had actual or 


constructive lmowledge that the hoist was 


unsafe when it was handed over to plaintiff. 


Plaintiff himself did not testify as to the 


condition of the hoist except to say that the 


strap loosened. The only other evidence that 


plaintiff has presented consists of unsubstan ­


tiated hearsay statements. In that regard , 


plaintiff testified in his deposition to a con­


versation which took place after the accident 


with an AT & T installer who told plaintiff 


that certain other fellow employees had stat­


ed that after plaintiffs accident they refused 


to use the hoist because it was unsafe, and 


that AT & T ultimately returned the hoist to 


its manufacturer . However, plaintiff was un­


able to identify those other AT & T employ­


ees, and he did not provide any further detail 


regarding the specific contents of their state­


ments. Such unsubstantiated hearsay state­


ments cannot be considered in a ruling on a 


motion for summary judgment. See Certi­


fied Mechanical Contractors, Inc. v. Wight & 


Co., Inc., 162 Ill.App.3d 391, 113 Ill.Dec. 888, 


515 N.E.2d 1047 (1987) (in deciding a motion 


for summary judgment, court should ignore 


personal conclusions, opinions and self-serv­


ing statements and consider only facts admis­


sible in evidence under the rules of evidence); 


Seefel.dt v. Millikin National Bank of Decar 


tur, 154 Ill.App.3d 715, 107 Ill.Dec. 161, 506 


N.E.2d 1052 (1987) (although a complaint 


may purport to raise an issue of material 


fact, summary judgment is appropriate if 


such issue is not further supported by evi­


dentiary facts, and in determining the genu­


ineness of a fact, a court should ignore per­


sonal conclusions and opinions and consider 


only admissible facts). 


Plaintiff s reliance on Pagano is not well 


taken. There, the court on appeal did find 


an issue of fact as to whether a defective 


dolly supplied by the defendant to help move 


certain barrel drums of ink rendered the 


defendant liable under a theory of gratuitous 


bailment. However, in that case, plaintiff 


gave direct testimony as to specific, observa­


ble defects in the dolly which, if believed, 


would establish that the dolly was defective. 


Here, aside from the inadmissible hearsay 


rwnors which were reported, the plaintiff 


himself presented no eVldence to ~how cit.hm­


a defect in the hoist or tha t AT & T lmew or 


should have known of any dangerous propen­


sities in the hoist. Consequently, the ~ 


dence presented here was not effective ta 


support a counterinference for purposes 


summary judgment. 


[15) Plaintiff next contends that the ~ 


court erred in its refusal in its July 27 order 


to allow him leave to amend his complaint 


more specifically allege facts that there was 


voluntary undertaking and that it was im 


mented negligently. We disagree. 


Section 2-1005(g) of the Illinois Code 


Civil Procedure (735 IL CS 5/Z-1005(g) (W, 


1994)) provides as follows: 


"(g) Amendment of pl_eading. Before 


after the entry of a summary jud 


the court shall permit pleadings to 


amended upon just and reas onable 


The allowance of an amendment to the 


ings is in the trial court's discretion, 


reversible error can only be found if there 


a manifest abuse of discretion. 


Academy v. S & S Roof M ain f,ena:nce, l 


146 Ill.2d 263, 166 Ill.Dec. 882, 586 N 


1211 (1992). See also Misselhmn v. 


257 Ill.App.3d 983, 195 Ill.Dec. 881, 


N.E.2d 189 (1994); Eyman v. M cD 


District Hospit.al, 245 Ill.App.3d 394, 184 


Dec. 502,613 N.E.2d 819 (1993). 


As noted, on July 27, immediatel y after 


trial court entered summary jud 


against him, plaintiff made an oral moti<a 


amend his complaint, as follows: 


"MR. JOHNSON [Plaintiffs attorney}: 


set it out to specifics that they und 


the duty to secure the hoist and they 


gently performed that duty and as a 


Plaintiff was injured based upon the 


son v. Pippen. Phill ips [sic] case, th.at 


undertakes a duty to do something, 


do so negligentl y, and someone is · 


they are absolutely liable. 


• • • • • 


premises liability count cannot stand 


not mean then that a negligent vol 


[sic] undertaking is not proper 


'69 .E.2d 6S4 


There will be no 


position." 


court denied pl 
· g that "It's a 
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i f,a/,, 245 Ill.App.3d 394, 


N.E.2 d 819 (1993). 


a July 27, irnrnedia 


entered summary 


>laintiff made an o 


nplaint, as follows: 


~SON [Plaintiffs atto 


o specifics tllat they unllllllii 


secur e the hoist and 


>rmed tllat duty and 


LS injured based upo 
-en, Phillips [sic] 


a duty to do some 


gently, and someone 
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rtaking is not pro 


LAJATO v. AT & T, INC. 511 
Clteu218 Ill.Dec. 502, 669 N.E.2d 645 (Ill.App. I DlaL 1996) 


There will be no new deps. That 's what 


the evidence is through tlle Plaintiffs de­


position." 


court denied plaintiffs motion to amend, 


· g that "It 's an '89 case. I'll deny tlle 


·on [to amend]." 


We first note tllat plaintiff never made tlle 


posed amended complaint a part of the 


rd on appeal, except for his oral proposal 


ore the trial judge which, without any 


of new evidence, essentially duplicates 


voluntary undertaking theory which has 


y been argued and rejected. Plaintiffs 


e to include the proposed amendment 


supporting facts tllerefor in the record 


d be found to constitute a waiver in tllis 


of his right to have the denial of his 


est for leave to amend reviewed . See 


lson v. Ben A Borenstein & Co., 240 


p.3d 605, 181 Ill.Dec. 114, 608 N.E.2d 


(1992) (plaintiffs failure to tender 


ded complaint or to include it in tlle 


te record diminished tlle appellate 


's ability to determine whether the pro­


amendment would provide a viable 


ry against defendant, and constituted 


er of right to a review of the denial of his 


t for leave to amend). See also lg-nor­


"· Nor-but,, 271 Ill.App.3d 522, 207 Ill.Dec. 


648 N.E.2d 285 (1995) (no abuse of 


tion in denying motion for leave to 


d complaint where movant orally moved 


amend yet failed to submit proposed 


ent to trial court). 


otwithstanding waiver, even if we were 


·ew the amendment which plaintiff oral­


posed, we would find no abuse of dis­


. n by tlle trial court in denying plaintiff 


to amend. As alread y discussed, tllere 


ample evidence before the trial court to 


rt its conclusion tha t tlle facts in tllis 


as revealed in the summary judgment 


· ions would not permit a pleading 


could allege a valid cause of action. 


ver, by the same token, even if the 


laint were amended to more specifically 


a voluntary undertaking as requested 


the plaintiff, tlle allegations of the com-


• t would be superseded by the extrinsic 


already submitted which as noted would 


te for summary judgment. See Werck­


·n v. Bucher Petrochemical Co., 248 


Ill.App.3d 282, 188 Ill.Dec . 332, 618 N.E.2d 


902 (1993) (where allegations in nonmovant's 


complaint are contravened by movant's ex­


trinsic submissions in summary judgment 


proceedings, extrinsic submissions control); 


East Side Fire Protection District v. City of 


Belleville, 221 Ill.App.3d 654, 164 Ill.Dec. 192, 


582 N.E.2d 755 (1991) (nonmovant must con­


trovert proofs offered by movant in support 


of motion for summary judgm ent and cannot 


merely rest on pleadings); Seefe/,dt, v. Milli­


kin National Bank of Decai,ur. The issue 


here is not simply tllat plaintiffs complaint is 


deficient in its framing of the issues, but that, 


as discussed, the testimony and evidence pre­


sented in support of his negligent voluntary 


undertaking theory are deficient, and fall 


short of establishing a genuine issue of mate­


rial fact such tllat judgment should not be 


entered as a matter of law on that theory of 


action. 


Plaintiff s reliance on Loyola Academy v. S 


& S Roof Maintenance, Inc., 146 Ill.2d 263, 


166 Ill.Dec. 882, 586 N.E.2d 1211 (1992) is 


not well taken. In Loyola, the court on 


appeal set forth four factors to determine 


whetller the trial court had abused its discre­


tion in denying a section 2- 1005(g) amend­


ment, including whether the proposed 


amendment would cure the defective plead­


ing, whether it would cause prejudice or sur­


prise to other parties, whether it was timely , 


and whetller previous opportunities to amend 


the pleading could be identified . 


Applying these factors in order, in the 


instant case the question of whetller plain­


tiff s proposed amendment would cure the 


defective pleading is not relevant, because as 


already discussed, AT & T succeeded in its 


motion for summary judgment not because 


plaintiff s complaint was improperly pleaded, 


but because tlle evidence presented at sum­


mary judgm ent shows no genuine issue of 


material fact regarding the allegations in the 


complaint Werckenthein v. Bucher Petro­


chemical Co.; East Side Fire Protection Dis ­


trict v. City of Belleville. Taking the second 


and third L oyola factors together (whether 


there would be pr ejudic e or surprise to AT & 


T and whether the proposed amendment was 


timely), the r ecord is ample to support tlle 


trial court's determination that the allowance 
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of an amendment would in fact be prejudicial 


t,o AT & T, insofar as the amendment was 


being sought on the eve of trial, five years 


after the inception of this lawsuit, with no 


explanation from plaintiff as t,o why he never 


before attempted t,o develop the facts which 


would be necessary t,o withstand AT &; T's 


motion for summary judgmenl See Mendel­


son v. Ben A Borenstein & Co. (no abuse of 


discretion in denying leave t,o amend follow­


ing grant of summary judgment where pr o­


posed amendment was sought beyond the 


pleading stages) . See also lgnarski v. Nor­


but. 


The final Loyal.a fact.or is whether plaintiff 


had sufficient prior opportunities t,o amend . 


To that extent, we note that plaintiff indeed 


had substantial opportunities t,o amend. Al­


though plaintiff complains that AT & T never 


gave him notice of any deficiency in his com­


plaint which would require amendment be­


cause AT & T never filed a motion t,o dismiss 


prior t,o filing its motion for summary judg­


ment, it is axiomatic that a party can amend 


its pleading on its own motion. See 3 R. 


Michael, Illinois Practice, ch. 26, at 446 (West 


1989). The case of Evans v. Unit,ed Bank of 


Illinois, NA, 226 Ill.App.3d 526, 168 Ill.Dec. 


533, 589 N.E.2d 933 (1992), upon which plain­


tiff relies, does give credence t,o plaintiff's 


contention under the fourth Loyal.a fact.or 


that the failure of AT & T t,o challenge his 


pleadings prior t,o its motion for summary 


judgment deprived plaintiff of any prior op­


portunity t,o amend. However , we note that 


in Evans the court on appeal did not rely on 


that fact.or alone in finding that the trial 


court abused its discretion in denying the 


plaintiff in that case leave t,o amend, but 


found that aU of the Loyo/,a fact.ors sup­


ported that plaintiff' s motion for leave t,o 


amend. 


In any event, even if plaintiff were correct 


in his reliance upon Evans, we need not 


consider its application here . As already 


discussed, the issue here is not whether the 


allegations of the complaint were sufficient t,o 


state a cause of action based upon a volun­


tary undertaking theory , but whether the 


facts adduced were sufficient t,o create an 


inference t,o support such allegations. See 


Werckenthein v. Bucher Petrochemical Co.; 


East Side Fire Protection District v. -Cit-, 


Belkvillc . Ar, previously notoJ , tho I 


submitted here are insufficient t,o raise 


an inference. Hence , we find that the 


court's denial of the motion t,o amend was 


an abuse of discretion. See Regas v. As 


ated Radiol,ogists, Lui, 230 Ill.App.3d 


172 Ill.Dec. 553, 595 N.E.2d 1223 (1 


(where a cause of action cannot be s 


even after amendment, leave t,o 


should be denied). 


For the foregoing reasons , the judgment 


the Circuit Court of Cook County is 


McNULTY, P.J., and HOURIHANE , J., 


concur. 
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