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From: Paul Dulberg Paul_Dulberg@comcast.net &
Subject: Re: Dulberg v Mast Discovery responses.
Date: November 19, 2019 at 9:20 AM
To: The Clinton Law Firm juliawilliams@clintonlaw.net
Cc: Ed Clinton ed@clintonlaw.net, Mary Winch marywinch@clintonlaw.net

Hi Julia,

You may be correct.
Perhaps the simplified answers are correct at this time.

However, rather than simplifying the answer perhaps it is time to ask the Judge if we may amend the complaint itself using the newly
discovered facts.

Do you believe now is the time to amend the complaint or is it best to wait till after we receive the communications we subpoenaed
and or the deposition of Mast?

I'd prefer #57 written as follows;

57. It was not until after the mediation in December 2016 that Dulberg realized that Mast and Popovich did not properly represent him
by pressuring and coercing him to accept a settlement for $5,000.00 on an “all or nothing” basis.

Further, I'd like to add to the complaint the new facts we learned in July of 2019:
On October 22, 2013 Mast faxed a settlement offer to Barch stating:
"October 22, 2013

VIA FACSIMILE: 815/226-7701

Ronald A. Barch

Cicero, France, Barch & Alexander, PC 6323 E. Riverside Blvd.
Rockford, IL 61114

Dear Mr. Barch:

I recently discussed this claim with my client. We are prepared to let your clients out of the case for $7,500 at this point. Please advise
how you wish to proceed.

Thank you for your cooperation.

Very truly yours,
HANS A. Mast"
POP 000192

Fact:
According to the October 22, 2013 facsimile, Mast already discussed this claim with Dulberg.

Fact:
There is clear and overwhelming evidence that Dulberg did not know that Mast had made the October 22, 2013 settlement offer.

See any and all emails or other communications as evidence dated from September 2013 through April 2014 or any other time before
or after this date range.

Note to Julia: See the attached file named:

2109-11-19_updated_timeline_of_mcguire_settlement.txt

2109-11-19_upd
ated_ti...ent.txt

Also, | have included the text from within the file at the end of this email

Fact:
Mast improperly sent the October 22, 2013 settlement offer without Dulberg's knowledge or consent.
(POP 000192)

Fact:
Mast not only initiated the settlement offer but also limited Dulberg's ability to receive any award above $7500.00 from the McGuires.
(POP 000192)
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Fact:

Even though Mast claimed he had already discussed this claim with Dulberg, Mast spent the next 4 months arguing with and
misleading Dulberg about the McGuire's liability, coercing Dulberg into signing off on a $5,000 settlement agreement on an all or
nothing basis.

(See attached file named 2109-11-19_updated_timeline_of_mcguire_settlement.txt, the text of this document is also included at the
end of this email)

Fact:

On October 22, 2013 Mast made a serious and substantial mistake and later had to cover his tracks by misleading Dulberg in order to
coerce Dulberg to sign off on any agreement the McGuire's attorney, Barch, would accept.

(POP 000192)

(See attached file named 2109-11-19_updated_timeline_of_mcguire_settlement.txt, the text of this document is also included at the
end of this email)

Fact:

If Dulberg didn't sign off on the $5,000 settlement, Mast's serious and substantial mistake would eventually become known to Dulberg
when the McGuire's attorney, Barch, whom would eventually file a motion limiting Dulberg's potential recovery to the offer of $7,500
made by Mast on October 22, 2013.

(POP 000192)

Below is the text from within the file named 2109-11-19_updated_timeline_of_mcguire_settlement.txt that is also attached to this
email.

Timeline of McGuire settlement

OCTOBER 22, 2013: Mast makes settlement offer of $7,500 to McGuires through their attorney Barch claiming Dulberg discussed it
with him and agreed.
(POP 000192)

OCTOBER 30, 2013: Mast in an email to Dulberg first expresses doubt about Dulberg's case against Gagnon.
(Dulberg 001531, Dulberg 001533, Dulberg 001534, Dulberg 001535, Dulberg 001536) (POP 000195)
(email: folder 2013 10, files Mast2-213, Mast2-217)

(Note: There is no email evidence of Mast expressing any doubts about the Gagnon or McGuire case until Oct 22, 2013. Only briefly
in Febuary of 2013, in relation to the Gagnon deposition and how much it differed from Dulberg's description of the accident, did Mast
express anything negative about Dulberg's cases.)

NOVEMBER 4, 2013: Mast requests a meeting with Dulberg. Dulberg brings Barbara, his mother, to the meeting. Neither Dulberg
nor Barbara know what the meeting will be about. It is at this meeting that Dulberg is first informed by Mast that Mast believes
Dulberg has no case against the McGuires. Mast makes a number of statements which surprise Barbara. He claims that juries in this
area are very conservative and Dulberg can't win against an old lady. Dulberg disagrees. It is at this meeting when Dulberg first gives
Mast permission to look into a settlement.

(Dulberg 001531)

(witness: Barbara Dulberg, Paul Dulberg)

(email: folder 2013 11, file Mast2-211)

NOVEMBER 18, 2013: McGuire's attorney Ronald Barch contacts Mast. He claims he has been given authority to make an offer for
$5,000.
(POP 000181, POP 000181, POP 001204)

Dulberg is informed by Mast in an email. Mast wrote:

"In addition, the McGuire's atty has offered us (you) $5,000 in full settlement of the claim against the McGuires only. As we discussed,
they have no liability in the case for what Dave did as property owners. So they will likely get out of the case on a motion at some
point, so my suggestion is to take the $5,000 now. "

(Dulberg 001515)

(email: folder 2013 11, file Mast2-201)

Dulberg answers:

"Only 5, That's not much at all.

Is this a take it or leave it or do we have any other options?
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I'm not happy with the offer."
To which Mast replies:

"Paul whether you like it or not they don't have a legal liability for your injury because they were not directing the work. So if we do not
accept their 5000 they will simply file a motion and get out of the case for free. That's the only other option is letting them file motion
getting out of the case."

(Dulberg 001519)

(email: folder 2013 11, file Mast2-204)

Dulberg replies:

" still don't get how they don't feel responsible for work done on their property by their own son that ended up cutting through 40% of
my arm. Perhaps their negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean they were not trying to tell their kid what to do. They told him
plenty of times throughout the day what to do. How is that not supervising?"

To which Mast comments:

"Cause they had no say on how Dave did the work. That is what the evidence from all shows."
(Dulberg 001519)
(email: folder 2013 11, file Mast2-204)

Dulberg later replies:

"That's their personal issues of control with their own son. | will testify all day long about the things they wanted him to do that he did
do throughout the day.

By claiming they had no control over the work dave did after all the preparation, money and time spent out in the yard yelling at him
that they wanted certain things done in a particular way | don't see how they get out of the direct over site of the project because now
that there is an injury they don't feel they had any real direct control over their own workers actions?

This is ridiculous.

Hans, they have to do better than claim they had no control over David that day. If that's the case why were they there watching the
work most of the day? Even Bill had hands on doing some of the work and rarely let David go to long without checking and seeing if
things were being done the way Carol and Him wanted it."

Note: Email exchanges from November 18, 2013 onward show that Dulberg was not happy with the offer of $5,000 and knew nothing
of the Mast offer of $7,500. They also show he feels the McGuires are partially responsible for his injury.

(Dulberg 001516, Dulberg 001520, Dulberg 001522, Dulberg 001523, Dulberg 001524, Dulberg 001525)

(email: folder 2013 11, files Mast2-202, Mast2-198, Mast2-196, Mast2-190, Mast2-189, Mast2-207, Mast2-205, Mast2-204, email:
folder 2013 12, files Mast2-919, Mast2-192, Mast2-187)

NOVEMBER 19, 2013:
Dulberg wrote to Mast:
"Hans,

A while back you told me that the jury's here in this county are primarily conservative and that they know the only reason we are
before them is for money.

Not sure if that statement was meant to scare me or not but | do agree, they are, for the most part conservative and | would hope we
should make it known we want money for damages, lawyers fees and the medical bills, etc... loud and clear.

We should also make it known to the jury that the parties or their insurance companies have never even offered to pay 1 cent for any
of the medical damage and that's why we seek the juries help in settling this dispute. Perhaps if the insurance companies would have
paid for these basic things none of us would even be here. but they didn't and now yes after years of waiting | am seeking money to
pay for the medical treatments, you as the lawyer and finally myself as I'm the one who has had to suffer the consequences of the
Gagnon/McGuire choices on that day.

| cannot believe that a conservative jury isn't going to award anything less than the cost of the medical damages and lawyer fees from
them unless something catastrophic changes. | do see them being conservative as to what | will end up with at the end but not the real
medical and lawyers bills. Even the conservative juries in this county are not so conservative that they won't give the base bills.

The McGuires insurance is free to go after David for damages if they lose.
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Other than tearing a motion to dismiss the suit against the McGuire's iInsurance based on some talse concept that because they didn't
have their finger directly on the chainsaw trigger they hold no responsibility for damages.

what are the real benefits of letting them off so easy?
And | don't want to hear its because 2 parties vs 1 is much easier.

Letting off the McGuires insurance for such a small amount is anything but reasonable and | just can't see any ethical judge in this
county not keeping them in the suit all the way for a jury to decide whether they had any part to play in the days events and the level
of responsibility they share with David for the consequences considering it was the McGuires project, their land, their choice of who
did the labor etc. etc...

When you advised me to seek a settlement with the McGuires insurance, | agreed to look at it only because they didn't have their
hands directly on the trigger of the chainsaw and That you would get at the least the medical bills paid for out of it. | thought that was
made clear in your office.

| know you work on approximately 33%. Is 33% of 5,000 even worth the time and money you already invested? It's only $1650 for you
and I'm sure your hourly fee eats that up rather quickly, | know mine did back when | had hands and arms that worked so | could
charge."

(Dulberg 001517, Dulberg 001518)

(email: folder 2013 11, file Mast2-202)

NOVEMBER 20, 2013:
Mast sends an email to Dulberg:

"Paul, lets meet again to discuss. The legality of it all is that a property owner does not have legal liability for a worker (whether friend,
son or otherwise) who does the work on his time, using his own independent skills. Here, | deposed the McGuires, and they had
nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave wielded the
chain saw and cut you. its that simple. We don't have to accept the $5,000, but if we do not, the McGuires will get out for FREE on a
motion. So that's the situation."

(Dulberg 001515, Dulberg 001516)

(email: folder 2013 11 file Mast2-201)

Dulberg replies:

"Ok we can meet. | will call Sheila today and set up a time. Please send me a link to the current lllinois statute citing that the property
owner is not liable for work done on their property resulting in injury to a neighbor. | need to read it myself and any links to recent case
law in this area would be helpful"

Dulberg agrees to have another meeting with Mast in his office.
(memo of meeting: POP 000003)

Dulberg brings his brother Thomas Kost with him. Before the meeting Dulberg asks Mast to show examples of case laws which
demonstrate that McGuires are not partially responsible for the chainsaw accident.

(Dulberg 001515, Dulberg 001516)

(Witness Thomas Kost)

(email: folder 2013 11, file Mast2-201)

In the meeting Mast uses the example of Tilschner vs Spangler. He claims that the McGuires are not responsible because
Restatement of Torts 318 is not applicable in lllinois.

He also claims that the accident was not forseeable by the McGuires and they had no control over Gagnon's actions.

Mast also gave Dulberg a packet of other examples of case law.
(dDulberg 000204 through Dulberg 000225 and Dulberg 000301 through Dulberg 000305)

Thomas Kost kept a rough set of notes during the meeting.
(Dulberg 001217)

Mast claims that if Dulberg doesn't accept the $5,000 the McGuires will simply file a motion to get out of the case for free.

Mast said the McGuires do not have to offer anything and are offering $5,000 to be nice.

Dulberg asked to read the depositions of the McGuires and of Gagnon before making a decision.

Mast writes a Memo to a person named "Jen"

"We have a co-defendant that is not really responsible in this case and they have offered a nominal settlement of $5,000 in the case. |

would like to accept it but | want to have a settlement memo prepared first to show how the money will be disbursed for the client to
sign. Therefore, we will not need to call on the balances but we will only need to provide a settlement memo containing only any liens

Batad Aam dlan ~antblacacad camiana
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nsLeu vl uie sewertierni rinierniu.
Can you please prepare the settlement memo for me as soon as possible so that | can talk to the client about the offer."
(POP 001207)

After the meeting, on the same day, Dulberg goes to the house of a neighbor of the McGuires to ask if they witnessed what was
happening on the property the day of the accident. He was looking for a witness that saw the McGuires actively participating in the
work being done and supervising the work.

(POP 000177)(Dulberg 001514)

(email: folder 2013 11, file Mast2-200)

Later that evening Dulberg writes to Mast:
"Hans,

I'd like to read David's dep before accepting the McGuire offer. Even after reading the McGuire deps and seeing how things easily get
skewed in all honesty, | can't blame Carol or Bill for Dave's actions | just thought | was covered under their insurance. | know Carol &
Bill thought | was covered as well irregardless of all the

half truths in their dep."

(Dulberg 001512)

(email folder 2013 11, file Mast2-198)

NOVEMBER 21, 2013: Mast orders Dulberg's deposition
(POP 000593)

DECEMBER 2, 2013: Mast sends Dulberg's own deposition to him by mistake.
(POP 000176)

DECEMBER 4, 2013: Dulberg receives his own deposition in the mail. Dulberg again informs Mast he wants to see Gagnon's
deposition.

(Dulberg 001504)

(email: folder 2013 12, file Mast2-191)

Dulberg writes to Mast:

"Hans,

| wanted to review David Gagnons dep before letting the McGuires off the hook.

And that word "foreseeable" in the McGuire suite...

Well | suppose if | gave anyone a chainsaw and told them to use it, given enough time, an injury is foreseeable, very foreseeable just
not hoped for.

And the comment about people not liking friends who sue friends, um well we all should know other than entirely random acts such
as auto accidents, train derailments, air plane accidents, etc. Etc.. That most of the time it's those we know who hurt us most often
than not. and if it's serious we must be able to sue even if it is or once was a friend."

(Dulberg 001504)
(email: folder 201 12, file Mast2-191)

DECEMBER 9, 2013: Mast orders Gagnon's deposition
(POP 000594)

DECEMBER 10, 2013: Mast sends Gagnon's deposition to Dulberg

(POP 000175)

DECEMBER 18, 2013:

Dulberg writes to Mast after reading Gagnon's deposition:

"Hans,

| read through David's dep. it's mostly lies with a few truths. Where should | begin or better yet where would you like me to begin?
Almost everything he said was made up, from which end of the branch | was holding, at who's direction | was doing it under and even

as to why | was even there on the McGuires property, etc...
Not to mention the nonsense of $10,000.
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As far as the McGuires are concerned give me a call."
(Dulberg 001500)
(email: folder 2013 11, file Mast2-189)

Later that evening Dulberg has a long talk with Mast by phone.

Mast writes the following memo after the call:

"On December 18, 2013, | called Paul today after and email and we had a long discussion about the McGuire's liability and he
seemed to concede and understand that probably based on the testimony there is nothing we can prove against the McGuire's and he

is willing to take their $5,000 settlement offer."
(POP 000884)

DECEMBER 26, 2013: Mast contacts McGuire's attorney Barch to inform him that they will accept the $5,000 offer.
(POP 000670)

JANUARY 22, 2014: The Judge approves a motion by McGuires for a good-faith settlement.
(POP 000988, POP 000989)

JANUARY 31, 2014: Final release papers are signed by Dulberg and in the mail.
(Dulberg 001491)
(email: folder 2014 01, file Mast2-180)

APRIL, 14, 2014: Mast informs Dulberg that he does not wish to take the Gagnon case to trial.
For the first time Mast recommends to Dulberg that he look for alternative counsel that wishes to pursue the matter.

(Dulberg 001484)
(email: folder 2014 04, file Mast2-176)

On Nov 5, 2019, at 11:10 AM, Julia Wllliams <juliawilliams @clintonlaw.net> wrote:

Dear Paul,
| have reviewed your responses and looked back at the complaint.
| believe we got a bit off track with the responses. We have thought further and revised them.

Here are the two allegations in the a complaint that are the subject of the last two questions on the supplemental answer:
56.  Following the execution of the mediation agreement and the final mediation

award, Dulberg realized for the first time in December of 2016 that the information Mast

and Popovich had given Dulberg was false and misleading, and that in fact, the dismissal

of the McGuires was a serious and substantial mistake.

57. It was not until the mediation in December 2016, based on the expert’s
opinions that Dulberg retained for the mediation, that Dulberg became reasonably aware
that Mast and Popovich did not properly represent him by pressuring and coercing him to

accept a settlement for $5,000.00 on an “all or nothing” basis.
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For 57, the only expert that makes sense is Dr. Landford. You could not have disclosed Attorney Gooch in the mediation.
See the revisions, we simplified them signficantly, and let us know what you think.
Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL. 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.

<Dulberg Supplemental Responses to Interrogatories 2019 Nov 4.docx>
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Timeline of McGuire settlement

OCTOBER 22, 2013: Mast makes settlement offer of $7,500 to McGuires
through their attorney Barch claiming Dulberg discussed it with him
and agreed.

(POP 000192)

OCTOBER 30, 2013: Mast in an email to Dulberg first expresses doubt
about Dulberg's case against Gagnon.

(Dulberg 001531, Dulberg 001533, Dulberg 001534, Dulberg 001535,
Dulberg 001536) (POP 000195)

(email: folder 2013 10, files Mast2-213, Mast2-217)

(Note: There is no email evidence of Mast expressing any doubts about
the Gagnon or McGuire case until Oct 22, 2013. Only briefly in
Febuary of 2013, in relation to the Gagnon deposition and how much it
differed from Dulberg's description of the accident, did Mast express
anything negative about Dulberg's cases.)

NOVEMBER 4, 2013: Mast requests a meeting with Dulberg. Dulberg
brings Barbara, his mother, to the meeting. Neither Dulberg nor
Barbara know what the meeting will be about. It is at this meeting
that Dulberg is first informed by Mast that Mast believes Dulberg has
no case against the McGuires. Mast makes a number of statements which
surprise Barbara. He claims that juries in this area are very
conservative and Dulberg can't win against an old lady. Dulberg
disagrees. It is at this meeting when Dulberg first gives Mast
permission to look into a settlement.

(Dulberg 001531)

(witness: Barbara Dulberg, Paul Dulberg)

(email: folder 2013 11, file Mast2-211)

NOVEMBER 18, 2013: McGuire's attorney Ronald Barch contacts Mast. He
claims he has been given authority to make an offer for $5,000.
(POP 000181, POP 000181, POP 001204)

Dulberg is informed by Mast in an email. Mast wrote:

"In addition, the McGuire's atty has offered us (you) $5,000 in full
settlement of the claim against the McGuires only. As we discussed,
they have no liability in the case for what Dave did as property
owners. So they will likely get out of the case on a motion at some
point, so my suggestion is to take the $5,000 now. "

(Dulberg 001515)
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(email: folder 2013 11, file Mast2-201)
Dulberg answers:
"Only 5, That's not much at all.

Is this a take it or leave it or do we have any other options?

I'm not happy with the offer."
To which Mast replies:

"Paul whether you like it or not they don't have a legal liability for
your injury because they were not directing the work. So if we do not
accept their 5000 they will simply file a motion and get out of the
case for free. That's the only other option is letting them file
motion getting out of the case."

(Dulberg 001519)

(email: folder 2013 11, file Mast2-204)

Dulberg replies:

"I still don't get how they don't feel responsible for work done on
their property by their own son that ended up cutting through 40% of
my arm. Perhaps their negligence is the fact that they didn't
supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean
they were not trying to tell their kid what to do. They told him
plenty of times throughout the day what to do. How is that not
supervising?"

To which Mast comments:

"Cause they had no say on how Dave did the work. That is what the
evidence from all shows."

(Dulberg 001519)

(email: folder 2013 11, file Mast2-204)

Dulberg later replies:

"That's their personal issues of control with their own son. I will
testify all day long about the things they wanted him to do that he
did do throughout the day.

By claiming they had no control over the work dave did after all the
preparation, money and time spent out in the yard yelling at him that
they wanted certain things done in a particular way I don't see how

they get out of the direct over site of the project because now that
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there is an injury they don't feel they had any real direct control
over their own workers actions?

This is ridiculous.

Hans, they have to do better than claim they had no control over David
that day. If that's the case why were they there watching the work
most of the day? Even Bill had hands on doing some of the work and
rarely let David go to long without checking and seeing if things were
being done the way Carol and Him wanted it."

Note: Email exchanges from November 18, 2013 onward show that Dulberg
was not happy with the offer of $5,000 and knew nothing of the Mast
offer of $7,500. They also show he feels the McGuires are partially
responsible for his injury.

(Dulberg 001516, Dulberg 001520, Dulberg 001522, Dulberg 001523,
Dulberg 001524, Dulberg 001525)

(email: folder 2013 11, files Mast2-202, Mast2-198, Mast2-196,
Mast2-190, Mast2-189, Mast2-207, Mast2-205, Mast2-204, email: folder
2013 12, files Mast2-919, Mast2-192, Mast2-187)

NOVEMBER 19, 2013:
Dulberg wrote to Mast:
"Hans,

A while back you told me that the jury's here in this county are
primarily conservative and that they know the only reason we are
before them is for money.

Not sure if that statement was meant to scare me or not but I do
agree, they are, for the most part conservative and I would hope we
should make it known we want money for damages, lawyers fees and the
medical bills, etc... loud and clear.

We should also make it known to the jury that the parties or their
insurance companies have never even offered to pay 1 cent for any of
the medical damage and that's why we seek the juries help in settling
this dispute. Perhaps if the insurance companies would have paid for
these basic things none of us would even be here. but they didn't and
now yes after years of waiting I am seeking money to pay for the
medical treatments, you as the lawyer and finally myself as I'm the
one who has had to suffer the consequences of the Gagnon/McGuire
choices on that day.

I cannot believe that a conservative jury isn't going to award
anything less than the cost of the medical damages and lawyer fees
from them unless something catastrophic changes. I do see them being

EXHIBIT DF-10
Page 11 of 16





conservative as to what I will end up with at the end but not the real
medical and lawyers bills. Even the conservative juries in this county
are not so conservative that they won't give the base bills.

The McGuires insurance is free to go after David for damages if they
lose.

Other than fearing a motion to dismiss the suit against the McGuire's
insurance based on some false concept that because they didn't have
their finger directly on the chainsaw trigger they hold no
responsibility for damages.

what are the real benefits of letting them off so easy?
And I don't want to hear its because 2 parties vs 1 is much easier.

Letting off the McGuires insurance for such a small amount is anything
but reasonable and I just can't see any ethical judge in this county
not keeping them in the suit all the way for a jury to decide whether
they had any part to play in the days events and the level of
responsibility they share with David for the consequences considering
it was the McGuires project, their land, their choice of who did the
labor etc. etc...

When you advised me to seek a settlement with the McGuires insurance,
I agreed to look at it only because they didn't have their hands
directly on the trigger of the chainsaw and That you would get at the
least the medical bills paid for out of it. I thought that was made
clear in your office.

I know you work on approximately 33%. Is 33% of 5,000 even worth the
time and money you already invested? It's only $1650 for you and I'm
sure your hourly fee eats that up rather quickly, I know mine did back
when I had hands and arms that worked so I could charge."

(Dulberg 001517, Dulberg 001518)

(email: folder 2013 11, file Mast2-202)

NOVEMBER 20, 2013:
Mast sends an email to Dulberg:

"Paul, lets meet again to discuss. The legality of it all is that a
property owner does not have legal liability for a worker (whether
friend, son or otherwise) who does the work on his time, using his own
independent skills. Here, I deposed the McGuires, and they had nothing
to do with how Dave did the work other than to request the work to be
done. They had no control on how Dave wielded the chain saw and cut
you. its that simple. We don't have to accept the $5,000, but if we do
not, the McGuires will get out for FREE on a motion. So that's the
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situation."
(Dulberg 001515, Dulberg 001516)
(email: folder 2013 11 file Mast2-201)

Dulberg replies:

"Ok we can meet. I will call Sheila today and set up a time. Please
send me a link to the current Illinois statute citing that the
property owner is not liable for work done on their property resulting
in injury to a neighbor. I need to read it myself and any links to
recent case law in this area would be helpful"

Dulberg agrees to have another meeting with Mast in his office.
(memo of meeting: POP 000003)

Dulberg brings his brother Thomas Kost with him. Before the meeting
Dulberg asks Mast to show examples of case laws which demonstrate that
McGuires are not partially responsible for the chainsaw accident.
(Dulberg 001515, Dulberg 001516)

(Witness Thomas Kost)

(email: folder 2013 11, file Mast2-201)

In the meeting Mast uses the example of Tilschner vs Spangler. He
claims that the McGuires are not responsible because Restatement of
Torts 318 is not applicable in Illinois.

He also claims that the accident was not forseeable by the McGuires
and they had no control over Gagnon's actions.

Mast also gave Dulberg a packet of other examples of case law.
(dDulberg 000204 through Dulberg 000225 and Dulberg 000301 through
Dulberg 000305)

Thomas Kost kept a rough set of notes during the meeting.
(Dulberg 001217)

Mast claims that if Dulberg doesn't accept the $5,000 the McGuires
will simply file a motion to get out of the case for free.

Mast said the McGuires do not have to offer anything and are offering
$5,000 to be nice.

Dulberg asked to read the depositions of the McGuires and of Gagnon
before making a decision.

Mast writes a Memo to a person named "Jen"

"We have a co-defendant that is not really responsible in this case
and they have offered a nominal settlement of $5,000 in the case. I
would like to accept it but I want to have a settlement memo prepared
first to show how the money will be disbursed for the client to sign.
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Therefore, we will not need to call on the balances but we will only
need to provide a settlement memo containing only any liens listed on
the settlement memo.

Can you please prepare the settlement memo for me as soon as possible
so that I can talk to the client about the offer."

(POP 001207)

After the meeting, on the same day, Dulberg goes to the house of a
neighbor of the McGuires to ask if they witnessed what was happening
on the property the day of the accident. He was looking for a witness
that saw the McGuires actively participating in the work being done
and supervising the work.

(POP 000177) (Dulberg 001514)

(email: folder 2013 11, file Mast2-200)

Later that evening Dulberg writes to Mast:
"Hans,

I'd like to read David's dep before accepting the McGuire offer. Even
after reading the McGuire deps and seeing how things easily get skewed
in all honesty, I can't blame Carol or Bill for Dave's actions I just
thought I was covered under their insurance. I know Carol & Bill
thought I was covered as well irregardless of all the

half truths in their dep."

(Dulberg 001512)

(email folder 2013 11, file Mast2-198)

NOVEMBER 21, 2013: Mast orders Dulberg's deposition
(POP 000593)

DECEMBER 2, 2013: Mast sends Dulberg's own deposition to him by
mistake.
(POP 000176)

DECEMBER 4, 2013: Dulberg receives his own deposition in the mail.
Dulberg again informs Mast he wants to see Gagnon's deposition.
(Dulberg 001504)

(email: folder 2013 12, file Mast2-191)

Dulberg writes to Mast:
"Hans,

I wanted to review David Gagnons dep before letting the McGuires off
the hook.
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And that word "foreseeable" in the McGuire suite...

Well I suppose if I gave anyone a chainsaw and told them to use it,
given enough time, an injury is foreseeable, very foreseeable just not
hoped for.

And the comment about people not liking friends who sue friends, um
well we all should know other than entirely random acts such

as auto accidents, train derailments, air plane accidents, etc. Etc..
That most of the time it's those we know who hurt us most often

than not. and if it's serious we must be able to sue even if it is or
once was a friend."

(Dulberg 001504)

(email: folder 201 12, file Mast2-191)

DECEMBER 9, 2013: Mast orders Gagnon's deposition
(POP 000594)

DECEMBER 10, 2013: Mast sends Gagnon's deposition to Dulberg
(POP 000175)

DECEMBER 18, 2013:
Dulberg writes to Mast after reading Gagnon's deposition:
"Hans,

I read through David's dep. it's mostly lies with a few truths. Where
should I begin or better yet where would you like me to begin? Almost
everything he said was made up, from which end of the branch I was
holding, at who's direction I was doing it under and even as to why I
was even there on the McGuires property, etc...

Not to mention the nonsense of $10,000.

As far as the McGuires are concerned give me a call."
(Dulberg 001500)
(email: folder 2013 11, file Mast2-189)

Later that evening Dulberg has a long talk with Mast by phone.

Mast writes the following memo after the call:

"On December 18, 2013, I called Paul today after and email and we had
a long discussion about the McGuire's liability and he seemed to

concede and understand that probably based on the testimony there is
nothing we can prove against the McGuire's and he is willing to take
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their $5,000 settlement offer."
(POP 000884)

DECEMBER 26, 2013: Mast contacts McGuire's attorney Barch to inform
him that they will accept the $5,000 offer.
(POP 000670)

JANUARY 22, 2014: The Judge approves a motion by McGuires for a good-
faith settlement.
(POP 000988, POP 000989)

JANUARY 31, 2014: Final release papers are signed by Dulberg and in
the mail.

(Dulberg 001491)

(email: folder 2014 01, file Mast2-180)

APRIL, 14, 2014: Mast informs Dulberg that he does not wish to take
the Gagnon case to trial.

For the first time Mast recommends to Dulberg that he look for
alternative counsel that wishes to pursue the matter.

(Dulberg 001484)

(email: folder 2014 04, file Mast2-176)
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From:

Paul Dulberg pdulberg@comcast.net &

Subject: Re: Dulberg v Mast et al; Discovery and Court Order
Date: February 6, 2020 at 1:05 PM

To:
Cc:

Julia C. Williams jwilliams@uwilliamslawchicago.com
Mary Winch marywinch@clintonlaw.net, ed@clintonlaw.net

Hi Julia,
Sorry | had some issues this week with my mom and couldn't get back to you sooner on this.

| see we sent out a Subpoena for Joseph Olsen one of the bankruptcy trustees served October 24, 2019 to turn over documents
Did we get anything back?
| believe Olsen was the trustee when the with the Baudin's represented me.

Also, did we ever issue subpoenas for the following peoples communications with Mast or ever get anything back if they were sent?
Megan G Heeg - Original Bankruptcy Trustee and firm that was in contact with Mast

Brad Balke - Short term Council after Mast - Traded dulberg Case with Mast for some dead football player named Frank Cavenaugh
Randy and Kelly Baudin - Council who took the case to ADR after Balke and may have had communications with Mast

Saul Ferris - Attorney who sent my copies of depositions and correspondence with Mast back to Mast.

I would have liked to have the communications with the above people before depositions.
We can meet Thurs. Feb. 13 at 1pm or Tuesday, Feb. 18 to prepare for your depositions. We should plan for a couple of hours. You

should read your deposition from the underlying case to prepare.
Either day is good for me, Probably the closer to the deposition date the better so things stay fresh in our mind.

| We can meet on Monday, Feb. 24 at 1pm to prepare for Hans Mast’s deposition.
This date is good as well. May | bring my brother Tom to this meeting?

If you would like to resend all of your questions for Hans prior to the 24th, that would be helpful to be sure we have everything you
are requesting.

Two files are attached named:

questions_for_mast.txt

questions_for_
mast.txt

timeline_of_mcguire_settlement.ixt

timeline_of_mcg
uire_se...ent.txt

| went to Mr. Popovich’s office today to review the file. The blank black pages that appear to be redacted are not redacted pages.
The firm sent the file out to a copy service who inserted red sheets of paper between the different documents to ensure that
scanning and copying occurs correctly. | counted the pages and reviewed them—it matches up and makes sense. They did not
redact any part of their file.
I know earlier this week | went off on the 100+ blacked out pages. | did come up with good reasons and a good argument as to why
their excuse just isn’t plausible outlined below but with the timeline of depositions coming up | don’t feel there is enough time to get to
the bottom of this one and get to the truth if those are documents or red file dividers and may not be with the time or money it would
take to explore.

I know the below points are moot but | included them to see if you think this is closer to what actually happened.

1. I'm supposed to believe that Doug Harlan at Minuteman press turned over an unfinished PDF file to the Popovich firm with 100+
batch separators that look like redactions still in it that he was supposed to have removed.

2. Ok, but then the Popovich firm didn’t notice that the PDF file had 100+ extra pages than they sent to be scanned by Minuteman
press that look like redactions and they turn it over to Mr Flynns firm without opening the file and doing at the least a page count
checking to see if they had everything.

3. Then, Mr Flynns firm doesn’t notice that 100+ pages look like redactions and didn’t go back to Popovich to inquire about a privilege
log or even about getting the file fixed before turning it over to us.
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It is just not plausible to think that all 3 companies failed to check their own work and see the issues here.

4. Most modern copiers like Xerox and Konica Minolta, print out special batch separators (file dividers) to be inserted in the documents
to be scanned. When the batch separator is scanned and recognized it then removes the batch separators when creating the PDF.
Now we are supposed to believe that Minuteman press has working ancient copiers that probably can’t be serviced anymore and
Doug Harlan needed to add “red” batch separators and was supposed to manually remove them from the PDF and just forgot.

5. We've already found several documents turned over by Popovich in their disclosure PDF that do not match the case file given to
Balke or the Baudin's.

6. Mast turned over a very limited number of emails between him and his client Dulberg.

7. 1 can go on and on here almost endlessly with document discrepancies between the file Mast turned over to subsequent council in
the underlying case and the file Mast turned over to Flynn.

It is also not plausible because | know that Minuteman Press has had a long 30+ year relationship with the Popovich firm doing most if
not all of the firms scanning and printing that they wouldn’t know the seriousness of leaving batch separators in the finished product.

It is more plausible that Minuteman Press did exactly what the Popovich firm asked them to do because Minuteman Press has been
doing Popovich's scanning and printing for 30+ years.

Why its not easily winnable?

1. Popovich indirectly owned or still owns the building minuteman press is in and they have had a 30+ year business relationship with
Minuteman Press. In other words, Popovich controls the rent.

2. Popovich's various businesses are historically Minuteman Press’s largest customers. In other words, Minuteman Press would lose
its primary source of income if Popovich wasn'’t happy.

3. To find out with 100% accuracy if their story is true or false, assuming the Minuteman Press copy machines are ancient and haven't
had the 3rd party software installed to remove batch separators automatically, it would take the expert help of both Xerox and Konica
Minolta to pull the hard drives from the machines at Minuteman Press and decrypt them Identifying which machine Doug Harlan used
for this job and weather or not red batch separators were actually used along with the correlating metadata that’s would show the
date, time and all settings used for this job.

Thanks,
Paul

On Feb 3, 2020, at 12:54 PM, Julia C. Williams <jwilliams @williamslawchicago.com> wrote:

Dear Paul,

Attached is the court order entered today setting the case to 4/3/2020 at 9 am for status of initial depositions of the party’s and fact
witnesses (not doctor’s or experts, just people that witnessed things).

The judge mentioned today that he did a pretrial in the underlying case. This indicates that the Judge has prior knowledge and
potentially a prior opinion on the case. We can consider whether we want to have the judge recuse himself (which | am sure he
would happily do) or whether we simply want to move forward with this judge.

At this point, he seems to be acting appropriately in the case and | am not very concerned with bias or prejudgment. | am also
concerned that given that Mr. Popovich does practice in that courthouse that we could draw a judge that does have a bias toward
Mr. Popovich or Mr. Mast.

It is a judgment call and we can discuss it more when we have you in to prepare for your deposition.
Please confirm you are available to complete depositions on these dates/times/locations:

Paul Dulberg, Feb. 19 at 1pm at Karbal Cohen, downtown.
Hans Mast, Feb 25 at 1pm at The Clinton Firm, downtown
We will likely also take Thomas Popovich’s deposition in early March, but we do not have a date confirmed for that deposition yet.

Below are further responses in purple to your prior questions regarding the depositions and discovery:

1. Why depose me a week before Mast and give Mast the opportunity to read my deposition and formulate a strategy before he is
questioned?
It would seem to be more fair to both parties to do both depositions on the same day to get at the truth.

As a general rule, the Plaintiff in the case is deposed first, then the defense. That is not always the case and it is not required by any
rule. Mr. Flynn would not agree to taking the depositions on the same day. | requested that and he refused. Additionally, the
logistics of preparing for both depositions on the same day and actually physically getting them both in is difficult.

The schedule as set is not out of the ordinary of regular litigation, thus | do not believe it is worth our energy to try to fight it. We will
get nowhere. The judge will not reset a schedule like this to put the depositions closer together. | think it is in the best interest of the
litigation to simply move forward with those dates, if they work for you.

2. | would like to meet with you and Ed at least one week prior to Masts deposition and discuss the series of questions that | sent
you last July designed to trap Mast into telling the truth or perjuring himself.
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We can meet Thurs. Feb. 13 at 1pm or Tuesday, Feb. 18 to prepare for your depositions. We should plan for a couple of hours. You
should read your deposition from the underlying case to prepare.

We can meet on Monday, Feb. 24 at 1pm to prepare for Hans Mast’s deposition.

If you would like to resend all of your questions for Hans prior to the 24th, that would be helpful to be sure we have everything you
are requesting.

3. I would prefer to find out what was redacted in the 100+ pages of blacked out documents the defense turned over during the
document disclosure so we can improve our strategy and hone our questions.

| went to Mr. Popovich’s office today to review the file. The blank black pages that appear to be redacted are not redacted pages.
The firm sent the file out to a copy service who inserted red sheets of paper between the different documents to ensure that
scanning and copying occurs correctly. | counted the pages and reviewed them—it matches up and makes sense. They did not
redact any part of their file.

4. Do you or does the defense plan to call anyone else to be deposed?
We will depose Thomas Popovich. We will consider who else we should depose once Mast and Popovich have been deposed.

Best Regards,

Julia C. Williams

Williams Law LLC

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.508.3376

F: 312.896.3946
www.williamslawchicago.com
jwilliams @williamslawchicago.com

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.

<Dulberg Order 2020 Feb 3.pdf>
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Questions for Mast:

1) When did you first express doubts to Dulberg about whether
McGuires were liable for Dulberg's injuries? What were those doubts?

2) When did you first inform Dulberg that you were unwilling to take
the McGuire case to trial and that he should seek a settlement?

3) When did you first express doubts about whether Gagnon could be
proven to be liable for Dulberg's injuries? What were those doubts?

4) When did you first inform Dulberg that you were unwilling to take
the Gagnon case to trial?

5) If you felt that McGuires were not liable for Dulberg's injuries
and you felt it would be difficult to prove Gagnon liable, why didn't
you suggest Dulberg seek alternative counsel before accepting the
$5,000 settlement (which wouldn't pay for 10% of Dulberg's medical
bills) with the McGuires?

6) What new information did you receive between November of 2013 and
April 14, 2014 that convinced you that you would be unwilling to take
the Gagnon case to trial. If none, than why didn't you inform Dulberg
you were unwilling to take the Gagnon case to trial before or while
urging him to settle for $5,000 with the McGuires?

7) Did you send interrogatory questions to Gagnon? Did you send a
request to produce to Gagnon?

8) Did you ever receive Gagnon's answers to interrogatory questions
submitted by you? If yes, why were they not included in Dulberg's
case file that you gave to him when you withdrew from counsel? If
yes, why were they not included in the documents produced in this
lawsuit? If yes, then why do this date does nobody seem to have a
copy of them?
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9) In the documents turned over to Dulberg when you withdrew from
counsel, there is a request to produce for Gagnon prepared by you but
there is no evidence that Gagnon ever turned over any of the documents
requested. One of the documents you requested of Gagnon was a
certified copy of his insurance policy. Did you ever receive any of
the documents which you requested Gagnon to produce? Did you ever
receive a certified copy of Gagnon's insurance policy? If yes, why
were they not included in the documents you gave to Dulberg when you
withdrew from counsel?

10) In an email from you to Dulberg dated Febuary 26, 2015 about the
case file you handed over to Dulberg you wrote, "I don't think I have
any insurance policies in the file." Since you requested both the
McGuires and Gagnon to produce certified copies of their insurance
policies, why didn't you have a certified copy of either insurance
policy in Dulberg's case file?

11) Why did you repeatedly inform Dulberg that Gagnon's insurance
limit was $100,0007

12) How did you obtain information that the Gagnon policy limit was
$100,0007

13) Did you make an offer to settle the McGuire case for $7,500 to
Ronald Barch on October 22, 20137 If yes, did Dulberg authorize you
to make that offer?

14) Do you have any documented evidence that Dulberg authorized you
to make that offer? Do you have any evidence Dulberg authorized you
to seek a settlement with the McGuires on or before October 22, 20137

15) When Ron Barch made an offer of $5,000 to settle the McGuire case
on November 18, 2013, Dulberg's response was that he was unhappy with
the amount offered. Do you believe that Dulberg was aware that the
offer of $5,000 was actually a counter-offer to your proposal of
$7,500 made on October 22, 2013? Do you have any evidence that
Dulberg was aware that the McGuire offer of $5,000 was actually a
counter-offer to the offer you initiated on October 22, 20137
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16) Dulberg's email reply to the $5,000 offer of November 18, 2013,
dated November 19, 2013, states:

"When you advised me to seek a settlement with the McGuire's
insurance, I agreed to look at it only because they did not have their
hands directly on the trigger of the chainsaw and that you would get
at the least the medical bills paid for out of it. I thought that was
made clear in your office."

Did you advise Dulberg to seek a settlement with the McGuires as he
stated? Was it first discussed during meeting in your office as he
stated? During which office visit was that discussed? Was it at the
November 4th meeting or at an office visit that happened earlier?

17) If looking into a settlement was first discussed with Dulberg at
the meeting of November 4, 2013, how could you make the $7,500 offer
on October 22, 2013 and claim that Dulberg agreed to it?

18) There was a second meeting between you and Dulberg in your office
on November 20, 2013. What was the purpose of the meeting?

19) Did you hand Dulberg documents of case laws at the meeting of
November 20, 20137 What case laws were in those documents? Did you
discuss cases at the meeting? Which cases were cited? 1In what way
are those cases applicable to the situation with the McGuires?

20) Did you send a request to produce to the McGuires? If yes, why
was it not included in the documents you handed over in relation to
this lawsuit so far?

21) In a request to produce which you gave to the McGuires, you asked
for a certified copy of their insurance policy. They answered that
they will give it to you when they receive it. Did you ever receive
it? A certified copy of the McGuires insurance policy was not
included in the case documents that you turned over to Dulberg when
you withdrew from counsel. It was also not included in the documents
you turned over in this present lawsuit. Why not?

22) If Dr Levin diagnosed Dulberg with dystonia in August of 2013 and
Dr Kajawa diagnosed Dulberg with task specific focal dystonia
definitely caused by trauma to his right arm in September of 2013, why
did you feel that injury due to Dulberg's chainsaw accident was
difficult to prove?
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23) Did you read Gagnon's and Dulberg's depositions in order to
compare the detailed differences in their version of the days events
and the accident?

24) Did you note that Gagnon's description of the accident given to
you by phone was very different from how it is described in his
deposition? 1In his description over the telephone he never mentioned
anything about Dulberg moving his arm. Later in the deposition he
claimed Dulberg moved his right arm into the chainsaw blade. How do
you account for this difference?

25) Did you notice that the decription of the chainsaw accident given
by Dulberg was completely different from the description of the
accident given by Gagnon? For example, Dulberg describes the branch
being cut to be about 15 feet long while Gagnon describes it as about
5 feet long. Dulberg describes holding the base of the branch with
one hand while Gagnon describes Dulberg holding a 5 foot branch
vertically with his left hand above the place where Gagnon was cutting
and his right hand holding the same branch below the place where
Gagnon was cutting. How do you account for such a large descrepency?

26) Can you please describe how it is physically possible, using
Gagnon's description of the accident given in the deposition, to
explain how Dulberg was cut on the lower portion of his right forearm
perpendicular to the forarm? (Gagnon described Dulberg holding a
branch with his left hand above where Gagnon was cutting and with his
right hand below where Gagnon was cutting.)

27) Did you note that your client claimed he was invited by Gagnon to
the McGuires to see if he wanted the firewood, not to work?

28) Did you note that your client claimed he was sitting with Carolyn
for at least an hour watching Gagnon working with William McGuire, and
after William McGuire refused to work any longer it was Carolyn
McGuire that first asked Dulberg if he could help Gagnon?
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29) Did you note that the McGuires purchased the chainsaw, that they
claimed the chainsaw was new, and that they were in possession of the
chainsaw and provided it for Gagnon to use contrary to the clear

warnings on the cover and opening pages of the chainsaw owners manual?

30) Did you note that the McGuires were in possession of the owners
manual and that the manual explicitly has clear warnings written on
the cover, on the opening pages and throughout the manual to not do
what they admit to allowing to be done with it?

31) If you did not wish to take the McGuire case to trial, why
wouldn't you simply advise your client to seek alternative counsel
rather than to settle with the McGuires for an amount that wouldn't
pay for 10% of his medical bills or anything towards future lost
wages?

32) Considering that $5,000 is such a small amount of money relative
to Dulberg's medical bills and practically nothing compared to future
lost wages, why would you urge your client sign a release barring any
future legal action against the McGuires connected to the chainsaw
accident in exchange for such an insignificant sum?

33) Why were you so sure the presiding judge would allow the McGuires
to get out of the case on a motion considering the same Judge allowed
the complaint to proceed to discovery? Why didn't you believe the
judge would allow the case against the McGuires to proceed to trial?

34) Considering that $5,000 wouldn't change much for Dulberg in the
predicament he was in, wouldn't he have been better off in taking his
chances by proceeding with new counsel?
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Timeline of McGuire settlement

OCTOBER 22, 2013: Mast makes settlement offer of $7,500 to McGuires
through their attorney Barch claiming Dulberg discussed it with him
and agreed. (pop 192)

OCTOBER 30, 2013: Mast in an email to Dulberg first expresses doubt
about Dulberg's case against Gagnon (email: folder 2013 10, files
Mast2-213, Mast2-217) (pop 195)

(Note: There is no email evidence of Mast expressing any doubts about
the Gagnon or McGuire case until Oct 22, 2013. Only briefly in
Febuary of 2013, in relation to the Gagnon deposition and how much it
differed from Dulberg's description of the accident, did Mast express
anything negative about Dulberg's cases.)

NOVEMBER 4, 2013: Mast requests a meeting with Dulberg. Dulberg
brings Barbara, his mother, to the meeting. Neither Dulberg nor
Barbara know what the meeting will be about. It is at this meeting
that Dulberg is first informed by Mast that Mast believes Dulberg has
no case against the McGuires. Mast makes a number of statements which
surprise Barbara. He claims that juries in this area are very
conservative and Dulberg can't win against an old lady. Dulberg
disagrees. It is at this meeting when Dulberg first gives Mast
permission look into a settlement. (email: folder 2013 11, file
Mast2-211) (witness: Barbara Dulberg, Paul Dulberg)

NOVEMBER 18, 2013: McGuire's attorney Ronald Barch contacts Mast. He
claims he has been given authority to make an offer for $5,000. (pop
181) (pop 1204)
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Dulberg is informed by Mast in an email. Mast wrote:

"In addition, the McGuire's atty has offered us (you) $5,000 in full
settlement of the claim against the McGuires only. As we discussed,
they have no liability in the case for what Dave did as property
owners. So they will likely get out of the case on a motion at some
point, so my suggestion is to take the $5,000 now. " (email: folder
2013 11, file Mast2-201)

Dulberg answers:
"Only 5, That's not much at all.

Is this a take it or leave it or do we have any other options?

I'm not happy with the offer."

To which Mast replies:

"Paul whether you like it or not they don't have a legal liability for
your injury because they were not directing the work. So if we do not
accept their 5000 they will simply file a motion and get out of the
case for free. That's the only other option is letting them file
motion getting out of the case." (email: folder 2013 11, file
Mast2-204)

Dulberg replies:

"I still don't get how they don't feel responsible for work done on
their property by their own son that ended up cutting through 40% of
my arm. Perhaps their negligence is the fact that they didn't
supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean
they were not trying to tell their kid what to do. They told him
plenty of times throughout the day what to do. How is that not
supervising?"

To which Mast comments:

"Cause they had no say on how Dave did the work. That is what the
evidence from all shows." (email: folder 2013 11, file Mast2-204)
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Dulberg later replies:

"That's their personal issues of control with their own son. I will
testify all day long about the things they wanted him to do that he
did do throughout the day.

By claiming they had no control over the work dave did after all the
preparation, money and time spent out in the yard yelling at him that
they wanted certain things done in a particular way I don't see how
they get out of the direct over site of the project because now that
there is an injury they don't feel they had any real direct control
over their own workers actions?

This is ridiculous.

Hans, they have to do better than claim they had no control over David
that day. If that's the case why were they there watching the work
most of the day? Even Bill had hands on doing some of the work and
rarely let David go to long without checking and seeing if things were
being done the way Carol and Him wanted it."

Note: Email exchanges from November 18, 2013 onward show that Dulberg
was not happy with the offer of $5,000 and knew nothing of the Mast
offer of $7,500. They also show he feels the McGuires are partially
responsible for his injury. (email: folder 2013 11, files Mast2-202,
Mast2-198, Mast2-196, Mast2-190, Mast2-189, Mast2-207, Mast2-205,
Mast2-204, email: folder 2013 12, files Mast2-919, Mast2-192,
Mast2-187)

NOVEMBER 19, 2013:

Dulberg wrote to Mast:

"Hans,

A while back you told me that the jury's here in this county are

primarily conservative and that they know the only reason we are
before them is for money.
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Not sure if that statement was meant to scare me or not but I do
agree, they are, for the most part conservative and I would hope we
should make it known we want money for damages, lawyers fees and the
medical bills, etc... loud and clear.

We should also make it known to the jury that the parties or their
insurance companies have never even offered to pay 1 cent for any of
the medical damage and that's why we seek the juries help in settling
this dispute. Perhaps if the insurance companies would have paid for
these basic things none of us would even be here. but they didn't and
now yes after years of waiting I am seeking money to pay for the
medical treatments, you as the lawyer and finally myself as I'm the
one who has had to suffer the consequences of the Gagnon/McGuire
choices on that day.

I cannot believe that a conservative jury isn't going to award
anything less than the cost of the medical damages and lawyer fees
from them unless something catastrophic changes. I do see them being
conservative as to what I will end up with at the end but not the real
medical and lawyers bills. Even the conservative juries in this county
are not so conservative that they won't give the base bills.

The McGuires insurance is free to go after David for damages if they
lose.

Other than fearing a motion to dismiss the suit against the McGuire's
insurance based on some false concept that because they didn't have
their finger directly on the chainsaw trigger they hold no
responsibility for damages.

what are the real benefits of letting them off so easy?
And I don't want to hear its because 2 parties vs 1 is much easier.

Letting off the McGuires insurance for such a small amount is anything
but reasonable and I just can't see any ethical judge in this county
not keeping them in the suit all the way for a jury to decide whether
they had any part to play in the days events and the level of
responsibility they share with David for the consequences considering
it was the McGuires project, their land, their choice of who did the
labor etc. etc...

When you advised me to seek a settlement with the McGuires insurance,
I agreed to look at it only because they didn't have their hands
directly on the trigger of the chainsaw and That you would get at the
least the medical bills paid for out of it. I thought that was made
clear in your office.

I know you work on approximately 33%. Is 33% of 5,000 even worth the

EXHIBIT DF-11
Page 14 of 19





time and money you already invested? It's only $1650 for you and I'm
sure your hourly fee eats that up rather quickly, I know mine did back
when I had hands and arms that worked so I could charge." (email:
folder 2013 11, file Mast2-202)

NOVEMBER 20, 2013:
Mast sends an email to Dulberg:

"Paul, lets meet again to discuss. The legality of it all is that a
property owner does not have legal liability for a worker (whether
friend, son or otherwise) who does the work on his time, using his own
independent skills. Here, I deposed the McGuires, and they had nothing
to do with how Dave did the work other than to request the work to be
done. They had no control on how Dave wielded the chain saw and cut
you. its that simple. We don't have to accept the $5,000, but if we do
not, the McGuires will get out for FREE on a motion. So that's the
situation.”" (email: folder 2013 11 file Mast2-201)

Dulberg replies:

"Ok we can meet. I will call Sheila today and set up a time. Please
send me a link to the current Illinois statute citing that the
property owner is not liable for work done on their property resulting
in injury to a neighbor. I need to read it myself and any links to
recent case law in this area would be helpful"

Dulberg agrees to have another meeting with Mast in his office. (memo
of meeting: pop 3)

Dulberg brings his brother Thomas Kost with him. Before the meeting
Dulberg asks Mast to show examples of case laws which demonstrate that
McGuires are not partially responsible for the chainsaw accident.
(email: folder 2013 11, file Mast2-201)

In the meeting Mast uses the example of Tilschner vs Spangler. He
claims that the McGuires are not responsible because Restatement of
Torts 318 is not applicable in I1llinois.

He also claims that the accident was not forseeable by the McGuires
and they had no control over Gagnon's actions.
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Mast also gave Dulberg a packet of other examples of case law. (ddd
204) (ddd 301)?

Thomas Kost kept a rough set of notes during the meeting. (ddd 1217)

Mast claims that if Dulberg doesn't accept the $5,000 the McGuires
will simply file a motion to get out of the case for free.

Mast said the McGuires do not have to offer anything and are offering
$5,000 to be nice.

Dulberg asked to read the depositions of the McGuires and of Gagnon
before making a decision.

Mast writes a Memo to a person named "Jen" (pop 1207)

After the meeting, on the same day, Dulberg goes to the house of a
neighbor of the McGuires to ask if they witnessed what was happening
on the property the day of the accident. He was looking for a witness
that saw the McGuires actively participating in the work being done
and supervising the work. (pop 177)(email: folder 2013 11, file
Mast2-200)

Later that evening Dulberg writes to Mast:
"Hans,

I'd like to read David's dep before accepting the McGuire offer. Even
after reading the McGuire deps and seeing how things easily get skewed
in all honesty, I can't blame Carol or Bill for Dave's actions I just
thought I was covered under their insurance. I know Carol & Bill
thought I was covered as well irregardless of all the

half truths in their dep." (email folder 2013 11, file Mast2-198)

NOVEMBER 21, 2013: Mast orders Dulberg's deposition (pop 593)
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DECEMBER 2, 2013: Mast sends Dulberg's own deposition to him by
mistake (pop 176).

DECEMBER 4, 2013: Dulberg receives his own deposition in the mail.
Dulberg again informs Mast he wants to see Gagnon's deposition.
(email: folder 2013 12, file Mast2-191)

Dulberg writes to Mast:
"Hans,

I wanted to review David Gagnons dep before letting the McGuires off
the hook.

And that word "foreseeable" in the McGuire suite...

Well I suppose if I gave anyone a chainsaw and told them to use it,
given enough time, an injury is foreseeable, very foreseeable just not
hoped for.

And the comment about people not liking friends who sue friends, um
well we all should know other than entirely random acts such

as auto accidents, train derailments, air plane accidents, etc. Etc..
That most of the time it's those we know who hurt us most often

than not. and if it's serious we must be able to sue even if it is or
once was a friend." (email: folder 201 12, file Mast2-191)

DECEMBER 9, 2013: Mast orders Gagnon's deposition (pop 594)

DECEMBER 10, 2013: Mast sends Gagnon's deposition to Dulberg (pop
175)

DECEMBER 18, 2013:

Dulberg writes to Mast after reading Gagnon's deposition:
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"Hans,

I read through David's dep. it's mostly lies with a few truths. Where
should I begin or better yet where would you like me to begin? Almost
everything he said was made up, from which end of the branch I was
holding, at who's direction I was doing it under and even as to why I
was even there on the McGuires property, etc...

Not to mention the nonsense of $10,000.

As far as the McGuires are concerned give me a call." (email: folder
2013 11, file Mast2-189)

Later that evening Dulberg has a long talk with Mast by phone.

Mast writes the following memo after the call:

"On December 18, 2013, I called Paul today after and email and we had
a long discussion about the McGuire's liability and he seemed to
concede and understand that probably based on the testimony there is
nothing we can prove against the McGuire's and he is willing to take
their $5,000 settlement offer." (pop 884)

DECEMBER 26, 2013: Mast contacts McGuire's attorney Barch to inform
him that they will accept the $5,000 offer. (pop 670)

JANUARY 22, 2014: The Judge approves a motion by McGuires for a good-
faith settlement. (pop 988)

JANUARY 31, 2014: Final release papers are signed by Dulberg and in
the mail. (email: folder 2014 01, file Mast2-180)
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APRIL, 14, 2014: Mast informs Dulberg that he does not wish to take
the Gagnon case to trial.

For the first time Mast recommends to Dulberg that he look for
alternative counsel that wishes to pursue the matter. (email: folder
2014 04, file Mast2-176)
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From: Paul Dulberg Paul_Dulberg@comcast.net &
Subject: Questions for Mast Deposition
Date: February 8, 2020 at 8:59 AM
To: Julia C. Williams juliawilliams@clintonlaw.net
Cc: Ed Clinton ed@clintonlaw.net, Mary Winch marywinch@clintonlaw.net

Hi Julia,
Earlier this week | sent you 2 files.

questions_for_mast.txt
timeline_of_mcguire_settlement.txt

| sent the same files | sent you in July of 2019 by mistake because these were updated in November 2019 using the POP Numbers,
Dulberg Bates numbers and the old file names so they can be found and referenced more easily.

Please replace timeline_of_mcguire_settlement.txt with 2109-11-19_updated_timeline_of_mcguire_settlement.ixt attached below.

| have also attached questions_for_mast.ixt which is identical to what | sent earlier this week so we have them both in the same email.

Thanks,
Paul

2109-11-19_upd
ated_ti...ent.txt

questions_for_
mast.txt
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Timeline of McGuire settlement

OCTOBER 22, 2013: Mast makes settlement offer of $7,500 to McGuires
through their attorney Barch claiming Dulberg discussed it with him
and agreed.

(POP 000192)

OCTOBER 30, 2013: Mast in an email to Dulberg first expresses doubt
about Dulberg's case against Gagnon.

(Dulberg 001531, Dulberg 001533, Dulberg 001534, Dulberg 001535,
Dulberg 001536) (POP 000195)

(email: folder 2013 10, files Mast2-213, Mast2-217)

(Note: There is no email evidence of Mast expressing any doubts about
the Gagnon or McGuire case until Oct 22, 2013. Only briefly in
Febuary of 2013, in relation to the Gagnon deposition and how much it
differed from Dulberg's description of the accident, did Mast express
anything negative about Dulberg's cases.)

NOVEMBER 4, 2013: Mast requests a meeting with Dulberg. Dulberg
brings Barbara, his mother, to the meeting. Neither Dulberg nor
Barbara know what the meeting will be about. It is at this meeting
that Dulberg is first informed by Mast that Mast believes Dulberg has
no case against the McGuires. Mast makes a number of statements which
surprise Barbara. He claims that juries in this area are very
conservative and Dulberg can't win against an old lady. Dulberg
disagrees. It is at this meeting when Dulberg first gives Mast
permission to look into a settlement.

(Dulberg 001531)

(witness: Barbara Dulberg, Paul Dulberg)

(email: folder 2013 11, file Mast2-211)

NOVEMBER 18, 2013: McGuire's attorney Ronald Barch contacts Mast. He
claims he has been given authority to make an offer for $5,000.
(POP 000181, POP 000181, POP 001204)

Dulberg is informed by Mast in an email. Mast wrote:

"In addition, the McGuire's atty has offered us (you) $5,000 in full
settlement of the claim against the McGuires only. As we discussed,
they have no liability in the case for what Dave did as property
owners. So they will likely get out of the case on a motion at some
point, so my suggestion is to take the $5,000 now. "

(Dulberg 001515)
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(email: folder 2013 11, file Mast2-201)
Dulberg answers:
"Only 5, That's not much at all.

Is this a take it or leave it or do we have any other options?

I'm not happy with the offer."
To which Mast replies:

"Paul whether you like it or not they don't have a legal liability for
your injury because they were not directing the work. So if we do not
accept their 5000 they will simply file a motion and get out of the
case for free. That's the only other option is letting them file
motion getting out of the case."

(Dulberg 001519)

(email: folder 2013 11, file Mast2-204)

Dulberg replies:

"I still don't get how they don't feel responsible for work done on
their property by their own son that ended up cutting through 40% of
my arm. Perhaps their negligence is the fact that they didn't
supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean
they were not trying to tell their kid what to do. They told him
plenty of times throughout the day what to do. How is that not
supervising?"

To which Mast comments:

"Cause they had no say on how Dave did the work. That is what the
evidence from all shows."

(Dulberg 001519)

(email: folder 2013 11, file Mast2-204)

Dulberg later replies:

"That's their personal issues of control with their own son. I will
testify all day long about the things they wanted him to do that he
did do throughout the day.

By claiming they had no control over the work dave did after all the
preparation, money and time spent out in the yard yelling at him that
they wanted certain things done in a particular way I don't see how

they get out of the direct over site of the project because now that
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there is an injury they don't feel they had any real direct control
over their own workers actions?

This is ridiculous.

Hans, they have to do better than claim they had no control over David
that day. If that's the case why were they there watching the work
most of the day? Even Bill had hands on doing some of the work and
rarely let David go to long without checking and seeing if things were
being done the way Carol and Him wanted it."

Note: Email exchanges from November 18, 2013 onward show that Dulberg
was not happy with the offer of $5,000 and knew nothing of the Mast
offer of $7,500. They also show he feels the McGuires are partially
responsible for his injury.

(Dulberg 001516, Dulberg 001520, Dulberg 001522, Dulberg 001523,
Dulberg 001524, Dulberg 001525)

(email: folder 2013 11, files Mast2-202, Mast2-198, Mast2-196,
Mast2-190, Mast2-189, Mast2-207, Mast2-205, Mast2-204, email: folder
2013 12, files Mast2-919, Mast2-192, Mast2-187)

NOVEMBER 19, 2013:
Dulberg wrote to Mast:
"Hans,

A while back you told me that the jury's here in this county are
primarily conservative and that they know the only reason we are
before them is for money.

Not sure if that statement was meant to scare me or not but I do
agree, they are, for the most part conservative and I would hope we
should make it known we want money for damages, lawyers fees and the
medical bills, etc... loud and clear.

We should also make it known to the jury that the parties or their
insurance companies have never even offered to pay 1 cent for any of
the medical damage and that's why we seek the juries help in settling
this dispute. Perhaps if the insurance companies would have paid for
these basic things none of us would even be here. but they didn't and
now yes after years of waiting I am seeking money to pay for the
medical treatments, you as the lawyer and finally myself as I'm the
one who has had to suffer the consequences of the Gagnon/McGuire
choices on that day.

I cannot believe that a conservative jury isn't going to award
anything less than the cost of the medical damages and lawyer fees
from them unless something catastrophic changes. I do see them being
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conservative as to what I will end up with at the end but not the real
medical and lawyers bills. Even the conservative juries in this county
are not so conservative that they won't give the base bills.

The McGuires insurance is free to go after David for damages if they
lose.

Other than fearing a motion to dismiss the suit against the McGuire's
insurance based on some false concept that because they didn't have
their finger directly on the chainsaw trigger they hold no
responsibility for damages.

what are the real benefits of letting them off so easy?
And I don't want to hear its because 2 parties vs 1 is much easier.

Letting off the McGuires insurance for such a small amount is anything
but reasonable and I just can't see any ethical judge in this county
not keeping them in the suit all the way for a jury to decide whether
they had any part to play in the days events and the level of
responsibility they share with David for the consequences considering
it was the McGuires project, their land, their choice of who did the
labor etc. etc...

When you advised me to seek a settlement with the McGuires insurance,
I agreed to look at it only because they didn't have their hands
directly on the trigger of the chainsaw and That you would get at the
least the medical bills paid for out of it. I thought that was made
clear in your office.

I know you work on approximately 33%. Is 33% of 5,000 even worth the
time and money you already invested? It's only $1650 for you and I'm
sure your hourly fee eats that up rather quickly, I know mine did back
when I had hands and arms that worked so I could charge."

(Dulberg 001517, Dulberg 001518)

(email: folder 2013 11, file Mast2-202)

NOVEMBER 20, 2013:
Mast sends an email to Dulberg:

"Paul, lets meet again to discuss. The legality of it all is that a
property owner does not have legal liability for a worker (whether
friend, son or otherwise) who does the work on his time, using his own
independent skills. Here, I deposed the McGuires, and they had nothing
to do with how Dave did the work other than to request the work to be
done. They had no control on how Dave wielded the chain saw and cut
you. its that simple. We don't have to accept the $5,000, but if we do
not, the McGuires will get out for FREE on a motion. So that's the
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situation."
(Dulberg 001515, Dulberg 001516)
(email: folder 2013 11 file Mast2-201)

Dulberg replies:

"Ok we can meet. I will call Sheila today and set up a time. Please
send me a link to the current Illinois statute citing that the
property owner is not liable for work done on their property resulting
in injury to a neighbor. I need to read it myself and any links to
recent case law in this area would be helpful"

Dulberg agrees to have another meeting with Mast in his office.
(memo of meeting: POP 000003)

Dulberg brings his brother Thomas Kost with him. Before the meeting
Dulberg asks Mast to show examples of case laws which demonstrate that
McGuires are not partially responsible for the chainsaw accident.
(Dulberg 001515, Dulberg 001516)

(Witness Thomas Kost)

(email: folder 2013 11, file Mast2-201)

In the meeting Mast uses the example of Tilschner vs Spangler. He
claims that the McGuires are not responsible because Restatement of
Torts 318 is not applicable in Illinois.

He also claims that the accident was not forseeable by the McGuires
and they had no control over Gagnon's actions.

Mast also gave Dulberg a packet of other examples of case law.
(dDulberg 000204 through Dulberg 000225 and Dulberg 000301 through
Dulberg 000305)

Thomas Kost kept a rough set of notes during the meeting.
(Dulberg 001217)

Mast claims that if Dulberg doesn't accept the $5,000 the McGuires
will simply file a motion to get out of the case for free.

Mast said the McGuires do not have to offer anything and are offering
$5,000 to be nice.

Dulberg asked to read the depositions of the McGuires and of Gagnon
before making a decision.

Mast writes a Memo to a person named "Jen"

"We have a co-defendant that is not really responsible in this case
and they have offered a nominal settlement of $5,000 in the case. I
would like to accept it but I want to have a settlement memo prepared
first to show how the money will be disbursed for the client to sign.
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Therefore, we will not need to call on the balances but we will only
need to provide a settlement memo containing only any liens listed on
the settlement memo.

Can you please prepare the settlement memo for me as soon as possible
so that I can talk to the client about the offer."

(POP 001207)

After the meeting, on the same day, Dulberg goes to the house of a
neighbor of the McGuires to ask if they witnessed what was happening
on the property the day of the accident. He was looking for a witness
that saw the McGuires actively participating in the work being done
and supervising the work.

(POP 000177) (Dulberg 001514)

(email: folder 2013 11, file Mast2-200)

Later that evening Dulberg writes to Mast:
"Hans,

I'd like to read David's dep before accepting the McGuire offer. Even
after reading the McGuire deps and seeing how things easily get skewed
in all honesty, I can't blame Carol or Bill for Dave's actions I just
thought I was covered under their insurance. I know Carol & Bill
thought I was covered as well irregardless of all the

half truths in their dep."

(Dulberg 001512)

(email folder 2013 11, file Mast2-198)

NOVEMBER 21, 2013: Mast orders Dulberg's deposition
(POP 000593)

DECEMBER 2, 2013: Mast sends Dulberg's own deposition to him by
mistake.
(POP 000176)

DECEMBER 4, 2013: Dulberg receives his own deposition in the mail.
Dulberg again informs Mast he wants to see Gagnon's deposition.
(Dulberg 001504)

(email: folder 2013 12, file Mast2-191)

Dulberg writes to Mast:
"Hans,

I wanted to review David Gagnons dep before letting the McGuires off
the hook.
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And that word "foreseeable" in the McGuire suite...

Well I suppose if I gave anyone a chainsaw and told them to use it,
given enough time, an injury is foreseeable, very foreseeable just not
hoped for.

And the comment about people not liking friends who sue friends, um
well we all should know other than entirely random acts such

as auto accidents, train derailments, air plane accidents, etc. Etc..
That most of the time it's those we know who hurt us most often

than not. and if it's serious we must be able to sue even if it is or
once was a friend."

(Dulberg 001504)

(email: folder 201 12, file Mast2-191)

DECEMBER 9, 2013: Mast orders Gagnon's deposition
(POP 000594)

DECEMBER 10, 2013: Mast sends Gagnon's deposition to Dulberg
(POP 000175)

DECEMBER 18, 2013:
Dulberg writes to Mast after reading Gagnon's deposition:
"Hans,

I read through David's dep. it's mostly lies with a few truths. Where
should I begin or better yet where would you like me to begin? Almost
everything he said was made up, from which end of the branch I was
holding, at who's direction I was doing it under and even as to why I
was even there on the McGuires property, etc...

Not to mention the nonsense of $10,000.

As far as the McGuires are concerned give me a call."
(Dulberg 001500)
(email: folder 2013 11, file Mast2-189)

Later that evening Dulberg has a long talk with Mast by phone.

Mast writes the following memo after the call:

"On December 18, 2013, I called Paul today after and email and we had
a long discussion about the McGuire's liability and he seemed to

concede and understand that probably based on the testimony there is
nothing we can prove against the McGuire's and he is willing to take
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their $5,000 settlement offer."
(POP 000884)

DECEMBER 26, 2013: Mast contacts McGuire's attorney Barch to inform
him that they will accept the $5,000 offer.
(POP 000670)

JANUARY 22, 2014: The Judge approves a motion by McGuires for a good-
faith settlement.
(POP 000988, POP 000989)

JANUARY 31, 2014: Final release papers are signed by Dulberg and in
the mail.

(Dulberg 001491)

(email: folder 2014 01, file Mast2-180)

APRIL, 14, 2014: Mast informs Dulberg that he does not wish to take
the Gagnon case to trial.

For the first time Mast recommends to Dulberg that he look for
alternative counsel that wishes to pursue the matter.

(Dulberg 001484)

(email: folder 2014 04, file Mast2-176)
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Questions for Mast:

1) When did you first express doubts to Dulberg about whether
McGuires were liable for Dulberg's injuries? What were those doubts?

2) When did you first inform Dulberg that you were unwilling to take
the McGuire case to trial and that he should seek a settlement?

3) When did you first express doubts about whether Gagnon could be
proven to be liable for Dulberg's injuries? What were those doubts?

4) When did you first inform Dulberg that you were unwilling to take
the Gagnon case to trial?

5) If you felt that McGuires were not liable for Dulberg's injuries
and you felt it would be difficult to prove Gagnon liable, why didn't
you suggest Dulberg seek alternative counsel before accepting the
$5,000 settlement (which wouldn't pay for 10% of Dulberg's medical
bills) with the McGuires?

6) What new information did you receive between November of 2013 and
April 14, 2014 that convinced you that you would be unwilling to take
the Gagnon case to trial. If none, than why didn't you inform Dulberg
you were unwilling to take the Gagnon case to trial before or while
urging him to settle for $5,000 with the McGuires?

7) Did you send interrogatory questions to Gagnon? Did you send a
request to produce to Gagnon?

8) Did you ever receive Gagnon's answers to interrogatory questions
submitted by you? If yes, why were they not included in Dulberg's
case file that you gave to him when you withdrew from counsel? If
yes, why were they not included in the documents produced in this
lawsuit? If yes, then why do this date does nobody seem to have a
copy of them?
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9) In the documents turned over to Dulberg when you withdrew from
counsel, there is a request to produce for Gagnon prepared by you but
there is no evidence that Gagnon ever turned over any of the documents
requested. One of the documents you requested of Gagnon was a
certified copy of his insurance policy. Did you ever receive any of
the documents which you requested Gagnon to produce? Did you ever
receive a certified copy of Gagnon's insurance policy? If yes, why
were they not included in the documents you gave to Dulberg when you
withdrew from counsel?

10) In an email from you to Dulberg dated Febuary 26, 2015 about the
case file you handed over to Dulberg you wrote, "I don't think I have
any insurance policies in the file." Since you requested both the
McGuires and Gagnon to produce certified copies of their insurance
policies, why didn't you have a certified copy of either insurance
policy in Dulberg's case file?

11) Why did you repeatedly inform Dulberg that Gagnon's insurance
limit was $100,0007

12) How did you obtain information that the Gagnon policy limit was
$100,0007

13) Did you make an offer to settle the McGuire case for $7,500 to
Ronald Barch on October 22, 20137 If yes, did Dulberg authorize you
to make that offer?

14) Do you have any documented evidence that Dulberg authorized you
to make that offer? Do you have any evidence Dulberg authorized you
to seek a settlement with the McGuires on or before October 22, 20137

15) When Ron Barch made an offer of $5,000 to settle the McGuire case
on November 18, 2013, Dulberg's response was that he was unhappy with
the amount offered. Do you believe that Dulberg was aware that the
offer of $5,000 was actually a counter-offer to your proposal of
$7,500 made on October 22, 2013? Do you have any evidence that
Dulberg was aware that the McGuire offer of $5,000 was actually a
counter-offer to the offer you initiated on October 22, 20137
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16) Dulberg's email reply to the $5,000 offer of November 18, 2013,
dated November 19, 2013, states:

"When you advised me to seek a settlement with the McGuire's
insurance, I agreed to look at it only because they did not have their
hands directly on the trigger of the chainsaw and that you would get
at the least the medical bills paid for out of it. I thought that was
made clear in your office."

Did you advise Dulberg to seek a settlement with the McGuires as he
stated? Was it first discussed during meeting in your office as he
stated? During which office visit was that discussed? Was it at the
November 4th meeting or at an office visit that happened earlier?

17) If looking into a settlement was first discussed with Dulberg at
the meeting of November 4, 2013, how could you make the $7,500 offer
on October 22, 2013 and claim that Dulberg agreed to it?

18) There was a second meeting between you and Dulberg in your office
on November 20, 2013. What was the purpose of the meeting?

19) Did you hand Dulberg documents of case laws at the meeting of
November 20, 20137 What case laws were in those documents? Did you
discuss cases at the meeting? Which cases were cited? 1In what way
are those cases applicable to the situation with the McGuires?

20) Did you send a request to produce to the McGuires? If yes, why
was it not included in the documents you handed over in relation to
this lawsuit so far?

21) In a request to produce which you gave to the McGuires, you asked
for a certified copy of their insurance policy. They answered that
they will give it to you when they receive it. Did you ever receive
it? A certified copy of the McGuires insurance policy was not
included in the case documents that you turned over to Dulberg when
you withdrew from counsel. It was also not included in the documents
you turned over in this present lawsuit. Why not?

22) If Dr Levin diagnosed Dulberg with dystonia in August of 2013 and
Dr Kajawa diagnosed Dulberg with task specific focal dystonia
definitely caused by trauma to his right arm in September of 2013, why
did you feel that injury due to Dulberg's chainsaw accident was
difficult to prove?
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23) Did you read Gagnon's and Dulberg's depositions in order to
compare the detailed differences in their version of the days events
and the accident?

24) Did you note that Gagnon's description of the accident given to
you by phone was very different from how it is described in his
deposition? 1In his description over the telephone he never mentioned
anything about Dulberg moving his arm. Later in the deposition he
claimed Dulberg moved his right arm into the chainsaw blade. How do
you account for this difference?

25) Did you notice that the decription of the chainsaw accident given
by Dulberg was completely different from the description of the
accident given by Gagnon? For example, Dulberg describes the branch
being cut to be about 15 feet long while Gagnon describes it as about
5 feet long. Dulberg describes holding the base of the branch with
one hand while Gagnon describes Dulberg holding a 5 foot branch
vertically with his left hand above the place where Gagnon was cutting
and his right hand holding the same branch below the place where
Gagnon was cutting. How do you account for such a large descrepency?

26) Can you please describe how it is physically possible, using
Gagnon's description of the accident given in the deposition, to
explain how Dulberg was cut on the lower portion of his right forearm
perpendicular to the forarm? (Gagnon described Dulberg holding a
branch with his left hand above where Gagnon was cutting and with his
right hand below where Gagnon was cutting.)

27) Did you note that your client claimed he was invited by Gagnon to
the McGuires to see if he wanted the firewood, not to work?

28) Did you note that your client claimed he was sitting with Carolyn
for at least an hour watching Gagnon working with William McGuire, and
after William McGuire refused to work any longer it was Carolyn
McGuire that first asked Dulberg if he could help Gagnon?
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29) Did you note that the McGuires purchased the chainsaw, that they
claimed the chainsaw was new, and that they were in possession of the
chainsaw and provided it for Gagnon to use contrary to the clear

warnings on the cover and opening pages of the chainsaw owners manual?

30) Did you note that the McGuires were in possession of the owners
manual and that the manual explicitly has clear warnings written on
the cover, on the opening pages and throughout the manual to not do
what they admit to allowing to be done with it?

31) If you did not wish to take the McGuire case to trial, why
wouldn't you simply advise your client to seek alternative counsel
rather than to settle with the McGuires for an amount that wouldn't
pay for 10% of his medical bills or anything towards future lost
wages?

32) Considering that $5,000 is such a small amount of money relative
to Dulberg's medical bills and practically nothing compared to future
lost wages, why would you urge your client sign a release barring any
future legal action against the McGuires connected to the chainsaw
accident in exchange for such an insignificant sum?

33) Why were you so sure the presiding judge would allow the McGuires
to get out of the case on a motion considering the same Judge allowed
the complaint to proceed to discovery? Why didn't you believe the
judge would allow the case against the McGuires to proceed to trial?

34) Considering that $5,000 wouldn't change much for Dulberg in the
predicament he was in, wouldn't he have been better off in taking his
chances by proceeding with new counsel?
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From: Paul Dulberg Paul_Dulberg@comcast.net &
Subject: Mast deposition
Date: June 18, 2020 at 9:24 AM
To: Julia C. Williams juliawilliams@clintonlaw.net
Cc: Ed Clinton ed@clintonlaw.net, Mary Winch marywinch@clintonlaw.net

Hi Julia,

Please find the attached evidence_list.txt and questions_for_mast.txt that we wish to discuss with you next week before Masts
deposition.

Thank you and stay safe,
Paul

evidence_list.txt questions_for_
mast.txt
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1) There is no evidence of any communication about the 7,500 offer
leading up to or at any time following Oct 22, 2013.

2) The 7,500 offer was never discussed at the November 4, 2013
meeting that Mast requested to discuss the McGuire case. A witness at
the meeting can confirm this.

3) It is not possible to explain why Mast called the November 4th
meeting to discuss the McGuire case with Dulberg if they already made
an offer 4 weeks earlier and were waiting for Barch to reply at that
time.

Barch made the 5,000 offer on November 18, 2013

4) It is clear that Dulberg disagreed with the 5,000 offer from first
hearing about it on Nov 18 until finally agreeing on December 24th.
The 7,500 offer was not mentioned once during these Mast-Dulberg
exchanges.

5) Dulberg quickly called for a meeting with Mast. The 7,500 offer
was not discussed at the November 20th meeting. A witness at the
meeting can confirm this.

6) It is not possible to explain why Mast called the November 20th
meeting or what was discussed if Dulberg already agreed to 7,500.
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MAIN TOPICS:

MISSING DOCUMENTS FROM FILE

OCTOBER 22, 2013 OFFER FROM MAST TO BARCH OF $7,500

THE NOVEMBER 4th, 2013 MEETING IN MAST'S OFFICE

NOVEMBER 18, 2013 COUNTER-OFFER FROM BARCH TO MAST OF $5,000

THE NOVEMBER 20th, 2013 MEETING IN MAST'S OFFICE

COMMUNICATION WITHIN POPOVICH LAW FIRM ABOUT DULBERG CASE

DOUBTS ABOUT MCGUIRE LIABILITY AND REASONS FOR LETTING MCGUIRES OUT OF
CASE

ADVICE TO ACCEPT $5,000

DOUBTS THAT GAGNON CAN BE FOUND NEGLIGENT IN COURT

SSSSSSSSSSSSSSSSSSSSSSSSSSSS5>5>>
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Questions on each topic listed below.

MISSING DOCUMENTS FROM FILE

Did you send interrogatory questions to Gagnon? Did you send a
request to produce documents to Gagnon?

Did you ever receive Gagnon's answers to interrogatory questions
submitted by you? If yes, why were they not included in Dulberg's
case file that you gave to him when you withdrew from counsel? If
yes, why were they not included in the documents produced in this
lawsuit? If yes, then why to this date does nobody seem to have a
copy of them?

In the documents turned over to Dulberg when you withdrew from
counsel, there is a request to produce for Gagnon prepared by you but
there is no evidence that Gagnon ever turned over any of the documents
requested. One of the documents you requested of Gagnon was a
certified copy of his insurance policy. Did you ever receive any of
the documents which you requested Gagnon to produce? Did you ever
receive a certified copy of Gagnon's insurance policy? If yes, why
were they not included in the documents you gave to Dulberg when you
withdrew from counsel?

In an email from you to Dulberg dated February 26, 2015 about the case
file you handed over to Dulberg you wrote, "I don't think I have any
insurance policies in the file." Since you requested both the
McGuires and Gagnon to produce certified copies of their insurance
policies, why didn't you have a certified copy of either insurance
policy in Dulberg's case file?

Why did you repeatedly inform Dulberg that Gagnon's insurance limit
was $100,0007?

How did you obtain information that the Gagnon policy limit was
$100,0007
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Did you send a request to produce documents to the McGuires? If yes,
why was it not included in the documents you handed over in relation
to this lawsuit so far?

In the request to produce which you gave to the McGuires, you asked
for a certified copy of their insurance policy. They answered that
they will give it to you when they receive it. Did you ever receive
it?

A certified copy of the McGuires insurance policy was not included in
the case documents that you turned over to Dulberg when you withdrew
from counsel. It was also not included in the documents you turned
over in this present lawsuit. Why not?

OCTOBER 22,2013 OFFER FROM MAST TO BARCH OF $7,500

Did you make an offer to settle the McGuire case for $7,500 to Ronald
Barch on October 22, 20137

If yes, did Dulberg authorize you to make that offer?

Do you have any documented evidence that Dulberg authorized you to
make that offer? Do you have any evidence Dulberg authorized you to
seek a settlement with the McGuires on or before October 22, 20137

At what time did you discuss making the original $7,500 offer made on
October 22, 2013 with Dulberg?

Was it discussed at a meeting? When was the meeting?

We have no record of an email exchange between you and Dulberg about a
$7,500 settlement offer. How did you communicate with Dulberg about
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the $7,500 offer?

Do you have any record of communication with Dulberg about making the
$7,500 offer at any time before the offer was made on October 22,
20137

Do you have any record of communication between you and Dulberg from
any time after the offer of $7,500 was made on October 22, 2013 that
mentions the offer explicitly or implicitly?

THE NOVEMBER 4th, 2013 MEETING IN MAST'S OFFICE

Who was at the November 4 meeting? (Answer: Paul Dulberg, Hans
Mast, Barbara DUlberg)

Who called for the meeting?

What was the purpose of the November 4 meeting?

What were the topics discussed?

Was the $7,500 offer made on October 22 discussed at the November 4th
meeting?

Were any decisions made at this meeting?

What follow-up activity happened as a result of the meeting?

If looking into a settlement was first discussed with Dulberg at this
meeting of November 4, 2013, how could you make the $7,500 offer on
October 22, 2013 and claim that Dulberg agreed to it?
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NOVEMBER 18, 2013 COUNTER-OFFER FROM BARCH TO MAST OF $5,000

When Ron Barch made a counter-offer of $5,000 to settle the McGuire
case on November 18, 2013, how did Dulberg respond?

Dulberg's email reply to the $5,000 offer of November 18, 2013, dated
November 19, 2013, states:

"When you advised me to seek a settlement with the McGuire's
insurance, I agreed to look at it only because they did not have their
hands directly on the trigger of the chainsaw and that you would get
at the least the medical bills paid for out of it. I thought that was
made clear in your office."

Did you advise Dulberg to seek a settlement with the McGuires as he
stated in this email?

Was it first discussed during a meeting in your office as he stated?

During which meeting was that discussed?

Was it at the November 4th meeting or at an office visit that happened
earlier?

When Barch made a counter-offer of $5,000 on November 18, 2013, there
were at least 100 email exchanges between you and Dulberg from
November 18th onward with numerous disagreements over whether to
accept the offer.

But when the original offer was made from Mast to Barch for $7,500 on
October 22, 2013 we don't have evidence of a single email exchange,
text message, meeting, or any evidence of a single piece of
communication discussing the offer between you and Dulberg in the time
leading up to the day the offer was made.

We also do not have any single piece of communication between you and
Dulberg since the time the offer was made that mentions the original
offer of $7,500 explicitly or implicitly.
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How do you explain this discrepancy?

Do you believe that Dulberg was aware that the offer of $5,000 was
actually a counter-offer to your proposal of $7,500 made on October
22, 20137

Do you have any evidence that Dulberg was aware that the McGuire offer
of $5,000 was actually a counter-offer to the offer you initiated on
October 22, 20137

ABOUT THE NOVEMBER 20th, 2013 MEETING IN MAST'S OFFICE

who was at the November 20th meeting? (Answer: Paul Dulberg,

Hans Mast, Thomas Kost)

who called for the meeting?

what was the purpose of the November 4 meeting?

What were the main topics discussed?

Was the $7,500 offer made on October 22 discussed at the November 20th
meeting?

Were any decisions made at this meeting?

Did Dulberg agree to accept the $5,000 counter—-offer made by Barch on
November 18 at the meeting?

What were his grounds for disagreeing with the $5,000 counter-offer if
it was Dulberg himself that initiated an offer of $7,500 on October
22nd?
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Did you point out to him that there is only a $2,500 difference in
between the offer and the counter-offer?

Did you suggest that he reply by offering to accept less than $7,500
but more than $5,000, like, for example, $60007?

Was there any attempt to make another counter-offer for any amount
higher than $5,000 but lower than $7,500? Why not?

Did you hand Dulberg documents of case laws at the meeting of November
20, 20137

What was the purpose of providing him with documents of case laws?

What case laws were in those documents?

Did you discuss cases at the meeting?

Which cases were discussed?

What were you trying to explain to Dulberg by discussing those cases?

Why did you choose those cases to use as examples?

In what way were those cases applicable to the situation with the
McGuires?

At the meeting did you say something about how the restatement of
torts 318 doesn't apply in Illinois and that fact affects the case
against the McGuires?

Can you explain how the restatement of torts 318 affected Dulberg's
case against the McGuires?

Did you cite the case of Tilschner vs Spangler to Dulberg during the
November 20th meeting?
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Why? How was the Tilschner vs Spangler case similar to what happened
to Dulberg at the McGuires?

DOUBTS ABOUT MCGUIRE LIABILITY

When did you first express doubts to Dulberg about whether McGuires
were liable for Dulberg's injuries?

What were those doubts?

When did you first inform Dulberg that you were unwilling to take the
McGuire case to trial and that he should seek a settlement?

How did you reach the conclusion that the McGuires had no financial
liability for what happened to Dulberg on their property?

Who did you consult with before coming to this conclusion?

when did you come to this conclusion?

Did you consult anyone with specialized knowledge or expertise in
homeowner liability cases while coming to this conclusion?

Did you note that your client claimed he was invited by Gagnon to the
McGuires to see if he wanted the firewood, not to work? Is that your
understanding of why Dulberg was at the McGuire's property?

Did you note that your client claimed he was sitting with Carolyn for
at least an hour watching Gagnon working with William McGuire, and
after William McGuire refused to work any longer it was Carolyn
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McGuire that first asked Dulberg if he could help Gagnon?

Did you note that the McGuires purchased the chainsaw, that they
claimed the chainsaw was new, and that they were in possession of the
chainsaw and provided it for Gagnon to use contrary to the clear
warnings on the cover and opening pages of the chainsaw owners manual?
Is that your understanding of what happened?

Did you note that the McGuires were in possession of the owners manual
and that the manual explicitly has clear warnings written on the
cover, on the opening pages and throughout the manual to not do what
they admit to allowing to be done with it?

After considering these facts, do you still feel that the McGuires had
no financial liability for what happened to Dulberg on their property?

COMMUNICATION WITHIN POPOVICH LAW FIRM ABOUT DULBERG CASE

Was there any internal meetings at the Popovich firm discussing any

course of action concerning the Dulberg case?

How many internal discussions would you say took place?

Where did these internal discussions take place?

When did these discussions take place?

Who attended these discussions?

Are there any discussions that stick out in your mind as you sit here
today?
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What is significant about the discussion that would bring it to your
mind today?

Were there any changes in the direction of the case?

When did the decision to change the direction of the case take place?

why?

Did anyone in the firm order you to change the direction of the case?

If so, who ordered that the direction of the case be changed?

What was the nature of the changes?

ADVICE TO ACCEPT $5,000

When did Dulberg tell you he would agree to the $5,000 counter-offer?

Considering that $5,000 is such a small amount of money relative to
Dulberg's medical bills and practically nothing compared to future
lost wages, why would you urge your client to sign a release barring
any future legal action against the McGuires connected to the chainsaw
accident in exchange for such an insignificant sum?

Why were you so sure the presiding judge would allow the McGuires to
get out of the case on a motion considering the same Judge allowed the
complaint to proceed to discovery?

Why didn't you believe the judge would allow the case against the
McGuires to proceed to trial?
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If you did not wish to take the McGuire case to trial, why wouldn't
you simply advise your client to seek alternative counsel rather than
to settle with the McGuires for an amount that wouldn't pay for 10% of
his medical bills or anything towards future lost wages?

If you felt the McGuires were not liable for Dulberg's injuries and
you felt it would be difficult to prove Gagnon liable, why didn't you
suggest Dulberg seek alternative counsel before accepting the $5,000
settlement with the McGuires?

DOUBTS THAT GAGNON CAN BE FOUND NEGLIGENT IN COURT

When did you first express doubts about whether Gagnon could be proven
to be liable for Dulberg's injuries? What were those doubts?

When did you first inform Dulberg that you were unwilling to take the
Gagnon case to trial?

Did you inform Dulberg you were unwilling to take the case against
Gagnon to trial at any time before he signed the agreement which
released the McGuires from the case?

What new information did you receive between November of 2013 and
April 14, 2014 that made you change your mind and convinced you that
you would be unwilling to take the Gagnon case to trial.

If none, then why didn't you inform Dulberg you were unwilling to take
the Gagnon case to trial before or while urging him to settle for
$5,000 with the McGuires?

If Dr Levin diagnosed Dulberg with dystonia in August of 2013 and Dr
Kujawa diagnosed Dulberg with task specific focal dystonia definitely
caused by trauma to his right arm in September of 2013, why did you
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feel that injury due to Dulberg's chainsaw accident was difficult to
prove?

Did you read Gagnon's and Dulberg's depositions in order to compare
the detailed differences in their version of the days events and the
accident?

Did you note that Gagnon's description of the accident given to you by
phone was very different from how it is described in his deposition?
In his description over the telephone he never mentioned anything
about Dulberg moving his arm. Later in the deposition he claimed
Dulberg moved his right arm into the chainsaw blade. How do you
account for this difference?

Did you notice that the description of the chainsaw accident given by
Dulberg was completely different from the description of the accident
given by Gagnon? For example, Dulberg describes the branch being cut
to be about 15 feet long while Gagnon describes it as about 5 feet
long. Dulberg describes holding the base of the branch with one hand
while Gagnon describes Dulberg holding a 5 foot branch vertically with
his left hand above the place where Gagnon was cutting and his right
hand holding the same branch below the place where Gagnon was cutting.
How do you account for such a large discrepancy?

Can you please describe how it is physically possible, using Gagnon's
description of the accident given in the deposition, how Dulberg was
cut on the lower portion of his right forearm perpendicular to the
forearm? (Gagnon described Dulberg holding a branch with his left
hand above where Gagnon was cutting and with his right hand below
where Gagnon was cutting.)
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From:

Paul Dulberg Paul_Dulberg@comcast.net &

Subject: Bates numbers added to timeline of McGuire settlement

Date:
To:
Cc:

June 24, 2020 at 1:56 AM
Julia C. Williams juliawilliams@clintonlaw.net
Ed Clinton ed@clintonlaw.net

Hi Julia,
Please find the attached file named 2020-06-23_updated_timeline_of_mcguire_settlement.txt
| removed the old reference numbers used prior to the Bates numbers were assigned

Example of Popovich numbers show up as:
(POP 000181, POP 000181, POP 001204)

Example of Dulberg numbers show up as:
(Dulberg 001516, Dulberg 001520, Dulberg 001522, Dulberg 001523, Dulberg 001524, Dulberg 001525)

Also, | found that | had already sent this to you with the new bates numbers in an old email exchange dated November 19th 2019.
The only difference is this time | removed the old reference numbers and updated the file name.

On a side note, driving home tonight | realized the mistake | had made when referring to "ultra hazardous” in the questions | sent tp
you yesterday. Ed was correct, Ultra hazardous is usually associated with explosives such as the demolition of a skyscraper.

| realize | should have used the term inherently dangerous.

| believed Inherently dangerous also carved out an exemption to the employer - independent contractor strict liability issues so | went
hunting for where | read that.

| found this buried in a text document | saved with some of the research | had done years ago but am no longer sure where | got it or if
it applies to lllinois

"The general rule is that an employer is not liable for an independent contractor’s misconduct.

However, there are three exceptions. An employer may be liable for an independent contractor’s misconduct if: (1) the employer was
negligent in selecting or retaining an independent contractor; (2) the tasks assigned to an independent contractor are non-delegable;
or (3) an independent contractor’s work is ultra-hazardous or inherently dangerous."

| hope you see why I'm confused because | see large tree removal in a subdivision with tiny lots, tightly packed with wood framed
homes, garages and elevated power lines as inherently dangerous

| can’t believe | forgot the first exception for the third, it fits even better.

Anyway, all of this is moot because Gagnon cannot be classified as an independent contractor if McGuires supplied Gagnon with all
the tools he used to do the job. Mast should have known this.

Also, on the issue of the McGuire depositions, | mentioned that they perjured themselves several times and so did Gagnon.
| would need time to go through and cite references contained in the depositions but a few whoppers | can’t forget so | thought |
should mention them from memory and | can go back and find the exact places later if you wish.

1. Carolyn or William admits that they had hired a tree removal company prior to the day of the accident to come remove the tree the
day after the accident.

?. Please explain why any reasonable person would believe they hired their son and provided him with the chainsaw and ropes to
remove a tree if they already had a professional tree removal company coming in the very next day to do the job?

2. Gagnon claims he was being paid an hourly rate to do the work, Carolyn says she was giving her son some money for tax purposes
and William claims his wife Caroline was only going to buy Gagnon some pants as a thank you for the tree removal.

? If none of the parties are even relatively close as to any of the specifics for payment from the McGuires to Gagnon, does that make it
more or less believable they had a valid contract for Gagnon to do the work as an independent contractor or even as an employee?
Sounds more like son was doing mom and Father-in-law a favor with the parents tools and that no money changed hands, oh, and
don’t forget, Gagnon claimed Dulberg was being paid hourly as well from the McGuires even though Caroline and William don’t claim
that in their deps.

3. Gagnon claimed to have used a chainsaw dozens of times in the past with Dulberg when they were camping to cut up firewood

? Where is there a campground within say 2,000 miles of lllinois where chainsaws are allowed? Besides that | only went camping in
the same place as Gagnon once in my life and it was pure happenstance that we were both in the same campground on the same
day, we did not “go camping together” ever,

4, either Caroline or William claimed they purchased a chainsaw just in case.... And it was for the all the kids to use
? Just in case what? And Have you seen the other kids, it’s 2 girls who are more like barby dolls than female lumberjacks. This was
purchased for the only kid strong enough to use it and that’s David Gagnon. Besides, have you ever heard of anyone buying a

rhaincaw far all thair kide tn 11ea Ar va knnw et in raca?
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| can go on and on with the unbelievable stories these people told but will wait for your request to see examples before | go digging
through their depositions again. It’s absolutely comical the stories they told that make no sense and don’t even come close to each
others.

I’'m tired and off tp bed

If you need help with anything please let me know

Thanks,
Paul

2020-06-23_up
dated_...ent.txt

EXHIBIT DF-14
Page 2 of 10





Timeline of McGuire settlement

OCTOBER 22, 2013: Mast makes settlement offer of $7,500 to McGuires
through their attorney Barch claiming Dulberg discussed it with him
and agreed.

(POP 000192)

OCTOBER 30, 2013: Mast in an email to Dulberg first expresses doubt
about Dulberg's case against Gagnon.

(Dulberg 001531, Dulberg 001533, Dulberg 001534, Dulberg 001535,
Dulberg 001536) (POP 000195)

(Note: There is no email evidence of Mast expressing any doubts about
the Gagnon or McGuire case until Oct 22, 2013. Only briefly in
Febuary of 2013, in relation to the Gagnon deposition and how much it
differed from Dulberg's description of the accident, did Mast express
anything negative about Dulberg's cases.)

NOVEMBER 4, 2013: Mast requests a meeting with Dulberg. Dulberg
brings Barbara, his mother, to the meeting. Neither Dulberg nor
Barbara know what the meeting will be about. It is at this meeting
that Dulberg is first informed by Mast that Mast believes Dulberg has
no case against the McGuires. Mast makes a number of statements which
surprise Barbara. He claims that juries in this area are very
conservative and Dulberg can't win against an old lady. Dulberg
disagrees. It is at this meeting when Dulberg first gives Mast
permission to look into a settlement.

(Dulberg 001531)

(witness: Barbara Dulberg, Paul Dulberg)

NOVEMBER 18, 2013: McGuire's attorney Ronald Barch contacts Mast. He
claims he has been given authority to make an offer for $5,000.
(POP 000181, POP 000181, POP 001204)

Dulberg is informed by Mast in an email. Mast wrote:

"In addition, the McGuire's atty has offered us (you) $5,000 in full
settlement of the claim against the McGuires only. As we discussed,
they have no liability in the case for what Dave did as property
owners. So they will likely get out of the case on a motion at some
point, so my suggestion is to take the $5,000 now. "

(Dulberg 001515)

Dulberg answers:
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"Only 5, That's not much at all.

Is this a take it or leave it or do we have any other options?

I'm not happy with the offer."
To which Mast replies:

"Paul whether you like it or not they don't have a legal liability for
your injury because they were not directing the work. So if we do not
accept their 5000 they will simply file a motion and get out of the
case for free. That's the only other option is letting them file
motion getting out of the case."

(Dulberg 001519)

Dulberg replies:

"I still don't get how they don't feel responsible for work done on
their property by their own son that ended up cutting through 40% of
my arm. Perhaps their negligence is the fact that they didn't
supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean
they were not trying to tell their kid what to do. They told him
plenty of times throughout the day what to do. How is that not
supervising?"

To which Mast comments:

"Cause they had no say on how Dave did the work. That is what the
evidence from all shows."
(Dulberg 001519)

Dulberg later replies:

"That's their personal issues of control with their own son. I will
testify all day long about the things they wanted him to do that he
did do throughout the day.

By claiming they had no control over the work dave did after all the
preparation, money and time spent out in the yard yelling at him that
they wanted certain things done in a particular way I don't see how
they get out of the direct over site of the project because now that
there is an injury they don't feel they had any real direct control
over their own workers actions?

This is ridiculous.
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Hans, they have to do better than claim they had no control over David
that day. If that's the case why were they there watching the work
most of the day? Even Bill had hands on doing some of the work and
rarely let David go to long without checking and seeing if things were
being done the way Carol and Him wanted it."

Note: Email exchanges from November 18, 2013 onward show that Dulberg
was not happy with the offer of $5,000 and knew nothing of the Mast
offer of $7,500. They also show he feels the McGuires are partially
responsible for his injury.

(Dulberg 001516, Dulberg 001520, Dulberg 001522, Dulberg 001523,
Dulberg 001524, Dulberg 001525)

NOVEMBER 19, 2013:
Dulberg wrote to Mast:
"Hans,

A while back you told me that the jury's here in this county are
primarily conservative and that they know the only reason we are
before them is for money.

Not sure if that statement was meant to scare me or not but I do
agree, they are, for the most part conservative and I would hope we
should make it known we want money for damages, lawyers fees and the
medical bills, etc... loud and clear.

We should also make it known to the jury that the parties or their
insurance companies have never even offered to pay 1 cent for any of
the medical damage and that's why we seek the juries help in settling
this dispute. Perhaps if the insurance companies would have paid for
these basic things none of us would even be here. but they didn't and
now yes after years of waiting I am seeking money to pay for the
medical treatments, you as the lawyer and finally myself as I'm the
one who has had to suffer the consequences of the Gagnon/McGuire
choices on that day.

I cannot believe that a conservative jury isn't going to award
anything less than the cost of the medical damages and lawyer fees
from them unless something catastrophic changes. I do see them being
conservative as to what I will end up with at the end but not the real
medical and lawyers bills. Even the conservative juries in this county
are not so conservative that they won't give the base bills.

The McGuires insurance is free to go after David for damages if they
lose.

Other than fearing a motion to dismiss the suit against the McGuire's
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insurance based on some false concept that because they didn't have
their finger directly on the chainsaw trigger they hold no
responsibility for damages.

what are the real benefits of letting them off so easy?
And I don't want to hear its because 2 parties vs 1 is much easier.

Letting off the McGuires insurance for such a small amount is anything
but reasonable and I just can't see any ethical judge in this county
not keeping them in the suit all the way for a jury to decide whether
they had any part to play in the days events and the level of
responsibility they share with David for the consequences considering
it was the McGuires project, their land, their choice of who did the
labor etc. etc...

When you advised me to seek a settlement with the McGuires insurance,
I agreed to look at it only because they didn't have their hands
directly on the trigger of the chainsaw and That you would get at the
least the medical bills paid for out of it. I thought that was made
clear in your office.

I know you work on approximately 33%. Is 33% of 5,000 even worth the
time and money you already invested? It's only $1650 for you and I'm
sure your hourly fee eats that up rather quickly, I know mine did back
when I had hands and arms that worked so I could charge."

(Dulberg 001517, Dulberg 001518)

NOVEMBER 20, 2013:
Mast sends an email to Dulberg:

"Paul, lets meet again to discuss. The legality of it all is that a
property owner does not have legal liability for a worker (whether
friend, son or otherwise) who does the work on his time, using his own
independent skills. Here, I deposed the McGuires, and they had nothing
to do with how Dave did the work other than to request the work to be
done. They had no control on how Dave wielded the chain saw and cut
you. its that simple. We don't have to accept the $5,000, but if we do
not, the McGuires will get out for FREE on a motion. So that's the
situation."

(Dulberg 001515, Dulberg 001516)

Dulberg replies:

"Ok we can meet. I will call Sheila today and set up a time. Please
send me a link to the current Illinois statute citing that the
property owner is not liable for work done on their property resulting
in injury to a neighbor. I need to read it myself and any links to
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recent case law in this area would be helpful"

Dulberg agrees to have another meeting with Mast in his office.
(memo of meeting: POP 000003)

Dulberg brings his brother Thomas Kost with him. Before the meeting
Dulberg asks Mast to show examples of case laws which demonstrate that
McGuires are not partially responsible for the chainsaw accident.
(Dulberg 001515, Dulberg 001516)

(Witness Thomas Kost)

In the meeting Mast uses the example of Tilschner vs Spangler. He
claims that the McGuires are not responsible because Restatement of
Torts 318 is not applicable in Illinois.

He also claims that the accident was not forseeable by the McGuires
and they had no control over Gagnon's actions.

Mast also gave Dulberg a packet of other examples of case law.
(Dulberg 000204 through Dulberg 000225 and Dulberg 000301 through
Dulberg 000305)

Thomas Kost kept a rough set of notes during the meeting.
(Dulberg 001217)

Mast claims that if Dulberg doesn't accept the $5,000 the McGuires
will simply file a motion to get out of the case for free.

Mast said the McGuires do not have to offer anything and are offering
$5,000 to be nice.

Dulberg asked to read the depositions of the McGuires and of Gagnon
before making a decision.

Mast writes a Memo to a person named "Jen"

"We have a co-defendant that is not really responsible in this case
and they have offered a nominal settlement of $5,000 in the case. I
would like to accept it but I want to have a settlement memo prepared
first to show how the money will be disbursed for the client to sign.
Therefore, we will not need to call on the balances but we will only
need to provide a settlement memo containing only any liens listed on
the settlement memo.

Can you please prepare the settlement memo for me as soon as possible
so that I can talk to the client about the offer."

(POP 001207)

After the meeting, on the same day, Dulberg goes to the house of a
neighbor of the McGuires to ask if they witnessed what was happening
on the property the day of the accident. He was looking for a witness
that saw the McGuires actively participating in the work being done
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and supervising the work.
(POP 000177) (Dulberg 001514)

Later that evening Dulberg writes to Mast:
""Hans,

I'd like to read David's dep before accepting the McGuire offer. Even
after reading the McGuire deps and seeing how things easily get skewed
in all honesty, I can't blame Carol or Bill for Dave's actions I just
thought I was covered under their insurance. I know Carol & Bill
thought I was covered as well irregardless of all the

half truths in their dep."

(Dulberg 001512)

NOVEMBER 21, 2013: Mast orders Dulberg's deposition
(POP 000593)

DECEMBER 2, 2013: Mast sends Dulberg's own deposition to him by
mistake.
(POP 000176)

DECEMBER 4, 2013: Dulberg receives his own deposition in the mail.
Dulberg again informs Mast he wants to see Gagnon's deposition.
(Dulberg 001504)

Dulberg writes to Mast:
""Hans,

I wanted to review David Gagnons dep before letting the McGuires off
the hook.

And that word "foreseeable" in the McGuire suite...

Well I suppose if I gave anyone a chainsaw and told them to use it,
given enough time, an injury is foreseeable, very foreseeable just not
hoped for.

And the comment about people not liking friends who sue friends, um
well we all should know other than entirely random acts such

as auto accidents, train derailments, air plane accidents, etc. Etc..
That most of the time it's those we know who hurt us most often

than not. and if it's serious we must be able to sue even if it is or
once was a friend."

(Dulberg 001504)
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DECEMBER 9, 2013: Mast orders Gagnon's deposition
(POP 000594)

DECEMBER 10, 2013: Mast sends Gagnon's deposition to Dulberg
(POP 000175)

DECEMBER 18, 2013:
Dulberg writes to Mast after reading Gagnon's deposition:
""Hans,

I read through David's dep. it's mostly lies with a few truths. Where
should I begin or better yet where would you like me to begin? Almost
everything he said was made up, from which end of the branch I was
holding, at who's direction I was doing it under and even as to why I
was even there on the McGuires property, etc...

Not to mention the nonsense of $10,000.

As far as the McGuires are concerned give me a call."
(Dulberg 001500)

Later that evening Dulberg has a long talk with Mast by phone.
Mast writes the following memo after the call:

"On December 18, 2013, I called Paul today after and email and we had
a long discussion about the McGuire's liability and he seemed to
concede and understand that probably based on the testimony there is
nothing we can prove against the McGuire's and he is willing to take
their $5,000 settlement offer."

(POP 000884)

DECEMBER 26, 2013: Mast contacts McGuire's attorney Barch to inform
him that they will accept the $5,000 offer.
(POP 000670)

JANUARY 22, 2014: The Judge approves a motion by McGuires for a good-
faith settlement.
(POP 000988, POP 000989)

JANUARY 31, 2014: Final release papers are signed by Dulberg and in
the mail.
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(Dulberg 001491)

APRIL, 14, 2014: Mast informs Dulberg that he does not wish to take
the Gagnon case to trial.

For the first time Mast recommends to Dulberg that he look for

alternative counsel that wishes to pursue the matter.
(Dulberg 001484)
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From: Paul Dulberg Paul_Dulberg@comcast.net &
Subject: Bates numbers attached and Deposition instructions requested
Date: June 24, 2020 at 10:05 AM
To: Julia C. Williams juliawilliams@clintonlaw.net
Cc: Ed Clinton ed@clintonlaw.net

Hi Julia,

First sorry for the long winded email last night, | was overtired.

Second, Please forward me instructions on how | need to join the Mast Deposition.

Third, | have attached the timeline of McGuire settlement to this email with the bates numbers again just to be sure you got it.
If you need any help from me please let me know

Thank you and stay safe,
Paul

2020-06-23_up
dated_...ent.txt
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Timeline of McGuire settlement

OCTOBER 22, 2013: Mast makes settlement offer of $7,500 to McGuires
through their attorney Barch claiming Dulberg discussed it with him
and agreed.

(POP 000192)

OCTOBER 30, 2013: Mast in an email to Dulberg first expresses doubt
about Dulberg's case against Gagnon.

(Dulberg 001531, Dulberg 001533, Dulberg 001534, Dulberg 001535,
Dulberg 001536) (POP 000195)

(Note: There is no email evidence of Mast expressing any doubts about
the Gagnon or McGuire case until Oct 22, 2013. Only briefly in
Febuary of 2013, in relation to the Gagnon deposition and how much it
differed from Dulberg's description of the accident, did Mast express
anything negative about Dulberg's cases.)

NOVEMBER 4, 2013: Mast requests a meeting with Dulberg. Dulberg
brings Barbara, his mother, to the meeting. Neither Dulberg nor
Barbara know what the meeting will be about. It is at this meeting
that Dulberg is first informed by Mast that Mast believes Dulberg has
no case against the McGuires. Mast makes a number of statements which
surprise Barbara. He claims that juries in this area are very
conservative and Dulberg can't win against an old lady. Dulberg
disagrees. It is at this meeting when Dulberg first gives Mast
permission to look into a settlement.

(Dulberg 001531)

(witness: Barbara Dulberg, Paul Dulberg)

NOVEMBER 18, 2013: McGuire's attorney Ronald Barch contacts Mast. He
claims he has been given authority to make an offer for $5,000.
(POP 000181, POP 000181, POP 001204)

Dulberg is informed by Mast in an email. Mast wrote:

"In addition, the McGuire's atty has offered us (you) $5,000 in full
settlement of the claim against the McGuires only. As we discussed,
they have no liability in the case for what Dave did as property
owners. So they will likely get out of the case on a motion at some
point, so my suggestion is to take the $5,000 now. "

(Dulberg 001515)

Dulberg answers:
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"Only 5, That's not much at all.

Is this a take it or leave it or do we have any other options?

I'm not happy with the offer."
To which Mast replies:

"Paul whether you like it or not they don't have a legal liability for
your injury because they were not directing the work. So if we do not
accept their 5000 they will simply file a motion and get out of the
case for free. That's the only other option is letting them file
motion getting out of the case."

(Dulberg 001519)

Dulberg replies:

"I still don't get how they don't feel responsible for work done on
their property by their own son that ended up cutting through 40% of
my arm. Perhaps their negligence is the fact that they didn't
supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean
they were not trying to tell their kid what to do. They told him
plenty of times throughout the day what to do. How is that not
supervising?"

To which Mast comments:

"Cause they had no say on how Dave did the work. That is what the
evidence from all shows."
(Dulberg 001519)

Dulberg later replies:

"That's their personal issues of control with their own son. I will
testify all day long about the things they wanted him to do that he
did do throughout the day.

By claiming they had no control over the work dave did after all the
preparation, money and time spent out in the yard yelling at him that
they wanted certain things done in a particular way I don't see how
they get out of the direct over site of the project because now that
there is an injury they don't feel they had any real direct control
over their own workers actions?

This is ridiculous.
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Hans, they have to do better than claim they had no control over David
that day. If that's the case why were they there watching the work
most of the day? Even Bill had hands on doing some of the work and
rarely let David go to long without checking and seeing if things were
being done the way Carol and Him wanted it."

Note: Email exchanges from November 18, 2013 onward show that Dulberg
was not happy with the offer of $5,000 and knew nothing of the Mast
offer of $7,500. They also show he feels the McGuires are partially
responsible for his injury.

(Dulberg 001516, Dulberg 001520, Dulberg 001522, Dulberg 001523,
Dulberg 001524, Dulberg 001525)

NOVEMBER 19, 2013:
Dulberg wrote to Mast:
"Hans,

A while back you told me that the jury's here in this county are
primarily conservative and that they know the only reason we are
before them is for money.

Not sure if that statement was meant to scare me or not but I do
agree, they are, for the most part conservative and I would hope we
should make it known we want money for damages, lawyers fees and the
medical bills, etc... loud and clear.

We should also make it known to the jury that the parties or their
insurance companies have never even offered to pay 1 cent for any of
the medical damage and that's why we seek the juries help in settling
this dispute. Perhaps if the insurance companies would have paid for
these basic things none of us would even be here. but they didn't and
now yes after years of waiting I am seeking money to pay for the
medical treatments, you as the lawyer and finally myself as I'm the
one who has had to suffer the consequences of the Gagnon/McGuire
choices on that day.

I cannot believe that a conservative jury isn't going to award
anything less than the cost of the medical damages and lawyer fees
from them unless something catastrophic changes. I do see them being
conservative as to what I will end up with at the end but not the real
medical and lawyers bills. Even the conservative juries in this county
are not so conservative that they won't give the base bills.

The McGuires insurance is free to go after David for damages if they
lose.

Other than fearing a motion to dismiss the suit against the McGuire's
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insurance based on some false concept that because they didn't have
their finger directly on the chainsaw trigger they hold no
responsibility for damages.

what are the real benefits of letting them off so easy?
And I don't want to hear its because 2 parties vs 1 is much easier.

Letting off the McGuires insurance for such a small amount is anything
but reasonable and I just can't see any ethical judge in this county
not keeping them in the suit all the way for a jury to decide whether
they had any part to play in the days events and the level of
responsibility they share with David for the consequences considering
it was the McGuires project, their land, their choice of who did the
labor etc. etc...

When you advised me to seek a settlement with the McGuires insurance,
I agreed to look at it only because they didn't have their hands
directly on the trigger of the chainsaw and That you would get at the
least the medical bills paid for out of it. I thought that was made
clear in your office.

I know you work on approximately 33%. Is 33% of 5,000 even worth the
time and money you already invested? It's only $1650 for you and I'm
sure your hourly fee eats that up rather quickly, I know mine did back
when I had hands and arms that worked so I could charge."

(Dulberg 001517, Dulberg 001518)

NOVEMBER 20, 2013:
Mast sends an email to Dulberg:

"Paul, lets meet again to discuss. The legality of it all is that a
property owner does not have legal liability for a worker (whether
friend, son or otherwise) who does the work on his time, using his own
independent skills. Here, I deposed the McGuires, and they had nothing
to do with how Dave did the work other than to request the work to be
done. They had no control on how Dave wielded the chain saw and cut
you. its that simple. We don't have to accept the $5,000, but if we do
not, the McGuires will get out for FREE on a motion. So that's the
situation."

(Dulberg 001515, Dulberg 001516)

Dulberg replies:

"Ok we can meet. I will call Sheila today and set up a time. Please
send me a link to the current Illinois statute citing that the
property owner is not liable for work done on their property resulting
in injury to a neighbor. I need to read it myself and any links to
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recent case law in this area would be helpful"

Dulberg agrees to have another meeting with Mast in his office.
(memo of meeting: POP 000003)

Dulberg brings his brother Thomas Kost with him. Before the meeting
Dulberg asks Mast to show examples of case laws which demonstrate that
McGuires are not partially responsible for the chainsaw accident.
(Dulberg 001515, Dulberg 001516)

(Witness Thomas Kost)

In the meeting Mast uses the example of Tilschner vs Spangler. He
claims that the McGuires are not responsible because Restatement of
Torts 318 is not applicable in Illinois.

He also claims that the accident was not forseeable by the McGuires
and they had no control over Gagnon's actions.

Mast also gave Dulberg a packet of other examples of case law.
(Dulberg 000204 through Dulberg 000225 and Dulberg 000301 through
Dulberg 000305)

Thomas Kost kept a rough set of notes during the meeting.
(Dulberg 001217)

Mast claims that if Dulberg doesn't accept the $5,000 the McGuires
will simply file a motion to get out of the case for free.

Mast said the McGuires do not have to offer anything and are offering
$5,000 to be nice.

Dulberg asked to read the depositions of the McGuires and of Gagnon
before making a decision.

Mast writes a Memo to a person named "Jen"

"We have a co-defendant that is not really responsible in this case
and they have offered a nominal settlement of $5,000 in the case. I
would like to accept it but I want to have a settlement memo prepared
first to show how the money will be disbursed for the client to sign.
Therefore, we will not need to call on the balances but we will only
need to provide a settlement memo containing only any liens listed on
the settlement memo.

Can you please prepare the settlement memo for me as soon as possible
so that I can talk to the client about the offer."

(POP 001207)

After the meeting, on the same day, Dulberg goes to the house of a
neighbor of the McGuires to ask if they witnessed what was happening
on the property the day of the accident. He was looking for a witness
that saw the McGuires actively participating in the work being done
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and supervising the work.
(POP 000177) (Dulberg 001514)

Later that evening Dulberg writes to Mast:
""Hans,

I'd like to read David's dep before accepting the McGuire offer. Even
after reading the McGuire deps and seeing how things easily get skewed
in all honesty, I can't blame Carol or Bill for Dave's actions I just
thought I was covered under their insurance. I know Carol & Bill
thought I was covered as well irregardless of all the

half truths in their dep."

(Dulberg 001512)

NOVEMBER 21, 2013: Mast orders Dulberg's deposition
(POP 000593)

DECEMBER 2, 2013: Mast sends Dulberg's own deposition to him by
mistake.
(POP 000176)

DECEMBER 4, 2013: Dulberg receives his own deposition in the mail.
Dulberg again informs Mast he wants to see Gagnon's deposition.
(Dulberg 001504)

Dulberg writes to Mast:
""Hans,

I wanted to review David Gagnons dep before letting the McGuires off
the hook.

And that word "foreseeable" in the McGuire suite...

Well I suppose if I gave anyone a chainsaw and told them to use it,
given enough time, an injury is foreseeable, very foreseeable just not
hoped for.

And the comment about people not liking friends who sue friends, um
well we all should know other than entirely random acts such

as auto accidents, train derailments, air plane accidents, etc. Etc..
That most of the time it's those we know who hurt us most often

than not. and if it's serious we must be able to sue even if it is or
once was a friend."

(Dulberg 001504)
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DECEMBER 9, 2013: Mast orders Gagnon's deposition
(POP 000594)

DECEMBER 10, 2013: Mast sends Gagnon's deposition to Dulberg
(POP 000175)

DECEMBER 18, 2013:
Dulberg writes to Mast after reading Gagnon's deposition:
""Hans,

I read through David's dep. it's mostly lies with a few truths. Where
should I begin or better yet where would you like me to begin? Almost
everything he said was made up, from which end of the branch I was
holding, at who's direction I was doing it under and even as to why I
was even there on the McGuires property, etc...

Not to mention the nonsense of $10,000.

As far as the McGuires are concerned give me a call."
(Dulberg 001500)

Later that evening Dulberg has a long talk with Mast by phone.
Mast writes the following memo after the call:

"On December 18, 2013, I called Paul today after and email and we had
a long discussion about the McGuire's liability and he seemed to
concede and understand that probably based on the testimony there is
nothing we can prove against the McGuire's and he is willing to take
their $5,000 settlement offer."

(POP 000884)

DECEMBER 26, 2013: Mast contacts McGuire's attorney Barch to inform
him that they will accept the $5,000 offer.
(POP 000670)

JANUARY 22, 2014: The Judge approves a motion by McGuires for a good-
faith settlement.
(POP 000988, POP 000989)

JANUARY 31, 2014: Final release papers are signed by Dulberg and in
the mail.
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(Dulberg 001491)

APRIL, 14, 2014: Mast informs Dulberg that he does not wish to take
the Gagnon case to trial.

For the first time Mast recommends to Dulberg that he look for

alternative counsel that wishes to pursue the matter.
(Dulberg 001484)
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From: Julia Williams juliawilliams@clintonlaw.net
Subject: Re: Forward to Julia
Date: July 22, 2019 at 9:04 AM
To: Paul Dulberg Paul_Dulberg@comcast.net
Cc: Ed Clinton ed@clintonlaw.net, Mary Winch marywinch@clintonlaw.net

Thanks Paul. This got lost in my email.

I will review and get back to you in a few days. We also need to finish up your responses to discovery that the other side issued to
you.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.

On Jul 22, 2019, at 6:58 AM, Paul Dulberg <Paul_Dulberg@comcast.net> wrote:

Hi Julia,
I’m sending this email to confirm that you received the email below | sent on July 8th.

Thanks,
Paul

On Jul 8, 2019, at 11:06 AM, Paul Dulberg <Paul_Dulberg@comcast.net> wrote:

Hi Julia,

You Have my permission to talk with Tom Kost (My Brother) about this.
Thank You,

Paul

Begin forwarded message:

From: T Kost <tkost999@gmail.com>
Subject: Forward to Julia

Date: July 7, 2019 at 7:48:33 PM CDT
To: Paul_Dulberg@comcast.net

Paul, please forward this email to Julia.

Julia, please look at the information in the attached folder.

After examining all the documents in the Dulberg disclosure file and the Popovich disclosure file very carefully, Paul and | have
discovered a number of things that are very useful for us to know.

Please read the "READ_ME" file in the folder first. That will guide you through the rest of the information.

After you feel that you are familiar with the contents of the folder, | think that you and | should talk about it by phone.
You can contact Paul through email to set up a time for a phone conversation between us when you are ready.
Thanks,

Tom Kost (Paul's brother)

E T~ lulia »in
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** FILED ** Env: 18013031
McHenry County, lllinois
17LA000377

Date: 5/23/2022 5:55 PM
Katherine M. Keefe

Clerk of the Circuit Court

Received 05-24-2022 08:26 AM / Circuit Clerk Accepted on 05-24-2022 11:30 AM / Transaction #18013031 / Case #17LA000377
Purchased from re:SearchiL Page 1 0f 8 C 814
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debridement and skin grafting. In Fomond, hoist for transpo
sustained

a twwaml-one-hnlLyear-old girl

third-degree burns that required at least sev-
en surgeries, including two skin grafts and  granted summary jud
even several company.

continued physical therapy

y

head, face, chest and pants to ignite.

In light of the above-cited case law, I
would reverse defendant’s convietion for hei-

nous battery.
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ears after receiving the burns. In Negrete,
a 17-month-old baby boy sustained burns
from hot water, resulting in permanent scar-
ring across 80% of his body and, due to the
burning of his genital area, possible perma-
nent damage W0 his reproductive capacity.
In Rogers, the defendant poured grain aleo-
hol on top of the female victim's head and
then threw a lit match at her, causing her

669 N.E2d 645

rt brought negligence action
against telephone company. The Circuit
Court, Cook County, Anthony J. Bosco, J.
gment for telephone
Contractor appealed. The Appel-
late Court, Gordon, J., held that: (1) contrac-
tor’s motion for reconsideration was timely;
(2) telephone company had not voluntarily
undertaken duty 0 properly maintain and
gecure battery hoist for transport; (3) tele-
phone company was not liable a8 gratuitous
bailor; and (4) trial court did not abuse its
discretion by denying contractor’s motion 1o
amend his complaint.

Affirmed.

Defendant was properly convicted of a8 | Judgment =321 386(1)

gravated battery against a child, howeve
gentence wWas imposed for that erime.
reviewing court reve
which the sentence

mand for sentencing on & conviction on which
osed. Such process has S HA. T35 LCS 5/2-1208.
been approved in People v. Dizon, 91 mzad
346, 63 Tll.Dec. 442, 438 N.E2d 180 (1982)
and People . Frantz, 150 L.App.3d 206, 300,
103 Til.Dec. 649 501 N.E2d 066 (1986) (Tt
the reviewing court acts to affirm the incom-
plete judgment of conviction, the reviewing
court then must remand the causé for impo-

no sentence was imy

gition of sentence”).

283 MLApp.3d 126
669 N.E.2d 645

v

No. 1-95-0447.
Appellate Court of llinois,
First District, Fifth Division.
Aug. 9, 1996,

r, N0

rees a conviction on

Fernando LAJ ATO, Plaintiff-Appellant,

AT & T, INC,, Defendam—.\ppellee. and
Third Party Plaintiff (Quinn Delivery
Service, Inc., Third Party Defendant).

Independent contractor who was injured
when loading telephone company’'s battery

Posttrial motion must be filed within 30
days of final judgment or trial court will lose
jurisdiction t0 modify or vacate final order
which it entered after lapse of 30 days.

2. Motions &=39

Motion to reconsider is posttrial motion,
and therefore falls within purview of post-
judgment motions which must be filed within
30 days after challenged judgment 15 en-
tered. S.H.A. T35 [LCS 52-1208. '

3. Appeal and Error &34

Only if posttrial motion is timely filed
will it extend time for filing notice of appeal
Sup.Ct.Rules, Rule 308(a)1).

4. Judgment =186
Motion to reconsider filed within 30 days

of entry of summary judgment was timely,
although no certificate of gervice was filed
until well after 30 days of entry of summary
judgment. SH.A T3 ILCS 5/2-1208; Sups

Ct.Rules, Rule 104.

5. Appeal and Error ¢=893(1), 1073(1)

Although trial court did not ente
motion for reconsideration of summary jud
ment in eIToneous belief that it did not
jurisdiction to hear motion, appellate COUSS
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it negligence Bd not need to remand to allow trial court to
any. The G psider merit of motion, as grant of sum-
!‘nr.mv J. Bosos, v judgment required de novo review by
wnl. for teleg pellate court to determine question of law.
waled. The
|d that: (1)
eration was
wad not volun
wrly maintam
transport; (3)
liable as g
4 did not abuse
itractor’s motiem M

b Negligence 36

Independent contractor could not base
rsonal injury action against defendant on
ry of premises liability, where he was
jured in bed of his truck and not due to any
ndition of defendant’s premises.

Appeal and Error &893(1)
Appellate review of order granting sum-
7 judgment is de novo.

Judgment &=185(2)

Negligence &=1

To withstand motion for summary judg-
t in action based in negligence, plaintiff
ust allege facts sufficient to show that de-
ndant owed him a duty, that defendant
ached that duty, and that his injury proxi-
tely resulted from that breach.

Negligence &20

Telephone company did not voluntarily
dertake duty to properly maintain and se-
e its battery hoist for transport, where
dependent contractor, who was injured by
when loading it for transport as result
loosening of strap securing motor, had
discretion in preparing and moving
and there was no evidence that tele-
shone company had strapped motor, that
pping was undertaken as protection for
ptractor, or that contractor relied upon
ety of strapping. Restatement (Second)
o Torts § 323.

1)

it be filed withsm
- trial court will
- vacate final
lapge of 30
3.

* is posttrial
in purview of
must be filed
Wi judgment =
52-1208.

344
tion is timely

ing notice of
N1)

Negligence &136(14)

Whether a duty has been voluntarily

dertaken is question of law to be deter-
& ined by court. Restatement (Second) of

of service was v

f S orts § 323.

of entry of suns

LCS 5/2-1203; ]

- filed within 30
dgment was ©

Bailment &35

Telephone company was not liable as
atuitous bailor for injuries sustained by
dependent contractor when strap securing
ptor on battery hoist loosened when con-
or was loading hoist for transport,
here contractor presented no evidence oth-
than inadmissible hearsay rumors to show

893(1), 1073(1)

4 did not ents
n of summary J
" that it did not
tion, appellate ¢
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either defect in hoist or that telephone com-

pany knew or should have known of any
dangerous propensities in hoist.

12. Appeal and Error 169

Contentions not raised in trial court are
waived on appeal, even in summary judg-
ment case.

13. Bailment =9, 21

Gratuitous bailor may be liable for phys-
ical harm caused by use of chattel when he
knows or has reason to know that chattel is
or is likely to be dangerous when put to use
for which it was supplied, has no reason to
believe that those for whose use chattel is
supplied will realize its dangerous condition,
and fails to exercise reasonable care to in-
form user of its dangerous condition or of
facts which make it likely to be dangerous.

14. Judgment &185(1)

Unsubstantiated hearsay statements
cannot be considered in ruling on motion for
summary judgment.

15. Pleading ¢=236(6)

Trial court did not abuse its discretion
by denying motion of independent contractor,
who was injured when loading telephone
company’s battery hoist for transport, to
amend his complaint to allege more specifi-
cally facts that there was voluntary under-
taking by telephone company, after trial
court granted summary judgment for tele-
phone company, where issue was not that
complaint was deficient in its framing of is-
sues but that evidence presented in support
of voluntary undertaking theory failed to es
tablish genuine issue of material fact, and
amendment would be prejudicial to telephone
company in that amendment was sought on
eve of trial and five years after inception of
lawsuit, with no explanation as to why con-
tractor never before attempted to develop
facts necessary to withstand telephone com-
pany’s summary judgment motion.

Beerman, Swerdlove, Woloshin, Barezky,
Becker, Genin & London, Harvey L. Walner
& Associates, Chicago (Alvin R. Becker, Har-
vey L. Walner, Christopher A. White, of
counsel), for Appellant.
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William F. DeYoung, Loretto M. Kennedy,
Carole C. Tubbesing Burke, Weaver & Prell,
Chicago, for American Telephone & Tele-

graph.

Justice GORDON delivered the opinion of
the Court:

This iz an action for damages brought by
the plaintiff, Fernando Lajato, arising from
injuries he incurred while working as an
independent contractor for third-party de-
fendant Quinn Delivery Service, Inc. (Quinn)
to move a battery hoist owned by defendant
AT & T. AT & T filed a contingent third-
party complaint against Quinn, not at issue
in this appeal, seeking indemnification pursu-
ant to the delivery service contract between
Quinn and AT & T, in the event plaintiff
recovered a judgment in his tort action
against AT & T. AT & T subsequently filed
a motion for summary judgment against
plaintiff which the trial court granted. In
that order, the court also denied plaintiff's
oral motion requesting leave to amend his
complaint. Subsequently, plaintiff filed a
motion to reconsider, which the court ulti-
mately struck by reason of its alleged lack of
jurisdiction to hear it. Plaintiff appeals from
the orders granting summary judgment to
AT & T, denying his motion to amend his
complaint, and refusing to hear his motion to
reconsider, AT & T has moved to dismiss
this appeal for lack of appellate jurisdiction.

In November 1989, plaintiff filed a com-
plaint against AT & T, wherein he alleged
that on July 1, 1988, he was on the premises
of AT & T on behalf of Quinn in order to
move an AT & T battery hoist. The com-
plaint further alleged that while performing
that task, the hoist fell upon him, causing
him injuries for which he sought damages.
The complaint averred that AT & T was
negligent in its failure to maintain, inspect,
and repair the battery hoist, and for AT &
s failure to warn plaintiff of the propensity
of the hoist to fall. In April 1990, AT & T
filed its answer, specifically denying each
basis for recovery alleged in plaintiff's com-
plaint. The matter was scheduled for trial in
June 1995.

On April 25, 1994, AT & T filed a motion
for summary judgment, alleging that, based
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669 N.E.2d 64 N.E2d 648

upon the undisputed facts, it was clear that aff approac
owed no duty of care to plaintiff with resps = motor a
to his injuries. In support of its motion, mpped and s
& T submitted excerpts of the depositi also testified
testimony of plaintiff and a copy of the deli serap to ens:
ery services contract between AT & T was firmly :
Quinn. In his deposition, plaintiff testif with the

that on the date of the accident, July 1, 198 before att
he was making pick-ups and deliveries e then wi
telephone equipment at various AT & T log B truck and
tions as an independent contractor for which
He stated that he had received instructs = order to
from Quinn via radio to go to an AT & rasing tl

'

vel up
g into the

mto the

property in Rolling Meadows, Illinois,

scene of the accident, to pick up a bath
hoist and to transport it to another AT
location in Rockford, Illincis. Approxi
99% of plaintiff's delivery work for
involved pick-ups and deliveries of AT
equipment. The plaintiff stated that AT
did not direct him in his moving work,
rather, allowed him to use his own exy
to determine how each move would be elv the
complished. a;,mg

Plaintiff further testified that the bat e that
hoist, which weighs approximately %o the ac
pounds, was used to lift batteries weig t=o mon
approximately 300 pounds up onto she fieom an A
Plaintiff described the hoist as being red Bborers 3
gular in shape, on wheels, and consisting plmintifTs
Jarge, black metal frame with a motor - e
hoist accessories suspended from the gely s
middle of the frame. The hanging motor B
accessories could be pulled to one side of

mmeaft furthe
R into the
amd hoist
Bevond his
and the a
g of th

n o

X & T sul

hoist frame and secured thereto with a ng
strap and a chain, both of which were ¥ contract
attached to the hoist, in order to stabiline! Judgm

hoist during transport and when not in u throt
perform its battery-lifting function. It periorn
plaintiff's customary practice to inspect AT &
hoist to ensure that the motor and sce

ries were firmly secured with the strap

the chain prior to moving the hoist. F tel
had moved this particular hoist on at (the *
10-15 different occasions. seras
Plaintiff's deposition further revealed & order
when he reached the AT & T Rolling % March
ows location, an AT & T employee di fur
him to the hoist, and that after that
conversation, plaintiff had no further d Bave t
sions with anyone, AT & T employe y and ©
otherwize, until after the accident. Rist

EXHIBIT DH
Page 3 of 27





669 N.E24 ® N.E.2d 648

= it was clear o
laintiff with
rt of its motiosy
of the dep
a copy of the
ween AT & T
1, plaintiff vess
vident, July 1, =
v and deliveriasy
arious ATET
ntractor for §
sceived ins
go to an AT
wlows, [llinoss
pick up a ‘
to another A¥Y

LAJATO v. AT & T, INC. 505

Clte as 218 1lLDec. 502, 669 N.E.2d 643 (IllApp. 1 Dist. 1996)
intiff approached the hoist, he observed
its motor and accessories were already
p and secured to the hoist’s frame,
also testified that he personally examined
it‘zpﬁt:nel;hl:! t.halt ::e &::n::)ri:ﬂme & T had voluntarily assumed and breached a
¢ with the nylon strap and the motor
before attempting to move the hoist.
Gintiff then wheeled the hoist to the back
this truck and onto his truck’s hydraulic lift
form, which he had lowered to ground-
dl in order to lift the hoist into his truck.
Rer raising the lift and the hoist from
pund-level up to the truck’s bed, plaintiff
bed into the truck bed and began to pull
; hoist into the bed.

agents or servants, until it is delivered to
and accepted by [AT & T]* * *."

In his response to AT & T's motion for
summary judgment, plaintiff argued that AT

duty to him to keep its premises safe and to
maintain the hoist such that it would not do
harm to those moving it. In support of his
position, plaintiff attached additional excerpts
from his own deposition, pointing to his testi-
mony that the AT & T hoist’s motor and
accessories were already secured to the
frame of the hoist by the nylon strap and the
motor chain when he arrived at the site to
move the hoist. He also referred to his
testimony that there was no motor lock se-

O Appe Plaintiff further testified that while puling  oyring the motor to the frame, and that the

v work for §
liveries of AX
stated that A8
moving wn"
e his own &

move would

ad that the
approximatels
batteries
is up onte

ist as beimg

with a
ded from Sl

hanging = £ er.

addition to plaintiff's deposition testimo-

e hoist into the truck, the strap around the  1ot0r and accessories would not have swung
or and hoist accessories loosened for réd-  foo after the strap loosened if there had
beyond his knowledge, permitting the  p..p such a motor lock.
and the accessories to swing free and
_;'eighl of the hoist to shift towards him.
ediately thereafter, the hoist fell onto
iff, causing him various injuries. Plain-
stated that there were no known wit-
to the accident.
two months after the accident, he
d from an AT & T installer that certain
’ laborers at AT & T had told him that
_and consiss pr plaintiffs accident, they would not use
< 8% hoist because it was unsafe, and that AT
ltimately shipped the hoist back to the

In a hearing on July 27, 1994, the trial
court granted AT & T's motion for summary
judgment with prejudice. Later at that
same hearing, the trial court heard plaintiff's
oral request for leave to amend his complaint
pursuant to section 2-1005(g) of the Illinois
Code of Civil Procedure (735 ILCS 52~
1005(z) (West 1994)), where plaintiff argued
that he should be allowed to amend his com-
plaint to show that AT & T voluntarily un-
dertook to secure the hoist and did so negli-
gently. The court denied plaintiff's motion
to amend, stating as its reason that “ilt’s

He also stated that

d 10 one Sl B0 adae ¥
hereto wik & T submitted the Quinn-AT & T AN A0S

of winch : contract in support of its motion for On August 25, 1994, within 30 days of the
wrder o G - judgment. That contract reveals July 27 order granting summary judgment

d when oot B
g functom, =
e U -
motor xad

with the
the host

to

wther

»
'

emreTVee
bt after
@ o fovthew
& 7T

e

pents

peive, pick up, load, transport, unload,
md deliver telephone equipment and other
 hosst am erial (the “Material”), and perform the
wr services provided for in this agree-

as ordered by [AT & T] from April 1, vice for that motion until November 17, 1994.
§887 to March 31, 1989.”

eontract further provided that Quinn or ing to plaintiff's motion to reconsider, argu-

Quinn, through its own independent con- and denying leave to amend, plaintiff filed a

performed moving services for de-
AT & T. The contract required mnot serve AT & T with that motion until

motion to reconsider. However, plaintiff did

September 18, 1994, at which time he trans-
mitted that motion to AT & T via facsimile at
AT & T's request. No notice of motion was
served upon AT & T until November 9, 1934,
and plaintiff did not file a certificate of ser-

AT & T subsequently filed a motion object-

ing that the trial court had no jurisdiction to

ball have the sole and exclusive care, hear it based on plaintiff’s failure to file a
dy and control of the Material from proof of service within 30 days of the July 27
the time it is tendered to [Quinn], [Quinn’s] order. On January 13, 1995, the trial court
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sustained AT & T's objection, finding that it
had no jurisdiction to hear plaintiff's motion
to reconsider, and therefore did not address
the merits of that motion. On January 25,
1995, within 30 days of the trial court’s Janu-
ary 13 order, plaintiff filed his notice of ap-
peal, both from that order and from the July
27, 19 order granting summary judgment
and denying plaintiff leave to amend.

Plaintiff contends on appeal that the trial
court erred in granting summary judgment
because by improperly securing the battery
hoist for transport, AT & T negligently per-
formed a voluntary undertaking, and because
as a gratuitous bailor, AT & T knew the hoist
was dangerous yet failed to inform plaintiff
of its dangerous condition. Plaintiff also con-
tends that the trial court abused its discre-
tion in denying him leave to amend his com-
plaint after the grant of summary judgment.

I. JURISDICTION:

Before reaching plaintiff’s contentions on
appeal, we must first address defendant’s
motion to dismiss this appeal for want of
appellate jurisdiction. Bell Federal Savings
& Loan Ass'm v. Bank of Ravenswood, 203
Il App.3d 219, 148 IllDec. 559, 560 N.E.2d
1156 (1990). In its motion to dismiss, AT &
T contends that plaintiffs failure to file a
proof of service with its August 25, 1994
motion to reconsider prevents this court from
reviewing either of the trial court’s July 27 or
January 13 orders. Defendant argues, some-
what obliquely, that plaintiff's motion to re-
consider should not be considered as being
timely filed, because it was not accompanied
by & proof of service, and as a result, the trial
court was correct in stating that it had no
jurisdiction to consider it. Consequently, de-
fendant would urge that the motion to recon-
sider did not have the effect of extending the
time for filing plaintiffs notice of appeal be-
yond the initial 30 day period following entry
of the summary judgment order. See Illinois
Supreme Court Rule 303(aX1) (155 Imad R.
303(a)(1)) (discussed more fully below). We
disagree.

[1-3] Under Supreme Court Rule
3083(a)(1), a notice of appeal must be filed
within 30 days after the entry of the final
judgment from which the appeal is taken, or,
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if a timely post-trial motion directed at the Jrisdictional
judgment s filed, within 30 days after cowy mEronsider r,
of the order disposing of the last pending gimely filed. t}

e, filed more
entry of the summs
8 untimely purss
Eave this court =
| Son

post-trial motion. (134 Ill.2d R. 308(aX1)-
Under section 2-1203 of the Illinois Code of
Civil Procedure, 8 post-trial motion must be
filed within 30 days of a final judgment. T35 &
ILCS 5/2-1203 (West 1994). Otherwise, the |
trial court will lose jurisdiction to modify or
vacate the final order which it entered after
the lapse of 30 days. Archer Daniels Mid-
land Co. v. Barth, 103 111.2d 536, 83 Tll.Dec
332, 470 N.E2d 200 (1984); In Matter of
Application of County Treasurer, 208 IIL
App.3d 561, 153 TlLDec. 528, 567 N.E.2d 486
(1990). A motion to reconsider is a post-trial
motion (Elmhurst Auto Parts v. Fencl-Twfo
Chevrolet, 235 T.App.3d 88, 175 Ill.Dec. 77K,
600 N.E2d 1229 (1992)), and therefore “falls
within the purview of post-judgment motions
which must be filed within 30 days after the
challenged judgment is entered.” Sho-Deen,
Ine. v. Michel, 263 1lLApp.3d 288, 290, 200
M.Dec. 729, 732, 635 N.E2d 1068, 1071
(1994). Only if a post-trial motion is timely
filed pursuant to section 2-1208 will it extend
the time for filing the notice of appeal under
Rule 308(a). In Matter of Application of

County Treasurer.

The rule is cles
eertificate of servies
of 2 motion to reca
§ Been specifically pr
greme Court Rule 1
wisch provides at pa

“b) Filing of Psp

Pleadings subseq

wnitten motions, &
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eopies have been s

kave appeared * *

id) Failure to del
required by this n
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party may obtain
and the court sh:
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{d) (Emphasis adde

Thus, under Rule
@eliver or serve copi
¢ Jrisdiction of the eo
applied to post-trial
mage of Collins, 154
Bec. 109, 506 N.EZ
Bollath v. Chicago 1
W|MApp.3d 353, 321 N
Swld that the failure
mee with a post-trial
aiate the motion or rer

Defendant contends
addresses the failure
of the motion but doe
fawe to file a certificats
iemtion is devoid of
fsilure to serve will
ewrtificate, unless the
Jare himself. Thus, if
serve notice does no

(4] Thus, the question as to whether the -
appellant’s notice of appeal was filed beyond
the 30 day period allowed under Rule 303(a), ®
thereby depriving this court of its jurisdie-
tion, depends upon whether the failure to file
a certificate of service vitiated the filing of
the plaintiffs motion to reconsider. If we
determine that the filing of plaintiff's motion
to reconsider on August 25 within 30 days
after the July 27 summary judgment order
was timely, notwithstanding the failure to file
an accompanying certificate of service within
that 30-day period, then plaintiff's notice of
appeal from both the July 27 and the Janu=
ary 13 orders was timely. This would follow
under Rule 303(a), since the notice of appeal
was filed on January 25, within 30 days after
the trial court’s disposition on January 13 of
plaintiff's motion to reconsider. On the oth-
er hand, if the trial court was correct in its
determination that under section 2-1203, the
timely filing of a certificate of service is
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sdictional, without which the motion to
pnsider cannot be deemed to have been
ly filed, then the notice of appeal in this
e, filed more than three months after the
of the summary judgment order, would
untimely pursuant to Rule 303(a) and
this court without appellate jurisdic-

The rule is clear that the absence of a
lificate of service will not vitiate the filing
a motion to reconsider. This matter has
en specifically preempted by Illinois Su-
eme Court Rule 104 (134 I11.2d Rule 104),
ich provides at parts (b) and (d) as follows:
b) Filing of Papers and Proof of Service.
Pleadings subsequent to the complaint,
written motions, and other papers required
to be filed shall be filed with the clerk with
a certificate of counsel or other proof that
copies have been served on all parties who
_have appeared * * *.

- - . . - -

(d) Failure to deliver or serve copies as
required by this rule does not in any way
* tmpair the jurisdiction of the court over
the person of any party, but the aggrieved
party may obtain a copy from the clerk
* and the court shall order the offending
party to reimburse the aggrieved party for
" the expense thereof.” 134 I11.2d R. 104(b),
{d) (Emphasis added).
b Thus, under Rule 104(d), the failure to
liver or serve copies does not impair the
isdiction of the court. This rule has been
itiated the filing plied to post-trial motions in In re Mar-
reconsider, W - ge of Collins, 154 TlLApp.3d 655, 107 IL.
of plaintiff's m . 109, 506 NE2d 1000 (1987) and in
25 within 30 h v. Chicago Title and Trust Co., 24
rv judgment o pp3d 353, 321 N.E.2d 344 (1974), which
g the failure to @8 pld that the failure to include proof of ser-
te of service e with a post-trial motion will not invali-
plaintiff's noties ¢ the motion or render it untimely.
7 27 and the Defendant contends that Rule 104(d) only
This would fe ddresses the failure to actually serve copies
he notice of ap the motion but does not address the fail-
ithin 30 days to file a certificate of service. This con-
' on January 18 ention is devoid of any rationale since a
sider, On the ¢ failure to serve will preclude the filing of a
Was correct in @ eertificate, unless the movant seeks to per-
section 2-1203, g jure himself. Thus, if the failure to actually
ate of serviee i serve notice does not impair jurisdietion,

1 a8 to whether
al was filed
| under Rule
urt of its Ju
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>
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then a fortiori, the failure to serve a certifi-
cate of service will not impair the validity or

timeliness of the motion. See In re Mar
riage of Collins.

Defendant’s reliance on Viahakis v. Par-
ker, 3 IlLApp.3d 126, 278 N.E.2d 523 (1971)
(abstract of op.) and Ingrassia v. Ingrassia,
156 IlLApp.3d 483, 109 Ill.Dec. 68, 509
N.E2d 729 (1987) is misplaced. Although
Viahakis reached a contrary result, it is clear
that that opinion did not purport to in any
way consider or confront the impact of Rule
104(d) in its determination. That opinion has
therefore been distinguished and rejected on
that basis in Kollath v. Chicago Tille and
Trust Co, 24 IllApp3d at 357-58, 321
N.E.2d at 348 (“Rule 104(d) renders a failure
to comply with Rule 104(b) * * * non-juris-
dictional * * * [and] the only cases decided
since enactment of rule 104(d) which reached
a contrary result [, including Viahakis v
Parker,] did not consider that provision at
all”). Likewise, the opinion in Ingrassia
does not purport to consider rule 104(d) in its
determination. Moreover, Ingrassia does
not purport to deal with the validity or time-
liness of the filing of a post-trial motion, but,
rather, with the sufficiency of the notice of
that motion when given to the opposing party
only a few hours before the hearing on the
motion. Hence, Ingrassia is not in point,
gince here there is no question that defen-
dant had actual knowledge of the pendency
of plaintiffs motion to reconsider well in
advance of the scheduled hearing date on
that motion.

Consequently, plaintiffs August 25 motion
to reconsider, and therefore his January 25
notice of appeal, were seasonably filed, not-
withstanding that no certificate of service
was filed until long after 30 days had passed
since summary judgment was entered on
July 27. Since the August 25 motion was
timely, the notice of appeal filed on January
25 complied with Rule 303(a) since it was
filed within 30 days after the trial court
disposed of the motion to reconsider, albeit
on jurisdictional grounds, on January 13.
Accordingly, our jurisdiction to review both
the July 27 and January 13 orders of the trial
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[5] Defendant next would urge that if we
determine that the January 13 order is re-
viewable, we should confine our review solely
to the correctness of the trial court’s denial
of its jurisdietion over the motion to recon-
sider. Defendant contends that if we find
that the trial court’s jurisdictional determina-
tion was erroneous, we should remand the
matter to the trial court to allow the trial
court to first consider the merit of that mo-
tion. We disagree for the same reasons as
articulated in Myers v. Health Specialists,
S.C, 225 Tl.App.3d 68, 167 Ill.Dec. 225, 587
N.E2d 494 (1992). There, the court stated
as follows:

“Defendant initially urges us, without cita-

tion to authority, to remand this matter to

the circuit court because that court did not
address the merits of plaintiffs motion.

This argument betrays a misperception of

the nature both of the question presented

and of our review. As noted above, we
consider summary judgment orders de
novo: we, like the cireuit court, must de-
cide only whether the parties’ pleadings
and other submissions present an issue of
triable fact and if not, whether plaintiff is
entitled to judgment as a matter of law.

This is a question of law, not of fact.”

Myers v. Health Specialists, S.C., 225 IlL

App.3d 68, 76, 167 Ill.Dec. 225, 231, 587

N.E.2d 494, 500 (1992).

Here, too, the grant of summary judgment is
subject to de novo review, requiring our de
novo determination whether the submissions
of the parties presented triable issues of fact
and if not whether defendant was entitled to
a judgment as a matter of law. Thus, here,
as in Myers, we may consider this appeal on
its merits without the necessity of a remand.

Il. MERITS:

[6] As noted earlier, plaintiff contends on
appeal that the trial court erred in granting
summary judgment because the facts are

1. As previously noted, at the trial level, plaintiff
urged liability both on the basis of premises
liability and the law governing voluntary under
takings. Plaintiff has conceded on appeal that
he cannot basc his action against AT & T upon a
theory of premises liability as a matter of law,
due to the holding in Pagano v. Occidental Chem-
ical Corp., 257 1L App.3d 905, 913, 196 1ll.Dec
24, 30, 629 N.E.2d 569, 575 (1994), insofar as he
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sufficient to create an inference that AT & T R % ‘l'b‘
\'h]ﬂh?.ﬁ?ﬂ']'\' assumaed a r‘lﬂ_\' to pmpnrly e »—- pr—
cure the battery hoist for transport, a duty P e g
which was breached as a result of AT & T’s et the dedem

negligence. Additionally, plaintiff contends,
for the first time on appeal, that there was fagn
error in granting summary judgment be- = InBenaces
cause the facts are sufficient to create an SN 66 17 ]
inference that as a gratuitous bailor, AT & T T Zirmbao
knew the hoist was dangerous yet failed to - WDee 255, 555
mfng"plamufT of xu.s dange.rouzf condmon.r L L8] With
F’l;mu ta]m mntendhl that [:.:; l-f s;fmmaz Sme coooerning
judgment was properly entered in favor LB perported v
AT & T under the issues framed by the =

St x z RS of the Res
existing complaint, the trial court abused its . geweides a5 follon

e

discretion in denying him leave to amend his *"Ome who unc
complaint pursuant to section 2-1005(g) of esmsideration.
the Illinois Code of Civil Procedure (735 S which he &
ILCS 5/2-1005(g) (West 1994)).! fr the protect
[7,8] We first address plaintiffs conten- 4 bpb\s;a:uh?
tion that Fhe trial court erred in entering i Toa
summary judgment pursuant to the issues amdertaking, if
framed by the existing complaint. Summary A A
judgment is proper when the pleadings, de SO'his failure
positions and affidavits on file, construed i Ereases the
the light most favorable to the nonmovin ®) the harm
party, establish that there is no genuine issu :‘h*;: s reli
estatemer

of material fact and that the moving party s
entitled to a judgment as a matter of law.
See generally 735 ILCS §2-1006 (We
1994); First State Insurance Co. v. Mont-
gomery Ward & Co., 267 TILApp.3d 851, 204
Ill.Dec. 814, 642 N.E.2d 715 (1994); Torres &
City of Chicago, 261 TILApp.3d 499, 197 TR
Dec. 985, 632 N.E.2d 54 (1994); Giannoble =
P & M Healing & Air Conditioning, Ine,
233 TLApp3d 1051, 175 IlLDec. 169, 58
N.E.2d 1183 (1992). Appellate review of
order granting summary judgment is
novo. E.g., Hesselink v. R.L. Perlow Corpy
265 ILApp.3d 473, 202 IllDec. 36, 63%
N.E.2d 575 (1994); La Salle National Bask
v. Skidmore, Owings & Mernill, 262 IK
App.3d 899, 200 Ill.Dec. 225, 635 N.E.2d 568

incurred his injuries in the bed of his truck,
not due to any condition of AT & T's premi
Sec also Jackson v. Hilion Hotels Corp., ]
ILApp.3d 457, 214 1ll.Dec. 31, 660 N.E.2d 228
(1995) (in action based on premises liability,
duty to plaintiff existed where plaintiff failed
show that his injuries were caused by any con
tion of the premises).

at 135 (196F
See generally, ()
Services, 52 1.2
NE 24 472 (1980
Corp.. 277 Tl App
BE 24 222 (1995)
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rthat AT& T

properly se-
isport, a duty
tof AT & T's
itiff contends,
nat there was

(1994). To withstand a motion for summary
Judgment in an action based in negligence, a
plaintiff must allege facts sufficient to show
that the defendant owed him a duty, that
defendant breached that duty, and that his
injury proximately resulted from that breach.

judgment be- See DiBenedetto v. Flora Township, 153
PR l.2d 66, 178 IlLDec. 777, 605 N.E.2d 571
ailor, AT& T (1992); Ziemba v. Mierzwa, 142 11124 42, 153

IlL.Dec. 259, 566 N.E.2d 1365 (1991).

(9,10] With respect to plaintiffs conten-
tion concerning AT & T's duty arising from
its purported voluntary undertaking, section
323 of the Restatement (Second) of Torts
provides as follows:

“One who undertakes, gratuitously or for
consideration, to render services to anoth-
er which he should recognize as necessary
for the protection of the other’s person or
things, is subject to liability to the other
for physical harm resulting from his failure
to exercise reasonable care to perform his
undertaking, if

yet failed to
ous condition.
n if summary
«d in favor of
amed by the
urt abused ns
to amend his
2-1005(g) of

rocedure (735
1

ntiff's contem-
d in entering
to the 1ssuss

DA U (a) his failure to exercise such care in-
plmdmgs‘;d&} creases the risk of such harm, or
"):“:T::“‘- (b) the harm is suffered because of the
REYREE other’s reliance upon the undertaking.”
mm:m’ ”-. Restatement (Second) of Torts § 323,
e at 135 (1965).
21005 'w‘ See generally, Cross v. Wells Fargo Alarm
Pagale Services, 82 1112 313, 45 IllDec. 121, 412

t N.E.2d 472 (1980); Jackson v. Hilton Hotels
Corp, 277 I App.3d 457, 214 Ill.Dec. 31, 660
N.E.2d 222 (1995). Whether a duty has been
oluntarily undertaken is a question of law to
determined by the court. Gouge v Cen-
tral Illinois Public Service Co., 144 1124
B835, 163 Ill.Dec. 842, 582 N.E.2d 108 (1991);
son v. Hilton Hotels Corp.

In the instant case, plaintiff has failed to

pp.3d 851, 3
¥); Torreess
d 499, 197
+ (Giannobie w
itioming.
Dec. 168
» review of
lgment = §
Perlow G

Dec. 36 e facts sufficient to establish in the first
Jational ance that defendant voluntarily assumed
rrill 252 undertook any duty to properly maintain
35 N.E2d secure the battery hoist for transport.

i irst, it is undisputed that AT & T had
x Dis recy ither control nor influence over the man-
"; “(}ﬂ er in which plaintiff, an independent con-
660 N.E tor retained by Quinn (who was also an
ises liab dependent contractor), readied or moved

slainuff

»d by any @

hoist, and that plaintiff had total disere-
bn in preparing and moving the hoist.
oreover, plaintiff did not submit any evi-

dence that AT & T strapped the motor to the
hoist, nor any evidence regarding whether
the strapping was undertaken as protection
for the plaintiff. Lastly, and more over-
ridingly, even if we were to presume that the
strapping was effected by AT & T, there is
no evidence whatsoever submitted by plain-
tiff that he relied upon the safety of that
strapping. In fact, the record is clear that
plaintiff himself checked the strapping of the
motor to ensure it was fastened securely
prior to moving the hoist, as was his custom-
ary practice when moving that particular
hoist.

(11-13] Plaintiff urges that even if there
is no basis for liability under a theory of
voluntary undertaking, there is & basis estab-
lished for liability under a theory of gratu-
itous bailment. In that regard, he contends
that there is a genuine issue of material fact
that AT & T, as a gratuitous bailor of the
hoist, breached a duty to plaintiff to provide
a safe hoist or to warn plaintiff of its dan-
gers. We first note that contentions not
raised in the trial court are waived on appeal,
even in a summary judgment case. Witek v.
Leisure Technology Midwest, Inc, 39 Tl
App.3d 637, 640, 350 N.E2d 242, 245 (1976)
(“This rule of waiver applies even in a sum-
mary judgment case”); Wilson v. Gorski’s
Food Fair, 196 TlLApp.3d 612, 143 Ill.Dec.
477, 5564 N.E.2d 412 (1990). However, even
if the argument were preserved, we note that
there was no evidence presented that AT &
T breached a duty to plaintiff as a gratuitous
bailor of the hoist.

“[A] gratuitous bailor may be lisble for
physical harm caused by the use of his
chattel when he knows or has reason to
know that the chattel is or is likely to be
dangerous when put to the use for which it
is supplied; has no reason to believe that
those for whose use the chattel is supplied
will realize its dangerous condition; and
fails to exercise reasonable care to inform
the user of its dangerous condition or of
the facts which make it likely to be danger-
ous.”  Pagano v Occidental Chemical
Corp., 257 TLApp.3d 906, 913, 196 Il.Dec.
24, 30, 629 N.E_2d 569, 575 (1994).
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[14) Plaintiff has not produced evidence
as to any specific defect either in the design
or manufacture of the hoist itself which
would indicate that AT & T had actual or
constructive knowledge that the hoist was
unsafe when it was handed over to plaintiff,
Plaintiff himself did not testify as to the
condition of the hoist except to say that the
strap loosened. The only other evidence that
plaintiff has presented consists of unsubstan-
tiated hearsay statements. In that regard,
plaintiff testified in his deposition to a con-
versation which took place after the accident
with an AT & T installer who told plaintiff
that certain other fellow employees had stat-
od that after plaintiff's accident they refused
to use the hoist because it was unsafe, and
that AT & T ultimately returned the hoist to
its manufacturer. However, plaintiff was un-
able to identify those other AT & T employ-
ees, and he did not provide any further detail
regarding the specific contents of their state-
ments. Such unsubstantiated hearsay state-
ments cannot be considered in a ruling on a
motion for summary judgment. See Certi-
fied Mechanical Contractors, Inc. v. Wight &
Co., Ine., 162 IILApp.3d 391, 113 Ill.Dec. 888,
515 N.E.2d 1047 (1987) (in deciding & motion
for summary judgment, court should ignore
personal conclusions, opinions and self-serv-
ing statements and consider only facts admis-
sible in evidence under the rules of evidence);
Seefeldt v. Millikin National Bank of Deca-
twr, 154 TILApp.3d 715, 107 IlLDec. 161, 506
N.E2d 1052 (1987) (although a complaint
may purport to raise an issue of material
fact, summary judgment is appropriate if
such issue is not further supported by evi-
dentiary facts, and in determining the genu-
ineness of a fact, a court should ignore per-
sonal conclusions and opinions and consider
only admissible facts).

Plaintiff’s reliance on Pagano is not well
taken. There, the court on appeal did find
an issue of fact as to whether a defective
dolly supplied by the defendant to help move
certain barrel drums of ink rendered the
defendant liable under a theory of gratuitous
bailment. However, in that case, plaintiff
gave direct testimony as to specific, observa-
ble defects in the dolly which, if believed,
would establish that the dolly was defective.

Here, aside from the inadmissible hearsay
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(15]) Plaintiff next contends that the U
court erred in its refusal in its July 27 orders
to allow him leave to amend his complaint
more specifically allege facts that there was :
voluntary undertaking and that it was imp
mented negligently. We disagree.

Section 2-1005(g) of the Illinois Code
Civil Procedure (735 ILCS 52-1005(g) (We
1994)) provides as follows:

“(g) Amendment of pleading. Before

after the entry of a summary judgme

the court shall permit pleadings to

amended upon just and reasonable tern
The allowance of an amendment to the ple
ings is in the trial court's discretion,
reversible error can only be found if there
a manifest abuse of discretion. 0
Academy v. S & S Roof Maintenance,
146 T1L.2d 263, 166 Tll.Dec. 882, 586 N.E
1211 (1992). See also Misselhorn v. Do
257 ILApp3d 983, 195 Il.Dec. 881,
NE2d 189 (19%); Eyman v McDono
District Hospital, 245 11LApp.3d 394, 154
Dec. 502, 613 N.E.2d 819 (1993).

As noted, on July 27, immediately after
trial court entered summary judge
against him, plaintiff made an oral motion
amend his complaint, as follows:

“MR. JOHNSON [Plaintif’s attorneyk ¥

set it out to specifics that they unde

the duty to secure the hoist and they »
gently performed that duty and as &

Plaintiff was injured based upon the

son v. Pippen, Phillips [sic] case, that missions  would
undertakes a duty to do something, th could allege
do so negligently, and someone is inj over, by the
they are absolutely liable. int were am
3 N 3 I " - a voluntary
the plaintiff, th

If the fact that the Court feels that mt would be su
premises liability count cannot stand s already submi
not mean then that a negligent volunt: s for summa
[sic] undertaking is not proper in v. Bucher
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We first note that plaintiff never made the
Boposed amended complaint a part of the
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are the trial judge which, without any
ers of new evidence, essentially duplicates
voluntary undertaking theory which has
pady been argued and rejected. Plaintiff’s
ure to include the proposed amendment
g supporting facts therefor in the record
be found to constitute a waiver in this
art of his right to have the denial of his
auest for leave to amend reviewed. See
delson v. Ben A. Borenstein & Co., 240
pp3d 605, 181 TlDec. 114, 608 N.E2d
BT (1992) (plaintiffs failure to tender
mended complaint or to include it in the
pellate record diminished the appellate
s ability to determine whether the pro-
od amendment would provide a viable
; against defendant, and constituted
or of right to a review of the denial of his
nest for leave to amend). See also Ignar-
E v Norbut, 271 1L App.3d 522, 207 Ill.Dec.
648 N.E2d 285 (1995) (no abuse of
eretion in denying motion for leave to
pnd complaint where movant orally moved
amend yet failed to submit proposed
endment to trial court).
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as revealed in the summary judgment
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sh could allege a valid cause of action.
sover, by the same token, even if the
slaint were amended to more specifically
» a voluntary undertaking as requested
the plaintiff, the allegations of the com
at would be superseded by the extrinsic
s already submitted which as noted would
, for summary judgment. See Werck-
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TLApp.3d 282, 188 IllDec. 332, 618 N.E2d
902 (1993) (where allegations in nonmovant’s
complaint are contravened by movant's ex-
trinsic submissions in summary judgment
proceedings, extrinsic gubmissions control);
East Side Fire Protection District v. City of
Belleville, 221 1L App.3d 654, 164 Ill.Dec. 192,
582 N.E.2d 755 (1991) (nonmovant must con-
trovert proofs offered by movant in support
of motion for summary judgment and cannot
merely rest on pleadings); Seefeldt v. Milli

kin National Bank of Decatur. The issue
here is not simply that plaintiff's complaint is
deficient in its framing of the issues, but that,
as discussed, the testimony and evidence pre-
sented in support of his negligent voluntary
undertaking theory are deficient, and fall
short of establishing & genuine issue of mate-
rial fact such that judgment should not be
entered as a matter of law on that theory of
action.

Plaintiff's reliance on Loyola Academy v. S
& S Roof Maintenance, Inc., 146 1.2d 263,
166 TL.Dec. 882, 586 N.E.2d 1211 (1992) is
not well taken. In Loyola, the court on
appeal set forth four factors to determine
whether the trial court had abused its discre-
tion in denying a section 2-1005(g) amend-
ment, including whether the proposed
amendment would cure the defective plead-
ing, whether it would cause prejudice or sur-
prise to other parties, whether it was timely,
and whether previous opportunities to amend
the pleading could be identified.

Applying these factors in order, in the
instant case the question of whether plain-
tiff's proposed amendment would cure the
defective pleading is not relevant, because a8
already discussed, AT & T succeeded in its
motion for summary judgment not because
plaintiff's complaint was improperly pleaded,
but because the evidence presentied at sum-
mary judgment shows no genuine issue of
material fact regarding the allegations in the
complaint. Werckenthein v. Bucher Petro-
chemical Co.; East Side Fire Protection Dis-
trict v. City of Belleville. Taking the second
and third Loyola factors together (whether
there would be prejudice or surprise to AT &
T and whether the proposed amendment was
timely), the record is ample to support the
trial court’s determination that the allowance
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of an amendment would in fact be prejudicial
to AT & T, insofar as the amendment was
being sought on the eve of trial, five years
after the inception of this lawsuit, with no
explanation from plaintiff as to why he never
before attempted to develop the facts which
would be necessary to withstand AT & T's
motion for summary judgment. See Mendel-
son v. Ben A. Borenstein & Co. (no abuse of
diseretion in denying leave to amend follow-
ing grant of summary judgment where pro-
posed amendment was sought beyond the
pleading stages). See also Ignarski v. Nor-
but.

The final Loyola factor is whether plaintiff
had sufficient prior opportunities to amend.
To that extent, we note that plaintiff indeed
had substantial opportunities to amend. Al-
though plaintiff complains that AT & T never
gave him notice of any deficiency in his com-
plaint which would require amendment be-
cause AT & T never filed a motion to dismiss
prior to filing its motion for summary judg-
ment, it is axiomatic that a party can amend
its pleading on its own motion. See 3 R.
Michael, Illinois Practice, ch. 26, at 446 (West
1989). The case of Evans v. United Bank of
Illinois, N.A., 226 TILApp.3d 526, 168 Ill.Dec.
533, 5%9 N.E.2d 933 (1992), upon which plain-
tiff relies, does give credence to plaintiff's
contention under the fourth Loyola factor
that the failure of AT & T to challenge his
pleadings prior to its motion for summary
judgment deprived plaintiff of any prior op-
portunity to amend. However, we note that
in Evans the court on appeal did not rely on
that factor alone in finding that the trial
court abused its diseretion in denying the
plaintiff in that case leave to amend, but
found that all of the Loyola factors sup-
ported that plaintiff's motion for leave to
amend.

In any event, even if plaintiff were correct
in his reliance upon Evans, we need not
consider its application here. As already
discussed, the issue here ig not whether the
allegations of the complaint were sufficient to
state a cause of action based upon a volun-
tary undertaking theory, but whether the
facts adduced were sufficient to create an
inference to support such allegations. See
Werckenthein v. Bucher Petrochemical Co.;
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East Side Fire Protection District v. City

Belloville. As proviously noted, the
submitted here are insufficient to raise
an inference. Hence, we find that the G
court’s denial of the motion to amend was

an abuse of discretion. See Regas v. Asse

ated Radiologists, Ltd., 230 TI.App.3d $
172 Ill.Dec. 553, 595 N.E2d 1223 (1S
(where a cause of action cannot be &
even after amendment,
should be denied).

For the foregoing reasons, the judgment¥

the Cireuit Court of Cook County is affirg
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Defendants were convicted in the Ci

Court, Cook County, John J. Moran, J.
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McNulty, P.J., held that: (1) circuit o
had adequate basis for its determination
vietim was not entitled to assert privi

EXHIBIT DH
Page 11 of 27

669 N.E.2d 6

leave to ot

#65 N.E2d 656

Chie s
against solf-inerimination;
pont ovidenss that dafar
pat of force in order %«
surse with victim to sug
gravated criminal sexus
sufficient evidence ths
confined victim to supp
pping conviction; (4) «
effective assistan
jant who drove vehi
mit occurred was crir
the assault; and (6) e
emergency room nurse
that victim identified d
who dragged her fn

error.

Affirmed.

Witnesses &297(13.1)
Trial court had adeq
oo for aggravated crir
its determination th
d to assert Fifth A
mst self-incrimination
did not conduct he
er victim's testimon
., where, in response t
5 as to why she wan
victim never expres
of being charged wit
she could not remem
ply. U.S.C.A. Const.!
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SC.A. Const.Amend. 5
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debridement and skin grafting. In Fomond, hoist for transpo
sustained

a twwaml-one-hnlLyear-old girl

third-degree burns that required at least sev-
en surgeries, including two skin grafts and  granted summary jud
even several company.

continued physical therapy

y

head, face, chest and pants to ignite.

In light of the above-cited case law, I
would reverse defendant’s convietion for hei-

nous battery.
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ears after receiving the burns. In Negrete,
a 17-month-old baby boy sustained burns
from hot water, resulting in permanent scar-
ring across 80% of his body and, due to the
burning of his genital area, possible perma-
nent damage W0 his reproductive capacity.
In Rogers, the defendant poured grain aleo-
hol on top of the female victim's head and
then threw a lit match at her, causing her

669 N.E2d 645

rt brought negligence action
against telephone company. The Circuit
Court, Cook County, Anthony J. Bosco, J.
gment for telephone
Contractor appealed. The Appel-
late Court, Gordon, J., held that: (1) contrac-
tor’s motion for reconsideration was timely;
(2) telephone company had not voluntarily
undertaken duty 0 properly maintain and
gecure battery hoist for transport; (3) tele-
phone company was not liable a8 gratuitous
bailor; and (4) trial court did not abuse its
discretion by denying contractor’s motion 1o
amend his complaint.

Affirmed.

Defendant was properly convicted of a8 | Judgment =321 386(1)

gravated battery against a child, howeve
gentence wWas imposed for that erime.
reviewing court reve
which the sentence

mand for sentencing on & conviction on which
osed. Such process has S HA. T35 LCS 5/2-1208.
been approved in People v. Dizon, 91 mzad
346, 63 Tll.Dec. 442, 438 N.E2d 180 (1982)
and People . Frantz, 150 L.App.3d 206, 300,
103 Til.Dec. 649 501 N.E2d 066 (1986) (Tt
the reviewing court acts to affirm the incom-
plete judgment of conviction, the reviewing
court then must remand the causé for impo-

no sentence was imy

gition of sentence”).

283 MLApp.3d 126
669 N.E.2d 645

v

No. 1-95-0447.
Appellate Court of llinois,
First District, Fifth Division.
Aug. 9, 1996,

r, N0

rees a conviction on

Fernando LAJ ATO, Plaintiff-Appellant,

AT & T, INC,, Defendam—.\ppellee. and
Third Party Plaintiff (Quinn Delivery
Service, Inc., Third Party Defendant).

Independent contractor who was injured
when loading telephone company’'s battery

Posttrial motion must be filed within 30
days of final judgment or trial court will lose
jurisdiction t0 modify or vacate final order
which it entered after lapse of 30 days.

2. Motions &=39

Motion to reconsider is posttrial motion,
and therefore falls within purview of post-
judgment motions which must be filed within
30 days after challenged judgment 15 en-
tered. S.H.A. T35 [LCS 52-1208. '

3. Appeal and Error &34

Only if posttrial motion is timely filed
will it extend time for filing notice of appeal
Sup.Ct.Rules, Rule 308(a)1).

4. Judgment =186
Motion to reconsider filed within 30 days

of entry of summary judgment was timely,
although no certificate of gervice was filed
until well after 30 days of entry of summary
judgment. SH.A T3 ILCS 5/2-1208; Sups

Ct.Rules, Rule 104.

5. Appeal and Error ¢=893(1), 1073(1)

Although trial court did not ente
motion for reconsideration of summary jud
ment in eIToneous belief that it did not
jurisdiction to hear motion, appellate COUSS
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it negligence Bd not need to remand to allow trial court to
any. The G psider merit of motion, as grant of sum-
!‘nr.mv J. Bosos, v judgment required de novo review by
wnl. for teleg pellate court to determine question of law.
waled. The
|d that: (1)
eration was
wad not volun
wrly maintam
transport; (3)
liable as g
4 did not abuse
itractor’s motiem M

b Negligence 36

Independent contractor could not base
rsonal injury action against defendant on
ry of premises liability, where he was
jured in bed of his truck and not due to any
ndition of defendant’s premises.

Appeal and Error &893(1)
Appellate review of order granting sum-
7 judgment is de novo.

Judgment &=185(2)

Negligence &=1

To withstand motion for summary judg-
t in action based in negligence, plaintiff
ust allege facts sufficient to show that de-
ndant owed him a duty, that defendant
ached that duty, and that his injury proxi-
tely resulted from that breach.

Negligence &20

Telephone company did not voluntarily
dertake duty to properly maintain and se-
e its battery hoist for transport, where
dependent contractor, who was injured by
when loading it for transport as result
loosening of strap securing motor, had
discretion in preparing and moving
and there was no evidence that tele-
shone company had strapped motor, that
pping was undertaken as protection for
ptractor, or that contractor relied upon
ety of strapping. Restatement (Second)
o Torts § 323.

1)

it be filed withsm
- trial court will
- vacate final
lapge of 30
3.

* is posttrial
in purview of
must be filed
Wi judgment =
52-1208.

344
tion is timely

ing notice of
N1)

Negligence &136(14)

Whether a duty has been voluntarily

dertaken is question of law to be deter-
& ined by court. Restatement (Second) of

of service was v

f S orts § 323.

of entry of suns

LCS 5/2-1203; ]

- filed within 30
dgment was ©

Bailment &35

Telephone company was not liable as
atuitous bailor for injuries sustained by
dependent contractor when strap securing
ptor on battery hoist loosened when con-
or was loading hoist for transport,
here contractor presented no evidence oth-
than inadmissible hearsay rumors to show

893(1), 1073(1)

4 did not ents
n of summary J
" that it did not
tion, appellate ¢
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either defect in hoist or that telephone com-

pany knew or should have known of any
dangerous propensities in hoist.

12. Appeal and Error 169

Contentions not raised in trial court are
waived on appeal, even in summary judg-
ment case.

13. Bailment =9, 21

Gratuitous bailor may be liable for phys-
ical harm caused by use of chattel when he
knows or has reason to know that chattel is
or is likely to be dangerous when put to use
for which it was supplied, has no reason to
believe that those for whose use chattel is
supplied will realize its dangerous condition,
and fails to exercise reasonable care to in-
form user of its dangerous condition or of
facts which make it likely to be dangerous.

14. Judgment &185(1)

Unsubstantiated hearsay statements
cannot be considered in ruling on motion for
summary judgment.

15. Pleading ¢=236(6)

Trial court did not abuse its discretion
by denying motion of independent contractor,
who was injured when loading telephone
company’s battery hoist for transport, to
amend his complaint to allege more specifi-
cally facts that there was voluntary under-
taking by telephone company, after trial
court granted summary judgment for tele-
phone company, where issue was not that
complaint was deficient in its framing of is-
sues but that evidence presented in support
of voluntary undertaking theory failed to es
tablish genuine issue of material fact, and
amendment would be prejudicial to telephone
company in that amendment was sought on
eve of trial and five years after inception of
lawsuit, with no explanation as to why con-
tractor never before attempted to develop
facts necessary to withstand telephone com-
pany’s summary judgment motion.

Beerman, Swerdlove, Woloshin, Barezky,
Becker, Genin & London, Harvey L. Walner
& Associates, Chicago (Alvin R. Becker, Har-
vey L. Walner, Christopher A. White, of
counsel), for Appellant.
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William F. DeYoung, Loretto M. Kennedy,
Carole C. Tubbesing Burke, Weaver & Prell,
Chicago, for American Telephone & Tele-

graph.

Justice GORDON delivered the opinion of
the Court:

This iz an action for damages brought by
the plaintiff, Fernando Lajato, arising from
injuries he incurred while working as an
independent contractor for third-party de-
fendant Quinn Delivery Service, Inc. (Quinn)
to move a battery hoist owned by defendant
AT & T. AT & T filed a contingent third-
party complaint against Quinn, not at issue
in this appeal, seeking indemnification pursu-
ant to the delivery service contract between
Quinn and AT & T, in the event plaintiff
recovered a judgment in his tort action
against AT & T. AT & T subsequently filed
a motion for summary judgment against
plaintiff which the trial court granted. In
that order, the court also denied plaintiff's
oral motion requesting leave to amend his
complaint. Subsequently, plaintiff filed a
motion to reconsider, which the court ulti-
mately struck by reason of its alleged lack of
jurisdiction to hear it. Plaintiff appeals from
the orders granting summary judgment to
AT & T, denying his motion to amend his
complaint, and refusing to hear his motion to
reconsider, AT & T has moved to dismiss
this appeal for lack of appellate jurisdiction.

In November 1989, plaintiff filed a com-
plaint against AT & T, wherein he alleged
that on July 1, 1988, he was on the premises
of AT & T on behalf of Quinn in order to
move an AT & T battery hoist. The com-
plaint further alleged that while performing
that task, the hoist fell upon him, causing
him injuries for which he sought damages.
The complaint averred that AT & T was
negligent in its failure to maintain, inspect,
and repair the battery hoist, and for AT &
s failure to warn plaintiff of the propensity
of the hoist to fall. In April 1990, AT & T
filed its answer, specifically denying each
basis for recovery alleged in plaintiff's com-
plaint. The matter was scheduled for trial in
June 1995.

On April 25, 1994, AT & T filed a motion
for summary judgment, alleging that, based
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upon the undisputed facts, it was clear that aff approac
owed no duty of care to plaintiff with resps = motor a
to his injuries. In support of its motion, mpped and s
& T submitted excerpts of the depositi also testified
testimony of plaintiff and a copy of the deli serap to ens:
ery services contract between AT & T was firmly :
Quinn. In his deposition, plaintiff testif with the

that on the date of the accident, July 1, 198 before att
he was making pick-ups and deliveries e then wi
telephone equipment at various AT & T log B truck and
tions as an independent contractor for which
He stated that he had received instructs = order to
from Quinn via radio to go to an AT & rasing tl

'

vel up
g into the

mto the

property in Rolling Meadows, Illinois,

scene of the accident, to pick up a bath
hoist and to transport it to another AT
location in Rockford, Illincis. Approxi
99% of plaintiff's delivery work for
involved pick-ups and deliveries of AT
equipment. The plaintiff stated that AT
did not direct him in his moving work,
rather, allowed him to use his own exy
to determine how each move would be elv the
complished. a;,mg

Plaintiff further testified that the bat e that
hoist, which weighs approximately %o the ac
pounds, was used to lift batteries weig t=o mon
approximately 300 pounds up onto she fieom an A
Plaintiff described the hoist as being red Bborers 3
gular in shape, on wheels, and consisting plmintifTs
Jarge, black metal frame with a motor - e
hoist accessories suspended from the gely s
middle of the frame. The hanging motor B
accessories could be pulled to one side of

mmeaft furthe
R into the
amd hoist
Bevond his
and the a
g of th

n o

X & T sul

hoist frame and secured thereto with a ng
strap and a chain, both of which were ¥ contract
attached to the hoist, in order to stabiline! Judgm

hoist during transport and when not in u throt
perform its battery-lifting function. It periorn
plaintiff's customary practice to inspect AT &
hoist to ensure that the motor and sce

ries were firmly secured with the strap

the chain prior to moving the hoist. F tel
had moved this particular hoist on at (the *
10-15 different occasions. seras
Plaintiff's deposition further revealed & order
when he reached the AT & T Rolling % March
ows location, an AT & T employee di fur
him to the hoist, and that after that
conversation, plaintiff had no further d Bave t
sions with anyone, AT & T employe y and ©
otherwize, until after the accident. Rist
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intiff approached the hoist, he observed
its motor and accessories were already
p and secured to the hoist’s frame,
also testified that he personally examined
it‘zpﬁt:nel;hl:! t.halt ::e &::n::)ri:ﬂme & T had voluntarily assumed and breached a
¢ with the nylon strap and the motor
before attempting to move the hoist.
Gintiff then wheeled the hoist to the back
this truck and onto his truck’s hydraulic lift
form, which he had lowered to ground-
dl in order to lift the hoist into his truck.
Rer raising the lift and the hoist from
pund-level up to the truck’s bed, plaintiff
bed into the truck bed and began to pull
; hoist into the bed.

agents or servants, until it is delivered to
and accepted by [AT & T]* * *."

In his response to AT & T's motion for
summary judgment, plaintiff argued that AT

duty to him to keep its premises safe and to
maintain the hoist such that it would not do
harm to those moving it. In support of his
position, plaintiff attached additional excerpts
from his own deposition, pointing to his testi-
mony that the AT & T hoist’s motor and
accessories were already secured to the
frame of the hoist by the nylon strap and the
motor chain when he arrived at the site to
move the hoist. He also referred to his
testimony that there was no motor lock se-

O Appe Plaintiff further testified that while puling  oyring the motor to the frame, and that the

v work for §
liveries of AX
stated that A8
moving wn"
e his own &

move would

ad that the
approximatels
batteries
is up onte

ist as beimg

with a
ded from Sl

hanging = £ er.

addition to plaintiff's deposition testimo-

e hoist into the truck, the strap around the  1ot0r and accessories would not have swung
or and hoist accessories loosened for réd-  foo after the strap loosened if there had
beyond his knowledge, permitting the  p..p such a motor lock.
and the accessories to swing free and
_;'eighl of the hoist to shift towards him.
ediately thereafter, the hoist fell onto
iff, causing him various injuries. Plain-
stated that there were no known wit-
to the accident.
two months after the accident, he
d from an AT & T installer that certain
’ laborers at AT & T had told him that
_and consiss pr plaintiffs accident, they would not use
< 8% hoist because it was unsafe, and that AT
ltimately shipped the hoist back to the

In a hearing on July 27, 1994, the trial
court granted AT & T's motion for summary
judgment with prejudice. Later at that
same hearing, the trial court heard plaintiff's
oral request for leave to amend his complaint
pursuant to section 2-1005(g) of the Illinois
Code of Civil Procedure (735 ILCS 52~
1005(z) (West 1994)), where plaintiff argued
that he should be allowed to amend his com-
plaint to show that AT & T voluntarily un-
dertook to secure the hoist and did so negli-
gently. The court denied plaintiff's motion
to amend, stating as its reason that “ilt’s

He also stated that

d 10 one Sl B0 adae ¥
hereto wik & T submitted the Quinn-AT & T AN A0S

of winch : contract in support of its motion for On August 25, 1994, within 30 days of the
wrder o G - judgment. That contract reveals July 27 order granting summary judgment

d when oot B
g functom, =
e U -
motor xad

with the
the host

to

wther

»
'

emreTVee
bt after
@ o fovthew
& 7T

e

pents

peive, pick up, load, transport, unload,
md deliver telephone equipment and other
 hosst am erial (the “Material”), and perform the
wr services provided for in this agree-

as ordered by [AT & T] from April 1, vice for that motion until November 17, 1994.
§887 to March 31, 1989.”

eontract further provided that Quinn or ing to plaintiff's motion to reconsider, argu-

Quinn, through its own independent con- and denying leave to amend, plaintiff filed a

performed moving services for de-
AT & T. The contract required mnot serve AT & T with that motion until

motion to reconsider. However, plaintiff did

September 18, 1994, at which time he trans-
mitted that motion to AT & T via facsimile at
AT & T's request. No notice of motion was
served upon AT & T until November 9, 1934,
and plaintiff did not file a certificate of ser-

AT & T subsequently filed a motion object-

ing that the trial court had no jurisdiction to

ball have the sole and exclusive care, hear it based on plaintiff’s failure to file a
dy and control of the Material from proof of service within 30 days of the July 27
the time it is tendered to [Quinn], [Quinn’s] order. On January 13, 1995, the trial court
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sustained AT & T's objection, finding that it
had no jurisdiction to hear plaintiff's motion
to reconsider, and therefore did not address
the merits of that motion. On January 25,
1995, within 30 days of the trial court’s Janu-
ary 13 order, plaintiff filed his notice of ap-
peal, both from that order and from the July
27, 19 order granting summary judgment
and denying plaintiff leave to amend.

Plaintiff contends on appeal that the trial
court erred in granting summary judgment
because by improperly securing the battery
hoist for transport, AT & T negligently per-
formed a voluntary undertaking, and because
as a gratuitous bailor, AT & T knew the hoist
was dangerous yet failed to inform plaintiff
of its dangerous condition. Plaintiff also con-
tends that the trial court abused its discre-
tion in denying him leave to amend his com-
plaint after the grant of summary judgment.

I. JURISDICTION:

Before reaching plaintiff’s contentions on
appeal, we must first address defendant’s
motion to dismiss this appeal for want of
appellate jurisdiction. Bell Federal Savings
& Loan Ass'm v. Bank of Ravenswood, 203
Il App.3d 219, 148 IllDec. 559, 560 N.E.2d
1156 (1990). In its motion to dismiss, AT &
T contends that plaintiffs failure to file a
proof of service with its August 25, 1994
motion to reconsider prevents this court from
reviewing either of the trial court’s July 27 or
January 13 orders. Defendant argues, some-
what obliquely, that plaintiff's motion to re-
consider should not be considered as being
timely filed, because it was not accompanied
by & proof of service, and as a result, the trial
court was correct in stating that it had no
jurisdiction to consider it. Consequently, de-
fendant would urge that the motion to recon-
sider did not have the effect of extending the
time for filing plaintiffs notice of appeal be-
yond the initial 30 day period following entry
of the summary judgment order. See Illinois
Supreme Court Rule 303(aX1) (155 Imad R.
303(a)(1)) (discussed more fully below). We
disagree.

[1-3] Under Supreme Court Rule
3083(a)(1), a notice of appeal must be filed
within 30 days after the entry of the final
judgment from which the appeal is taken, or,
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if a timely post-trial motion directed at the Jrisdictional
judgment s filed, within 30 days after cowy mEronsider r,
of the order disposing of the last pending gimely filed. t}

e, filed more
entry of the summs
8 untimely purss
Eave this court =
| Son

post-trial motion. (134 Ill.2d R. 308(aX1)-
Under section 2-1203 of the Illinois Code of
Civil Procedure, 8 post-trial motion must be
filed within 30 days of a final judgment. T35 &
ILCS 5/2-1203 (West 1994). Otherwise, the |
trial court will lose jurisdiction to modify or
vacate the final order which it entered after
the lapse of 30 days. Archer Daniels Mid-
land Co. v. Barth, 103 111.2d 536, 83 Tll.Dec
332, 470 N.E2d 200 (1984); In Matter of
Application of County Treasurer, 208 IIL
App.3d 561, 153 TlLDec. 528, 567 N.E.2d 486
(1990). A motion to reconsider is a post-trial
motion (Elmhurst Auto Parts v. Fencl-Twfo
Chevrolet, 235 T.App.3d 88, 175 Ill.Dec. 77K,
600 N.E2d 1229 (1992)), and therefore “falls
within the purview of post-judgment motions
which must be filed within 30 days after the
challenged judgment is entered.” Sho-Deen,
Ine. v. Michel, 263 1lLApp.3d 288, 290, 200
M.Dec. 729, 732, 635 N.E2d 1068, 1071
(1994). Only if a post-trial motion is timely
filed pursuant to section 2-1208 will it extend
the time for filing the notice of appeal under
Rule 308(a). In Matter of Application of

County Treasurer.

The rule is cles
eertificate of servies
of 2 motion to reca
§ Been specifically pr
greme Court Rule 1
wisch provides at pa

“b) Filing of Psp
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{d) (Emphasis adde

Thus, under Rule
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applied to post-trial
mage of Collins, 154
Bec. 109, 506 N.EZ
Bollath v. Chicago 1
W|MApp.3d 353, 321 N
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mee with a post-trial
aiate the motion or rer

Defendant contends
addresses the failure
of the motion but doe
fawe to file a certificats
iemtion is devoid of
fsilure to serve will
ewrtificate, unless the
Jare himself. Thus, if
serve notice does no

(4] Thus, the question as to whether the -
appellant’s notice of appeal was filed beyond
the 30 day period allowed under Rule 303(a), ®
thereby depriving this court of its jurisdie-
tion, depends upon whether the failure to file
a certificate of service vitiated the filing of
the plaintiffs motion to reconsider. If we
determine that the filing of plaintiff's motion
to reconsider on August 25 within 30 days
after the July 27 summary judgment order
was timely, notwithstanding the failure to file
an accompanying certificate of service within
that 30-day period, then plaintiff's notice of
appeal from both the July 27 and the Janu=
ary 13 orders was timely. This would follow
under Rule 303(a), since the notice of appeal
was filed on January 25, within 30 days after
the trial court’s disposition on January 13 of
plaintiff's motion to reconsider. On the oth-
er hand, if the trial court was correct in its
determination that under section 2-1203, the
timely filing of a certificate of service is
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sdictional, without which the motion to
pnsider cannot be deemed to have been
ly filed, then the notice of appeal in this
e, filed more than three months after the
of the summary judgment order, would
untimely pursuant to Rule 303(a) and
this court without appellate jurisdic-

The rule is clear that the absence of a
lificate of service will not vitiate the filing
a motion to reconsider. This matter has
en specifically preempted by Illinois Su-
eme Court Rule 104 (134 I11.2d Rule 104),
ich provides at parts (b) and (d) as follows:
b) Filing of Papers and Proof of Service.
Pleadings subsequent to the complaint,
written motions, and other papers required
to be filed shall be filed with the clerk with
a certificate of counsel or other proof that
copies have been served on all parties who
_have appeared * * *.

- - . . - -

(d) Failure to deliver or serve copies as
required by this rule does not in any way
* tmpair the jurisdiction of the court over
the person of any party, but the aggrieved
party may obtain a copy from the clerk
* and the court shall order the offending
party to reimburse the aggrieved party for
" the expense thereof.” 134 I11.2d R. 104(b),
{d) (Emphasis added).
b Thus, under Rule 104(d), the failure to
liver or serve copies does not impair the
isdiction of the court. This rule has been
itiated the filing plied to post-trial motions in In re Mar-
reconsider, W - ge of Collins, 154 TlLApp.3d 655, 107 IL.
of plaintiff's m . 109, 506 NE2d 1000 (1987) and in
25 within 30 h v. Chicago Title and Trust Co., 24
rv judgment o pp3d 353, 321 N.E.2d 344 (1974), which
g the failure to @8 pld that the failure to include proof of ser-
te of service e with a post-trial motion will not invali-
plaintiff's noties ¢ the motion or render it untimely.
7 27 and the Defendant contends that Rule 104(d) only
This would fe ddresses the failure to actually serve copies
he notice of ap the motion but does not address the fail-
ithin 30 days to file a certificate of service. This con-
' on January 18 ention is devoid of any rationale since a
sider, On the ¢ failure to serve will preclude the filing of a
Was correct in @ eertificate, unless the movant seeks to per-
section 2-1203, g jure himself. Thus, if the failure to actually
ate of serviee i serve notice does not impair jurisdietion,
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then a fortiori, the failure to serve a certifi-
cate of service will not impair the validity or

timeliness of the motion. See In re Mar
riage of Collins.

Defendant’s reliance on Viahakis v. Par-
ker, 3 IlLApp.3d 126, 278 N.E.2d 523 (1971)
(abstract of op.) and Ingrassia v. Ingrassia,
156 IlLApp.3d 483, 109 Ill.Dec. 68, 509
N.E2d 729 (1987) is misplaced. Although
Viahakis reached a contrary result, it is clear
that that opinion did not purport to in any
way consider or confront the impact of Rule
104(d) in its determination. That opinion has
therefore been distinguished and rejected on
that basis in Kollath v. Chicago Tille and
Trust Co, 24 IllApp3d at 357-58, 321
N.E.2d at 348 (“Rule 104(d) renders a failure
to comply with Rule 104(b) * * * non-juris-
dictional * * * [and] the only cases decided
since enactment of rule 104(d) which reached
a contrary result [, including Viahakis v
Parker,] did not consider that provision at
all”). Likewise, the opinion in Ingrassia
does not purport to consider rule 104(d) in its
determination. Moreover, Ingrassia does
not purport to deal with the validity or time-
liness of the filing of a post-trial motion, but,
rather, with the sufficiency of the notice of
that motion when given to the opposing party
only a few hours before the hearing on the
motion. Hence, Ingrassia is not in point,
gince here there is no question that defen-
dant had actual knowledge of the pendency
of plaintiffs motion to reconsider well in
advance of the scheduled hearing date on
that motion.

Consequently, plaintiffs August 25 motion
to reconsider, and therefore his January 25
notice of appeal, were seasonably filed, not-
withstanding that no certificate of service
was filed until long after 30 days had passed
since summary judgment was entered on
July 27. Since the August 25 motion was
timely, the notice of appeal filed on January
25 complied with Rule 303(a) since it was
filed within 30 days after the trial court
disposed of the motion to reconsider, albeit
on jurisdictional grounds, on January 13.
Accordingly, our jurisdiction to review both
the July 27 and January 13 orders of the trial
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[5] Defendant next would urge that if we
determine that the January 13 order is re-
viewable, we should confine our review solely
to the correctness of the trial court’s denial
of its jurisdietion over the motion to recon-
sider. Defendant contends that if we find
that the trial court’s jurisdictional determina-
tion was erroneous, we should remand the
matter to the trial court to allow the trial
court to first consider the merit of that mo-
tion. We disagree for the same reasons as
articulated in Myers v. Health Specialists,
S.C, 225 Tl.App.3d 68, 167 Ill.Dec. 225, 587
N.E2d 494 (1992). There, the court stated
as follows:

“Defendant initially urges us, without cita-

tion to authority, to remand this matter to

the circuit court because that court did not
address the merits of plaintiffs motion.

This argument betrays a misperception of

the nature both of the question presented

and of our review. As noted above, we
consider summary judgment orders de
novo: we, like the cireuit court, must de-
cide only whether the parties’ pleadings
and other submissions present an issue of
triable fact and if not, whether plaintiff is
entitled to judgment as a matter of law.

This is a question of law, not of fact.”

Myers v. Health Specialists, S.C., 225 IlL

App.3d 68, 76, 167 Ill.Dec. 225, 231, 587

N.E.2d 494, 500 (1992).

Here, too, the grant of summary judgment is
subject to de novo review, requiring our de
novo determination whether the submissions
of the parties presented triable issues of fact
and if not whether defendant was entitled to
a judgment as a matter of law. Thus, here,
as in Myers, we may consider this appeal on
its merits without the necessity of a remand.

Il. MERITS:

[6] As noted earlier, plaintiff contends on
appeal that the trial court erred in granting
summary judgment because the facts are

1. As previously noted, at the trial level, plaintiff
urged liability both on the basis of premises
liability and the law governing voluntary under
takings. Plaintiff has conceded on appeal that
he cannot basc his action against AT & T upon a
theory of premises liability as a matter of law,
due to the holding in Pagano v. Occidental Chem-
ical Corp., 257 1L App.3d 905, 913, 196 1ll.Dec
24, 30, 629 N.E.2d 569, 575 (1994), insofar as he
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sufficient to create an inference that AT & T R % ‘l'b‘
\'h]ﬂh?.ﬁ?ﬂ']'\' assumaed a r‘lﬂ_\' to pmpnrly e »—- pr—
cure the battery hoist for transport, a duty P e g
which was breached as a result of AT & T’s et the dedem

negligence. Additionally, plaintiff contends,
for the first time on appeal, that there was fagn
error in granting summary judgment be- = InBenaces
cause the facts are sufficient to create an SN 66 17 ]
inference that as a gratuitous bailor, AT & T T Zirmbao
knew the hoist was dangerous yet failed to - WDee 255, 555
mfng"plamufT of xu.s dange.rouzf condmon.r L L8] With
F’l;mu ta]m mntendhl that [:.:; l-f s;fmmaz Sme coooerning
judgment was properly entered in favor LB perported v
AT & T under the issues framed by the =

St x z RS of the Res
existing complaint, the trial court abused its . geweides a5 follon

e

discretion in denying him leave to amend his *"Ome who unc
complaint pursuant to section 2-1005(g) of esmsideration.
the Illinois Code of Civil Procedure (735 S which he &
ILCS 5/2-1005(g) (West 1994)).! fr the protect
[7,8] We first address plaintiffs conten- 4 bpb\s;a:uh?
tion that Fhe trial court erred in entering i Toa
summary judgment pursuant to the issues amdertaking, if
framed by the existing complaint. Summary A A
judgment is proper when the pleadings, de SO'his failure
positions and affidavits on file, construed i Ereases the
the light most favorable to the nonmovin ®) the harm
party, establish that there is no genuine issu :‘h*;: s reli
estatemer

of material fact and that the moving party s
entitled to a judgment as a matter of law.
See generally 735 ILCS §2-1006 (We
1994); First State Insurance Co. v. Mont-
gomery Ward & Co., 267 TILApp.3d 851, 204
Ill.Dec. 814, 642 N.E.2d 715 (1994); Torres &
City of Chicago, 261 TILApp.3d 499, 197 TR
Dec. 985, 632 N.E.2d 54 (1994); Giannoble =
P & M Healing & Air Conditioning, Ine,
233 TLApp3d 1051, 175 IlLDec. 169, 58
N.E.2d 1183 (1992). Appellate review of
order granting summary judgment is
novo. E.g., Hesselink v. R.L. Perlow Corpy
265 ILApp.3d 473, 202 IllDec. 36, 63%
N.E.2d 575 (1994); La Salle National Bask
v. Skidmore, Owings & Mernill, 262 IK
App.3d 899, 200 Ill.Dec. 225, 635 N.E.2d 568

incurred his injuries in the bed of his truck,
not due to any condition of AT & T's premi
Sec also Jackson v. Hilion Hotels Corp., ]
ILApp.3d 457, 214 1ll.Dec. 31, 660 N.E.2d 228
(1995) (in action based on premises liability,
duty to plaintiff existed where plaintiff failed
show that his injuries were caused by any con
tion of the premises).

at 135 (196F
See generally, ()
Services, 52 1.2
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Corp.. 277 Tl App
BE 24 222 (1995)
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Clte as 218 1ll.Dec. 502, 669 N.E.2d 648 (I App. 1 Dist, 1996)

rthat AT& T

properly se-
isport, a duty
tof AT & T's
itiff contends,
nat there was

(1994). To withstand a motion for summary
Judgment in an action based in negligence, a
plaintiff must allege facts sufficient to show
that the defendant owed him a duty, that
defendant breached that duty, and that his
injury proximately resulted from that breach.

judgment be- See DiBenedetto v. Flora Township, 153
PR l.2d 66, 178 IlLDec. 777, 605 N.E.2d 571
ailor, AT& T (1992); Ziemba v. Mierzwa, 142 11124 42, 153

IlL.Dec. 259, 566 N.E.2d 1365 (1991).

(9,10] With respect to plaintiffs conten-
tion concerning AT & T's duty arising from
its purported voluntary undertaking, section
323 of the Restatement (Second) of Torts
provides as follows:

“One who undertakes, gratuitously or for
consideration, to render services to anoth-
er which he should recognize as necessary
for the protection of the other’s person or
things, is subject to liability to the other
for physical harm resulting from his failure
to exercise reasonable care to perform his
undertaking, if

yet failed to
ous condition.
n if summary
«d in favor of
amed by the
urt abused ns
to amend his
2-1005(g) of

rocedure (735
1

ntiff's contem-
d in entering
to the 1ssuss

DA U (a) his failure to exercise such care in-
plmdmgs‘;d&} creases the risk of such harm, or
"):“:T::“‘- (b) the harm is suffered because of the
REYREE other’s reliance upon the undertaking.”
mm:m’ ”-. Restatement (Second) of Torts § 323,
e at 135 (1965).
21005 'w‘ See generally, Cross v. Wells Fargo Alarm
Pagale Services, 82 1112 313, 45 IllDec. 121, 412

t N.E.2d 472 (1980); Jackson v. Hilton Hotels
Corp, 277 I App.3d 457, 214 Ill.Dec. 31, 660
N.E.2d 222 (1995). Whether a duty has been
oluntarily undertaken is a question of law to
determined by the court. Gouge v Cen-
tral Illinois Public Service Co., 144 1124
B835, 163 Ill.Dec. 842, 582 N.E.2d 108 (1991);
son v. Hilton Hotels Corp.

In the instant case, plaintiff has failed to

pp.3d 851, 3
¥); Torreess
d 499, 197
+ (Giannobie w
itioming.
Dec. 168
» review of
lgment = §
Perlow G

Dec. 36 e facts sufficient to establish in the first
Jational ance that defendant voluntarily assumed
rrill 252 undertook any duty to properly maintain
35 N.E2d secure the battery hoist for transport.

i irst, it is undisputed that AT & T had
x Dis recy ither control nor influence over the man-
"; “(}ﬂ er in which plaintiff, an independent con-
660 N.E tor retained by Quinn (who was also an
ises liab dependent contractor), readied or moved

slainuff

»d by any @

hoist, and that plaintiff had total disere-
bn in preparing and moving the hoist.
oreover, plaintiff did not submit any evi-

dence that AT & T strapped the motor to the
hoist, nor any evidence regarding whether
the strapping was undertaken as protection
for the plaintiff. Lastly, and more over-
ridingly, even if we were to presume that the
strapping was effected by AT & T, there is
no evidence whatsoever submitted by plain-
tiff that he relied upon the safety of that
strapping. In fact, the record is clear that
plaintiff himself checked the strapping of the
motor to ensure it was fastened securely
prior to moving the hoist, as was his custom-
ary practice when moving that particular
hoist.

(11-13] Plaintiff urges that even if there
is no basis for liability under a theory of
voluntary undertaking, there is & basis estab-
lished for liability under a theory of gratu-
itous bailment. In that regard, he contends
that there is a genuine issue of material fact
that AT & T, as a gratuitous bailor of the
hoist, breached a duty to plaintiff to provide
a safe hoist or to warn plaintiff of its dan-
gers. We first note that contentions not
raised in the trial court are waived on appeal,
even in a summary judgment case. Witek v.
Leisure Technology Midwest, Inc, 39 Tl
App.3d 637, 640, 350 N.E2d 242, 245 (1976)
(“This rule of waiver applies even in a sum-
mary judgment case”); Wilson v. Gorski’s
Food Fair, 196 TlLApp.3d 612, 143 Ill.Dec.
477, 5564 N.E.2d 412 (1990). However, even
if the argument were preserved, we note that
there was no evidence presented that AT &
T breached a duty to plaintiff as a gratuitous
bailor of the hoist.

“[A] gratuitous bailor may be lisble for
physical harm caused by the use of his
chattel when he knows or has reason to
know that the chattel is or is likely to be
dangerous when put to the use for which it
is supplied; has no reason to believe that
those for whose use the chattel is supplied
will realize its dangerous condition; and
fails to exercise reasonable care to inform
the user of its dangerous condition or of
the facts which make it likely to be danger-
ous.”  Pagano v Occidental Chemical
Corp., 257 TLApp.3d 906, 913, 196 Il.Dec.
24, 30, 629 N.E_2d 569, 575 (1994).
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[14) Plaintiff has not produced evidence
as to any specific defect either in the design
or manufacture of the hoist itself which
would indicate that AT & T had actual or
constructive knowledge that the hoist was
unsafe when it was handed over to plaintiff,
Plaintiff himself did not testify as to the
condition of the hoist except to say that the
strap loosened. The only other evidence that
plaintiff has presented consists of unsubstan-
tiated hearsay statements. In that regard,
plaintiff testified in his deposition to a con-
versation which took place after the accident
with an AT & T installer who told plaintiff
that certain other fellow employees had stat-
od that after plaintiff's accident they refused
to use the hoist because it was unsafe, and
that AT & T ultimately returned the hoist to
its manufacturer. However, plaintiff was un-
able to identify those other AT & T employ-
ees, and he did not provide any further detail
regarding the specific contents of their state-
ments. Such unsubstantiated hearsay state-
ments cannot be considered in a ruling on a
motion for summary judgment. See Certi-
fied Mechanical Contractors, Inc. v. Wight &
Co., Ine., 162 IILApp.3d 391, 113 Ill.Dec. 888,
515 N.E.2d 1047 (1987) (in deciding & motion
for summary judgment, court should ignore
personal conclusions, opinions and self-serv-
ing statements and consider only facts admis-
sible in evidence under the rules of evidence);
Seefeldt v. Millikin National Bank of Deca-
twr, 154 TILApp.3d 715, 107 IlLDec. 161, 506
N.E2d 1052 (1987) (although a complaint
may purport to raise an issue of material
fact, summary judgment is appropriate if
such issue is not further supported by evi-
dentiary facts, and in determining the genu-
ineness of a fact, a court should ignore per-
sonal conclusions and opinions and consider
only admissible facts).

Plaintiff’s reliance on Pagano is not well
taken. There, the court on appeal did find
an issue of fact as to whether a defective
dolly supplied by the defendant to help move
certain barrel drums of ink rendered the
defendant liable under a theory of gratuitous
bailment. However, in that case, plaintiff
gave direct testimony as to specific, observa-
ble defects in the dolly which, if believed,
would establish that the dolly was defective.

Here, aside from the inadmissible hearsay
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(15]) Plaintiff next contends that the U
court erred in its refusal in its July 27 orders
to allow him leave to amend his complaint
more specifically allege facts that there was :
voluntary undertaking and that it was imp
mented negligently. We disagree.

Section 2-1005(g) of the Illinois Code
Civil Procedure (735 ILCS 52-1005(g) (We
1994)) provides as follows:

“(g) Amendment of pleading. Before

after the entry of a summary judgme

the court shall permit pleadings to

amended upon just and reasonable tern
The allowance of an amendment to the ple
ings is in the trial court's discretion,
reversible error can only be found if there
a manifest abuse of discretion. 0
Academy v. S & S Roof Maintenance,
146 T1L.2d 263, 166 Tll.Dec. 882, 586 N.E
1211 (1992). See also Misselhorn v. Do
257 ILApp3d 983, 195 Il.Dec. 881,
NE2d 189 (19%); Eyman v McDono
District Hospital, 245 11LApp.3d 394, 154
Dec. 502, 613 N.E.2d 819 (1993).

As noted, on July 27, immediately after
trial court entered summary judge
against him, plaintiff made an oral motion
amend his complaint, as follows:

“MR. JOHNSON [Plaintif’s attorneyk ¥

set it out to specifics that they unde

the duty to secure the hoist and they »
gently performed that duty and as &

Plaintiff was injured based upon the

son v. Pippen, Phillips [sic] case, that missions  would
undertakes a duty to do something, th could allege
do so negligently, and someone is inj over, by the
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We first note that plaintiff never made the
Boposed amended complaint a part of the
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are the trial judge which, without any
ers of new evidence, essentially duplicates
voluntary undertaking theory which has
pady been argued and rejected. Plaintiff’s
ure to include the proposed amendment
g supporting facts therefor in the record
be found to constitute a waiver in this
art of his right to have the denial of his
auest for leave to amend reviewed. See
delson v. Ben A. Borenstein & Co., 240
pp3d 605, 181 TlDec. 114, 608 N.E2d
BT (1992) (plaintiffs failure to tender
mended complaint or to include it in the
pellate record diminished the appellate
s ability to determine whether the pro-
od amendment would provide a viable
; against defendant, and constituted
or of right to a review of the denial of his
nest for leave to amend). See also Ignar-
E v Norbut, 271 1L App.3d 522, 207 Ill.Dec.
648 N.E2d 285 (1995) (no abuse of
eretion in denying motion for leave to
pnd complaint where movant orally moved
amend yet failed to submit proposed
endment to trial court).
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by the trial court in denying plaintiff
to amend. As already discussed, there
ample evidence before the trial court to
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sover, by the same token, even if the
slaint were amended to more specifically
» a voluntary undertaking as requested
the plaintiff, the allegations of the com
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TLApp.3d 282, 188 IllDec. 332, 618 N.E2d
902 (1993) (where allegations in nonmovant’s
complaint are contravened by movant's ex-
trinsic submissions in summary judgment
proceedings, extrinsic gubmissions control);
East Side Fire Protection District v. City of
Belleville, 221 1L App.3d 654, 164 Ill.Dec. 192,
582 N.E.2d 755 (1991) (nonmovant must con-
trovert proofs offered by movant in support
of motion for summary judgment and cannot
merely rest on pleadings); Seefeldt v. Milli

kin National Bank of Decatur. The issue
here is not simply that plaintiff's complaint is
deficient in its framing of the issues, but that,
as discussed, the testimony and evidence pre-
sented in support of his negligent voluntary
undertaking theory are deficient, and fall
short of establishing & genuine issue of mate-
rial fact such that judgment should not be
entered as a matter of law on that theory of
action.

Plaintiff's reliance on Loyola Academy v. S
& S Roof Maintenance, Inc., 146 1.2d 263,
166 TL.Dec. 882, 586 N.E.2d 1211 (1992) is
not well taken. In Loyola, the court on
appeal set forth four factors to determine
whether the trial court had abused its discre-
tion in denying a section 2-1005(g) amend-
ment, including whether the proposed
amendment would cure the defective plead-
ing, whether it would cause prejudice or sur-
prise to other parties, whether it was timely,
and whether previous opportunities to amend
the pleading could be identified.

Applying these factors in order, in the
instant case the question of whether plain-
tiff's proposed amendment would cure the
defective pleading is not relevant, because a8
already discussed, AT & T succeeded in its
motion for summary judgment not because
plaintiff's complaint was improperly pleaded,
but because the evidence presentied at sum-
mary judgment shows no genuine issue of
material fact regarding the allegations in the
complaint. Werckenthein v. Bucher Petro-
chemical Co.; East Side Fire Protection Dis-
trict v. City of Belleville. Taking the second
and third Loyola factors together (whether
there would be prejudice or surprise to AT &
T and whether the proposed amendment was
timely), the record is ample to support the
trial court’s determination that the allowance
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of an amendment would in fact be prejudicial
to AT & T, insofar as the amendment was
being sought on the eve of trial, five years
after the inception of this lawsuit, with no
explanation from plaintiff as to why he never
before attempted to develop the facts which
would be necessary to withstand AT & T's
motion for summary judgment. See Mendel-
son v. Ben A. Borenstein & Co. (no abuse of
diseretion in denying leave to amend follow-
ing grant of summary judgment where pro-
posed amendment was sought beyond the
pleading stages). See also Ignarski v. Nor-
but.

The final Loyola factor is whether plaintiff
had sufficient prior opportunities to amend.
To that extent, we note that plaintiff indeed
had substantial opportunities to amend. Al-
though plaintiff complains that AT & T never
gave him notice of any deficiency in his com-
plaint which would require amendment be-
cause AT & T never filed a motion to dismiss
prior to filing its motion for summary judg-
ment, it is axiomatic that a party can amend
its pleading on its own motion. See 3 R.
Michael, Illinois Practice, ch. 26, at 446 (West
1989). The case of Evans v. United Bank of
Illinois, N.A., 226 TILApp.3d 526, 168 Ill.Dec.
533, 5%9 N.E.2d 933 (1992), upon which plain-
tiff relies, does give credence to plaintiff's
contention under the fourth Loyola factor
that the failure of AT & T to challenge his
pleadings prior to its motion for summary
judgment deprived plaintiff of any prior op-
portunity to amend. However, we note that
in Evans the court on appeal did not rely on
that factor alone in finding that the trial
court abused its diseretion in denying the
plaintiff in that case leave to amend, but
found that all of the Loyola factors sup-
ported that plaintiff's motion for leave to
amend.

In any event, even if plaintiff were correct
in his reliance upon Evans, we need not
consider its application here. As already
discussed, the issue here ig not whether the
allegations of the complaint were sufficient to
state a cause of action based upon a volun-
tary undertaking theory, but whether the
facts adduced were sufficient to create an
inference to support such allegations. See
Werckenthein v. Bucher Petrochemical Co.;
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East Side Fire Protection District v. City

Belloville. As proviously noted, the
submitted here are insufficient to raise
an inference. Hence, we find that the G
court’s denial of the motion to amend was

an abuse of discretion. See Regas v. Asse

ated Radiologists, Ltd., 230 TI.App.3d $
172 Ill.Dec. 553, 595 N.E2d 1223 (1S
(where a cause of action cannot be &
even after amendment,
should be denied).

For the foregoing reasons, the judgment¥

the Cireuit Court of Cook County is affirg
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appointed to you and we will not ask ques-
tions until he has been appointed—"1 told
him, without his attorney I wouldn't talk to
him and that would be it. That he didn’t
have to say anything.” (He said he didn’t
want a lawyer) (5) If you decide to an-
swer now with or without a lawyer, you
have the right to stop questioning at any
time or stop questioning and consult a law-
ver—"I told him, if I start talking to you
and it becomes apparent to you that you
suddenly think you want an attorney to tell
me and we will stop right there and we
won't ask any further questions at that
point. In other words, he could stop me
from asking anything, at any time and I
will just stop and leave the room.” (He
said he still wanted to talk to me.)

Dickett testified that she gave defendant
the Miranda warnings one at a time,
speaking slowly. After each one she asked
defendant if he understood and he said he
did. She testified that she told him the
word attorney meant lawyer and instead of
the phrase, “appoint a lawyer”, she told
him the court would give him a lawyer.

In contrast to this questioning by Kill
and Dickett, Smith testified that she inter-
viewed defendant on December 15, 1989,
six months after the fire, In questions she
posed which were intended to determine
whether or not he could intelligently waive
what are commonly known as “Miranda
rights or Miranda warnings' she would ask
him “what does this mean, and then I
would say what the particular right was”
and his reaction would be to “look around,
scratch his head and draw a blank. He
didn't say anything.” From these reac-
tions she concluded that “he didn’t under-
stand what these rights meant.”

The contrast in the manner in which the
police officer and assistant State's Attor-
ney advised the defendant and the form of
the questions posed to the defendant by the
psychologist lead us to the conclusion that
the record does not support the trial court's
conclusion that defendant did not under-
stand his rights and therefore did not
knowingly and intelligently waive them.
The court’s grant of defendant’'s motion to
suppress is not supported by the record.

Here we find the defendant was advised
of his right to remain silent and his right to

578 N.E2d 33

have an attorney present in language he
could understand. He was advised that
anything he told the officer could be used
against him in court. Defendant then stat-
ed that he wanted to tell the police about
the fire. He repeated the story to the
officer and to the assistant State's Attor-
ney in a coherent manner. Although he
was asked to do so, he chose not have his
statement taken down verbatim in writing.
Since he was unable to read, he could not
verify what a written statement contained.

While the State has a heavy burden to
show that a defendant has waived his con-
stitutional rights in a knowing, intelligent
and voluntary manner, (Brownell, 79 111.2d
at 516, 38 Ill.Dec. 757, 404 N.E.2d 181) we
find the State has met that burden. We
find the weight of the evidence establishes
that defendant waived his Miranda rights
in a knowing and intelligent manner. For
all of the foregoing reasons the order of
the trial court granting defendant’s motion
to suppress his statements is reversed.

REVERSED.

RAKOWSK]I, P.J., and EGAN, J., concur.

217 NLApp.3d 952
578 N.E.2d 33
Byong K. CHOI, Plaintiff-Appellant,
V.

COMMONWEALTH EDISON
COMPANY, Defendant-
Appellee,

No. 1-89-2177.
Appellate Court of Illinois,
First District, Third Division.
July 10, 1991.
Rehearing Denied Aug. 26, 1991.

Independent contractor’s employee
brought action against owner of nuclear
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power plant to recover for injuries sus-
tained when he slipped and fell on wet
concrete floor. The Circuit Court, Cook
County, Dean Sodaro, J., granted summary
judgment for owner, and employee appeal-
ed. The Appellate Court, Cerda, P.J., held
that owner’s duty to maintain safe work-
place did not include mopping up waler
that accumulated on floor when snow and
ice from pipes used in construction project
melted onto floor, causing puddles of wa-
ter.

Affirmed.

1. Judgment &=185(2)

Although plaintiff does not have to try
his case on defendant’s motion for sum-
mary judgment, he must provide factual
basis which would arguably entitle him to
judgment.

2. Appeal and Error =949

Determination that summary judgment
is appropriate will not be reversed absent
abuse of trial court’s discretion such that
plaintiff’s right to fundamental justice is
violated.

3. Negligence &32(2.10)

Landowner owed duty to independent
sontractor's employee to maintain reason-
ably safe workplace.

4. Negligence &50

Landowner’s duty to independent con-
tractor's employee W maintain reasonably
safe workplace did not extend to taking
precautions against water tracked inside
from natural accumulation outside.

5. Negligence &2, 10

Duty is determined by considering
number of factors, including foreseeability
of harm, likelihood of injury, magnitude of
burden of guarding against it, conse-
quences of placing that burden on defen-
dant, public policy, and social considera-
tions.

6. Negligence 29, M

Landowner owes no duty where natu-
ral accumulation of snow, ice or water ex-
ists on outside or is tracked into building
by pedestrian traffic.

EXHIBIT DH

7. Negligence =28

Property owner has duty and may be
liable in negligence when injuries are result
of unnatural or artificial accumulation of
snow, ice or water, or natural condition
aggravated by owner's use of area and
creation of condition.

8, Negligence =50

Duty owed by owner of nuclear power
plant to independent contractor’s employee
to provide reasonably safe workplace did
not include duty to mop up water that
accumulated on concrete floor when snow
and ice from pipes being brought in from
outside for use in construction project melt-
ed onto floor, causing puddles of water,
where there was no evidence that owner
did anything to aggravate that condition,
but instead condition was continuation of
natural accumulation.

Lane and Munday, Thomas J. Nathan,
Chicago, for plaintiff -appellant.

Johnson, Cusack and Bell, Ltd., John W.
Bell, Michael B. Gunzburg and Thomas H.
Fegan, Chicago, for defendant-appellee.

Presiding Justice CERDA delivered the
opinion of the court:

Plaintiff, Byong K. Choi, brought this
action against defendant Commonwealth
Edison Company seeking recovery for inju-
ries sustained when plaintiff fell on a con-
crete floor while working at a construction
gite. The trial court granted defendant’s
motion for summary judgment. On appeal,
plaintiff argues that the trial court erred in
granting defendant’s motion for summary
judgment because a genuine issue of mate-
rial fact exists. In addition, he argues that
the trial court erred by failing to recognize
defendant’s duty to provide a safe work-
place for workmen engaged in construction
work on its premises and by failing to
extend that duty to include taking precau-
tions against the accumulation of water
inside the building.

On January 10, 1979, plaintiff Choi was
employed by Universal Power Piping, Inc.
(UPP) as a welder at the Dresden Nuclear
Power Plant, which is owned by defendant

DuIberi OOOiii
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Commonwealth Edison Company. UPP
was a subcontractor hired by Common-
wealth Edison to complete installation of a
decontamination flushing system in the Re-
actor 1 building. Plaintiff was working on
the third-floor turbine deck receiving pipes
brought in from the outside by UPP em-
ployees. While stored outside, the pipes
became encrusted with snow and ice. Once
inside, the pipes were raised from the
ground floor to the third-floor turbine deck
area by an overhead crane, which was oper-
ated by a Commonwealth Edison employee.
Then, the pipe was taken from the crane,
placed on a cart, and moved through the
interlock hateh to the reactor building by
UPP employees, including plaintiff. Snow
and ice melted from the frozen pipes, form-
ing puddles of water on the deck wherever
the pipes were transported. Plaintiff was
working in this manner all day prior to the
accident.

As plaintiff and a co-worker were carry-
ing a pipe, approximately 20 feet long and
10 inches in diameter, plaintiff slipped on
water that was on the concrete floor. He
fell backward, hitting his back on a pipe,
and a floor spacer feli across his mid-sec-
tion, causing injuries.

Previously, the appellate court upheld
the trial court’s summary judgment order
for defendant regarding a Structural Work
Act (IILRev.Stat.1983, ch. 48, pars. 60
through 69). (Choi v. Commonwealth Ed-
ison Co. (1984), 129 Il.App.3d 878, 85 III.
Dec. 17, 473 N.E.2d 385) In plaintiff’s
second amended complaint, he alleged that
defendant was guilty of several negligent
acts in its supervision of the construction
work. Defendant filed 2 motion for sum-
mary judgment, arguing that under Illinois
law, it had no duty to take precautions
against natural accumulations of snow, ice
or water that were tracked into a building.
Defendant noted that the UPP foreman's
deposition stated that he did not inform
Edison of the condition because it was the
duty of the contractor's own employees to
clean up after themselves, Defendant
pointed out that the snow came from pipes
that plaintiff and his co-workers had
brought in and carried to the area.

In response to defendant’s motion for
summary judgment, plaintiff argued that

578 N.E2d 35

defendant owed him a duty to maintain a
reasonably safe work place because it re-
tained control over the construction work
performed by UPP employees and could
stop the work in progress for safety or
other reasons. Plaintiff also argued that
defendant breached that duty by failing to
provide a reasonably safe workplace and
by failing to stop work that was being
performed in an unsafe manner. In addi-
tion, plaintiff contended that the melted
snow and ice that caused the unsafe condi-
tion did not accumulate naturally, was not
transported into the building by pedestrian
traffic, and was caused by defendant’s re-
fusal to allow the pipes to be brought into
the building and cleaned off before being
transported to the work area. Plaintiff
notes that the deposition of Commonwealth
Edison’s superintendent stated that Com-
monwealth Edison employees had the re-
sponsibility to clean snow and ice which
came into the building, had the authority to
stop work being performed in an unsafe
manner, and regularly inspected the area.

Concluding that the facts were essential-
ly undisputed, the trial court ordered sum-
mary judgment for defendant. The trial
court stated that there was a common law
duty of an occupier of land to exercise
reasonable care for the safety of people
lawfully on the premises, but that duty did
not extend to a building owner being re-
quired to mop up water from an accumula-
tion of snow, ice or water brought inside a
building construction site. The trial court
indicated that it would be an impossible
burden placed on an owner of a building
construction site to require following the
independent contractor’s employees
around, mopping up every drip of water
brought in from the outside. The trial
court further ruled that Commonwealth
Edison did not create the dangerous condi-
tion, but merely failed to clean up & mess
Wwhich is common whenever building mate-
rials from the outside of a building are
moved into a building.

The trial court analogized this case to
Lohan v. Walgreens Co. (1986), 140 IIL.
App.3d 171, 173, 94 Ill.Dec. 680, 488 N.E.2d
679, which ruled that a landowner has no
duty to clean up snow, ice or water that is
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tracked into a building from a natural accu-
mulation on the outside. The trial court
made no finding whether the accumulation
inside the building was natural or unnatu-
ral, but did state that the water began as a
natural accumulation of snow and ice on
the pipes outside, and was brought into the
building the same way as people tracking it
on their feet. The trial court did not con-
sider the expert’s affidavit and deposition
because it was not factually based. The
expert did not actually examine the premis-
es, the court noted, but merely looked at
photographs.

After the trial court denied plaintiff's
motion to reconsider, plaintiff appealed the
summary judgment order. Plaintiff’s ar-
gument emphasizes that Commonwealth
Edison owed him a duty to maintain a safe
workplace even though he was employed
by an independent contractor hired by Com-
monwealth Edison. He asserts that the
duty included mopping up water that accu-
mulated on the building’s floor when snow
and ice from the pipes melted onto the
floor, causing puddles of water. Plaintiff
relies on cases holding that the landowner
owes a duty to the employee of an indepen-
dent contractor if the owner retains suffi-
cient control over the contractor’s work.
Claudy v. City of Sycamore (1988), 170
1L App.3d 990, 120 Ill.Dec. 812, 524 N.E.2d
994; See Haberer v. Village of Sauget
(1987), 158 I1LApp.3d 313, 110 Ill.Dec. 628,
511 N.E.2d 805, 7Tsourmas v Dineff
(1987), 161 1. App.3d 897, 113 Ill.Dec. 758,
515 N.E.2d 743; Weber v. Northern Illi-
nois Gas Co. (19738), 10 TIL.App.8d 625, 295
N.E.2d 41; Pasko v. Commonwealth Edi-
son Co. (1973), 14 IlLApp.3d 481, 302
N.E2d 642. These cases state that the
duty owed is to maintain a reasonably safe
workplace.

Even if the water began as a natural
accumulation on the outside, plaintiff as-
serts, Commonwealth Edison’s intervening
acts caused the water to be unnaturally
accumulated on the inside of the building.
In the alternative, plaintiff states, the con-
dition was aggravated by Commonwealth
Edison because it would not allow the pipes
to be stored inside where the snow and ice
could be safely removed after it melted.
Furthermore, plaintiff argues, the pipes
were brought in from the outside and load-

ed onto an overhead crane operated by a
Commonwealth Edison employee. The
overhead crane then took the pipes to the
third floor of the building, where UPP em-
ployees transported the pipes through a
tunnel into the reactor building. By the
time the pipes reached the third floor, the
snow and ice was melting, and water from
the pipes was dripping on the floor. It is
on that water that plaintiff fell and injured
himself.

Defendant responds that the water was &
patural accumulation tracked in from the
outside by UPP employees, including plain-
tiff. It asserts that this situation should be
treated the same as a natural accumulation
tracked in from the outside by pedestrian
traffic, thus creating no duty by the land-
owner.

Defendant relies on two types of cases:
those concerning natural accumulations of
snow, ice or water outdoors and those con-
cerning snow, ice or water tracked into a
building from the outside, whether tracked
in by pedestrians’ shoes, coats or umbrel-
las. In Lohan, 140 IlLApp.3d at 172, 94
I.Dec. 680, 488 N.E.2d 679, the plaintiff
slipped and fell on water that had been
tracked from the outside into the common
hallway of the defendants’ stores. The
appellate court ruled that the owners did
not have a duty to continuously remove the
tracks left by customers who had walked
through the natural accumulations of snow
or water outside, tracking them inside.
Even if the owner has knowledge that the
accumulation caused a dangerous condi-
tion, the court stated, there is no duty if
the accumulation is natural. (Lohan, 140
ILApp.3d at 178, 94 IllDec. 680, 488
N.E2d 679.) See also Handy v. Sears,
Roebuck & Co. (1989), 182 Ill.App.3d 969,
181 Ill.Dec. 471, 538 N.E.2d 846 (summary
judgment in favor of defendant store af-
firmed where plaintiff slipped and fell on
water located within store); Shoemaker v.
Rush-Presbyterian-St. Luke’s Medical
Center (1989), 187 Ill.App.3d 1040, 135 IIL
Dec. 446, 543 N.E.2d 1014 (hospital had no
duty to clean up natural accumulation of
water tracked into hospital on pedestrians’
coats and umbrellas); Serritos v. Chicago
Transit Authority (1987), 153 Ill.App.3d

265, 106 T1l.Dec. 243, 505 N.E.2d Hido(6i800304

transit authority had no duty where plain-
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tiff fell on snow and slush covered steps of
bus owned and operated by defendant),

[1,2] The purpose of summary judg-
ment is to determine whether a triable is-
sue of fact exists. (Haberer, 158 I1l.App.3d
at 316, 110 Il..Dec. 628, 511 N.E.2d 805.) It
may be granted if the pleadings, exhibits,
affidavits, and depositions on file establish
that there is no genuine issue of material
fact, and that the moving party is entitled
to judgment as a matter of law. (IlLRev.
Stat.1985, ch. 110, par. 2-1005(c); Branson
v. R & L Investment, Inc. (1990), 196 III.
App.3d 1088, 1090, 148 Ill.Dec. 689, 554
N.E.2d 624.) Although the plaintiff does
not have to try his case, he must provide a
factual basis which would arguably entitle
him to judgment. (Handy, 182 Ill.App.3d
at 972, 131 Ill.Dec. 471, 538 N.E.2d 846.)
The determination that summary judgment
is appropriate will not be reversed absent
an abuse of the trial court's diseretion such
that the plaintiff's right to fundamental
justice is violated. Breeze v. Payne (1989),
181 IlLApp.8d 720, 727, 130 Ill.Dec. 386,
537 N.E.2d 453.

[3-5] Commonwealth Edison owed
plaintiff the duty to maintain a reasonably
safe workplace, but it did not extend to
taking precautions against water tracked
inside from a natural accumulation outside.
Duty is determined by considering a num-
ber of factors: the foreseeability of harm
(Breeze, 181 Ill.App.3d at 727, 130 Ill.Dec.
386, 537 N.E.2d 453), the likelihood of the
injury, the magnitude of the burden of
guarding against it, the consequences of
placing that burden on the defendant, pub-
lic policy, and social considerations., Deal-
ers Service & Supply Co. v. St. Louis
National Stock. (1987), 155 Ill.App.3d
1075, 1080, 108 Ill.Dec. 664, 508 N.E.2d
1241,

[6,7] In lllinois, a landowner owes no
duty where a natural accumulation of
Snow, ice or water exists on the outside or
is tracked into a building by pedestrian
traffic. (Lohan, 140 Ill.App.3d at 172, 94
Ill.Dec. 680, 488 N.E.2d 679.) However, a
property owner does have a duty and may
be liable where the injuries are a result of
an unnatural or artificial accumulation, or
a natural condition aggravated by the own-
er’s use of the area and creation of the
condition. (Handy v. Sears, Roebuck &

578 N.E2d 37

Co. (1989), 182 Ill.App.3d 969, 971, 131 1L
Dec. 471, 538 N.E.2d 846.) To establish a
duty, the plaintiff must make an affirma-
tive showing of an unnatural accumulation
or an aggravation of a natural condition
before recovery will be allowed. (McCann
v. Bethesda Hospital (1979), 80 I1l.App.3d
544, 549, 35 Ill.Dec. 879, 400 N.E.2d 16.)
Plaintiff made no such showing in this
case,

[8] Therefore, summary judgment for
defendant was proper. The water in the
nuclear power plant was a continuation of
a natural accumulation. There was no evi-
dence presented that Commonwealth Edi-
son did anything to aggravate the condi-
tion. To require an owner of a construc-
tion site to follow workmen around and
immediately clean up any melting snow, ice
or water that had been brought in from the
outside would be too high a burden.

Affirmed.

WHITE and GREIMAN, JJ., concur.

217 1lLApp.3d 958
578 N.E.2d 37

FISTER/WARREN, successor in interest
to Charles L. Fister and Associates,
Inc., a corporation; Charles L. Fister
and Robert J. Warren, Plaintiffs-Appel-
lants/Counter-Defendants-Appellees,

V.

BASINS, INC., a Wyoming corporation,
and Georgia Marble Company, a Geor-
gia corporation, Defendants-Appel-
lees/Counter-Plaintiffs-Appellants.

Nos. 1-90-2260, 1-90-2882.

Appellate Court of Illinois,
First District, Sixth Division.
July 12, 1991.
Rehearing Denied Aug. 30, 1991.

Stock sellers brought action against
buyer of corporation and corporation, seek-
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** FILED ** Env: 20425983
McHenry County, lllinois
2017LA000377

Date: 11/23/2022 12:21 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,

V. Case No. 17 LA 377

THE LAW OFFICE OF THOMAS J.
POPOQOVICH, P.C., and HANS MAST

S N N N N N N N N N N

Defendants.

PLAINTIFF’'S 2ND AMENDED MOTION TO EXCLUDE THE DEPOSITION OF
DEFENDANT HANS MAST TAKEN IN VIOLATION OF SUPREME COURT RULE 206
h(2) REMOTE ELECTRONIC MEANS DEPOSITIONS and ORDERS OF THE
ILLINOIS SUPREME COURT In re: ILLINOIS COURTS RESPONSE to COVID-19
EMERGENCY/IMPACT ON DISCOVERY M.R.30370 CORRECTED ORDER APRIL
29, 2020 and M.R.30370 AMENDED ORDER JUNE 4, 2020 and to GRANT LEAVE
TO TAKE THE DISCOVERY DEPOSITION OF DEFENDANT HANS MAST

Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A.
Talarico, and for his Motion To Exclude the Discovery Deposition of Defendant Hans
Mast taken in violation of Supreme Court Rule 206 h(2) and Supreme Court Orders
states as follows:

RELEVANT FACTS

1) On June 25, 2020 the Discovery Deposition of Defendant Hans Mast was taken

pursuant to a non-filed notice (violation waived) but all 15 exhibits and the questioning

Received 11-23-2022 12:30 PM / Circuit Clerk Accepted on 11-23-2022 01:35 PM / Transaction #20425983 / Case #2017LA000377
Purchased from re:SearchiL Page 1 0f 70 C 1770 v2
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of deponent Hans Mast based upon all 15 exhibits violated the Rules and Orders of the
lllinois Supreme Court.

2) Plaintiff first learned of the aforesaid violations during a hearing on April 27, 2022
when the Honorable Judge Thomas A. Meyer was sent the hard copy of said deposition
without any exhibits from Defendants’ Attorney’s office and the exhibits 1-11 and 13-15
from the Plaintiff’'s current Attorney’s office. (Please see Report of Proceedings April 27,
2022 page 2 line 23-24 and page 4 line 7-9 which is part of the Clerk’s online file)

3) Plaintiff's current Attorney objected to the use of the discovery deposition of
Defendant Hans Mast during the hearing because there’s exhibit(s) missing. (Please
see Report of Proceedings April 27, 2022 page 31 line 21-24 which is part of the Clerk’s
online file)

4) Plaintiff's current Attorney more completely explained to the Court that the
discovery deposition of Hans Mast in all its variations was missing exhibit 12. (Please
see Report of Proceedings April 27, 2022 page 36 line 19-24 to page 37 line 1-3 which
is part of the Clerk’s online file)

5) Thereafter this Honorable Court asked Defendants’ Attorney whether he had
exhibit 12. (Please see Report of Proceedings April 27, 2022 page 37 line 19-20 which
is part of the Clerk’s online file)

6) The Attorney for the Defendants responded “I may. | don’t know. | haven’t look for
it.” (Please see Report of Proceedings April 27, 2022 page 37 line 20-21 which is part of

the Clerk’s online file)
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7) This Honorable Court ordered Defendants’ Attorney to produce exhibit 12 if he
has it. (Please see Report of Proceedings April 27, 2022 page 39 line 16-21 which is
part of the Clerk’s online file)

8) On April 28, 2022 Plaintiff's current Attorney received an email from Defendants’
Attorney’s office with a link at https://www.dropbox.com to access Mast Dep Ex.12.
(Please see Plaintiff's Exhibit #1 attached)

9) Plaintiff's current Attorney noticed that the label purporting to be authentic on
Hans Mast’s discovery deposition exhibit 12 seemed not to match the other 14 exhibit
label as to fonts, shape, color, and DEPONENT’s NAME (Hans Mist not Hans Mast).

10) On May 18, 2022 Plaintiff's current Attorney caused to be served upon Certified
Shorthand Reporter Barbara G. Smith a Subpoena For Records in which she was
requested to produce “The original discovery deposition of Hans Mast taken in this
matter on June 25, 2020 including all pages, all indexes, all exhibits and all
stenographic/shorthand notes.”

11) Certified Shorthand Reporter Barbara G. Smith’s complete response submitted
on a flash drive was received on June 16, 2022.

12) Contained on the flash drive is a file titted HPSCANS and therein were a series
of communications and handwritten notes between the Certified Shorthand Reporter
Barbara G. Smith and Noelle Kappes of US Legal Support and Plaintiff's former
attorney Julia C. Williams clearly indicating that Hans Mast discovery deposition taken
June 25, 2020 did not have exhibit 12 sent before the deposition nor uploaded during
the deposition and said exhibit was never in the Certified Shorthand Reporter Barbara

G. Smith’s possession before, during or after the deposition was taken, transcribed or

3
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submitted for transmission. (Please see Plaintiff's Group Exhibit #2 Barbara G. Smith
job papers0001.pdf and job papers0002.pdf attached)

13) Thereafter, on June 21, 2022 Plaintiff's current Attorney sent Hans Mast’s
discovery deposition taken on June 25, 2020 with exhibits 1-11 and 13-15, that were
located in Plaintiff's former Attorney Julia C. Williams’ electronic file with exhibit 12
received from Defendants’ Attorney’s office on April 28, 2022 with Barbara G. Smith’s
flash drive to Plaintiff's S. Ct. Rule 213(f)(3) expert Robin D. Williams, MFS, MS, D-
BFDE Board Certified, Omni Document Examinations for analysis.

14) On July 11, 2022 Plaintiff's current Attorney received Robin D. Williams’s Report
of Findings concluding that the label on exhibit 12 did not come from the same group or
batch of labels identified as exhibits 1-11 and 13-15. (Please see Plaintiff’'s Exhibit #3
Robin D. Williams Report of Findings July 11, 2022 attached)

15) On July 11, 2022 Plaintiff's current Attorney received an email from Defendants’
Attorney stating that the Hans MIST EMPHASIS ADDED exhibit 12 alleged to be part
of Defendant Hans Mast’s discovery deposition was received separately from U.S.
Legal Support by both his office and Plaintiff’'s former Attorney Julia Williams on July 14,
2020 while the Deposition and Exhibits 1-11 and 13-15 were received from U.S. Legal
Support by both his office and Plaintiff's former Attorney Julia Williams on July 10, 2020.

(Please see Plaintiff's Exhibit #4 attached)

LAW AND ORDER(S)

lllinois Supreme Court Rule 206. Method of Taking Depositions on Oral Examination
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(h) Remote Electronic Means Depositions. Any party
may take a deposition by telephone, videoconference, or
other remote electronic means by stating in the notice

EMPHASIS ADDED the specific electronic means to be
used for the deposition, subject to the right to object. For the
purposes of Rule 203, Rule 205, and this rule, such a
deposition is deemed taken at the place where the deponent
is to answer questions. Except as otherwise provided in this
paragraph (h), the rules governing the practice, procedures
and use of depositions shall apply to remote electronic
means depositions. (1) Reserved. (2) Any e hibits or other
demonstrative evidence to be presented to the deponent
by any party at the deposition shall be provided to the
officer administering the oath and all other parties
within a reasonable period of time prior to the
deposition, unless the deposition participants are able
to view the e hibits in real time during the deposition.

EMPHASIS ADDED (3) Reserved. (4) The party at whose
instance the remote electronic means deposition is taken
shall pay all costs of the remote electronic means deposition,
unless otherwise agreed by the parties. (5) Time spent at a
remote electronic means deposition in addressing necessary

technology issues shall not count against the time limit for

5
Received 11-23-2022 12:30 PM / Circuit Clerk Accepted on 11-23-2022 01:35 PM / Transaction #20425983 / Case #2017LA000377
Purchased from re:SearchlL Page 5 of 70 C 1774 V2
EXHIBIT DJ

Page 5 of 70





the deposition set by Rule 206(d), by stipulation, or by court
order. (6) No recording of a remote electronic means
deposition shall be made other than the recording disclosed
in the notice of deposition.

M.R.30370 CORRECTED ORDER APRIL 29, 2020

(Please see Plaintiff's Exhibit #5 attached)

M.R.30370 AMENDED ORDER JUNE 4, 2020

(Please see Plaintiff's Exhibit #6 attached)

ILCS / ro Ch. , par.

Sec. .Po ero cortsto aerles. a TheS pre e
Co rto this State has po erto a er leso pleading, practice
and proced re or the circ it, Appellate and S pre e Co rts
s pple entar to, tnotinconsistent ith the provisions o this
Act, andto a endthe sa e, orthep rpose o a ing this Act
e ective orthe convenient ad inistration o j stice, and other ise
si pli ingj dicial proced re, and po erto a er les governing
pleading, practice and proced re in s all clai s actions, incl ding
service o process in connection there ith. nless other ise
indicated  the te t, re erences in this Acttor les aretor les o
the S pre e Co .

S Jjecttother leso the S pre e Co i, the circ it and

6
Received 11-23-2022 12:30 PM / Circuit Clerk Accepted on 11-23-2022 01:35 PM / Transaction #20425983 / Case #2017LA000377
Purchased from re:SearchiL Page 6 of 70 C 1775 V2
EXHIBIT DJ

Page 6 of 70





Appellate Co rts a a er lesreg lating their doc ets,
calendars, and  siness.

So rce P.A.

(735 ILCS 5/1-105) (from Ch. 110, par. 1-105)

Sec. 1-105. Enforcement of Act and rules. The Supreme Court
may provide by rule for the orderly and expeditious administration
and enforcement of this Act and of the rules, including the striking
of pleadings, the dismissal of claims, the entry of defaults, the
assessment of costs, the assessment against an offending party of
the reasonable expenses, including attorney s fees, which any
violation causes another party to incur, or other action that may
be appropriate. EMPHASIS ADDED

(Source: P.A. 82-280.)

Rule 211. Effect of Errors and Irregularities in Depositions;
Objections (a) As to Notice. All errors and irregularities in the notice
for taking a deposition are waived unless written objection is
promptly served upon the party giving the notice. (b) As to
Disqualification of Officer or Person. Objection to taking a
deposition because of disqualification of the officer or person before
whom it is to be taken is waived unless made before the taking of

the deposition begins or as soon thereafter as the disqualification

7
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becomes known or could have been discovered with reasonable
diligence. (c) As to Competency of Deponent; Admissibility of
Testimony; Questions and Answers; Misconduct; Irregularities. (1)
Grounds of objection to the competency of the deponent or
admissibility of testimony which might have been corrected if
presented during the taking of the deposition are waived by failure
to make them at that time; otherwise objections to the competency
of the deponent or admissibility of testimony may be made when
the testimony is offered in evidence. (2) Objections to the form of a
question or answer, errors and irregularities occurring at the oral
examination in the manner or taking of the deposition, in the oath or
affirmation, or in the conduct of any person, and errors and
irregularities of any kind which might be corrected if promptly
presented, are waived unless seasonable objection thereto is made
at the taking of the deposition. (3) Objections to the form of written
questions are waived unless served in writing upon the party
propounding them within the time allowed for serving succeeding
questions and, in the case of the last questions authorized, within 7
days after service thereof. (4) A motion to suppress is unnecessary
to preserve an objection seasonably made. Any party may, but
need not, on notice and motion obtain a ruling by the court on the
objections in advance of the trial. (d) As to Completion and Return

of Deposition. Errors and irregularities in the manner in which the

8
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testimony is transcribed or the deposition is prepared, signed,
certified, sealed, indorsed, transmitted, filed, or otherwise dealt with
by the officer are waived unless a motion to suppress the
deposition or some part thereof is made with reasonable
promptness after the defect is, or with due diligence might have
been, ascertained. Committee Comments This rule is derived from
former Rule 19-9. The language is unchanged except that the
period for filing objections to the form of written questions has been
extended to seven days in subparagraph (c)(3) in keeping with the
committee’s policy of measuring time periods in multiples of seven

days.

VIOLATIONS

A) The exhibits that were decided upon to be used by former counsel Julia C. Williams,
and specifically exhibit 12, were not provided to the officer administering the oath and all
other parties within a reasonable period of time prior to the deposition. In fact, e hibit
12 was never provided to the officer administering the oath. EMPHASIS ADDED
A1) On or about April 30, 2020 Defendants’ Counsel sent an email to Plaintiff's former
Counsel Julia C. Williams indicating an awareness of the current Supreme Court rules
regarding depositions when he wrote "The recent temporary amendment to Rule 206
(facilitating depositions during the Covid crisis), prompted me to touch base and inquire
whether you may want to consider attempting to depose Hans Mast remotely in the 2"

half of May..” (Please see Plaintiff’'s Exhibit #7 attached.)

9
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A2) On or about May 29 2020 former attorney Julia C. Williams sent an email to
Defendants’ Counsel indicating an awareness of the current Supreme Court rules
regarding depositions when she wrote ” ...and given the Supreme Court rules, it makes
sense to take advantage of the remote deposition option.” (Please see Plaintiff’'s Exhibit
#8 attached.)

A2.1) On or about June 19, 2020 Defendants’ attorney emailed Plaintiff's former
attorney Julia C. Williams stating “Julia: | just received your notice of attorney lien. Will
you still be taking the dep next week?

My experience with receiving liens at this stage of litigation (in a high percentage of
cases) is that a withdrawal shortly follows. Hopefully not the case here, but just making
sure we are still on for the Mast’s dep. (Please see Plaintiff's Exhibit 15 attached.)

A3) On or about June 23, 2020 Plaintiff's former attorney Julia C. Williams emailed
Defendants’ attorney 23 exhibits that she may emphasis added use in the discovery
Deposition of Defendant Hans Mast on June 25, 2020. Additionally she indicated that
there could be additions and there may be subtractions. emphasis added
Additionally she wrote ”...and | will do my best to send them ahead of time.” (Please see
Plaintiff's Exhibit #9 attached.)

A3.1) On or about June 24, 2020 at 10:49 AM (less than 24 hours before the start of
the discovery deposition of Defendant Hans Mast) Plaintiff's former attorney Julia C.
Williams emailed Defendants’ attorney 1 more exhibit that she may emphasis added
use. (Please see Plaintiff's Exhibit 9 attached.)

A3.2) On June 25, 2020 the discovery deposition of Hans Mast was called at 10:00 AM

“‘pursuant to subpoena and pursuant to the Code of Civil Procedure of the State of
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lllinois and the RULES OF THE SUPREME COURT THEREOF, PERTAINING TO THE
TAKING OF DEPOSITIONS, EMPHASIS ADDED . (Please see Defendants’ The Law
Offices Of Thomas J. Popovich, P.C. and Hans Mast's Motion/Memorandum In
Support Of Their Motion For Summary Judgment

Exhibit G page 1 lines 15 to 17)

A3.3) On June 25, 2020 at 12:31 PM (approximately 15-30 minutes after the conclusion
of the discovery deposition of Defendant Hans Mast, Defendant’s attorney sends an
email to Plaintiff's former attorney Julia C. Williams discussing what is “...fresh in his
mind...” but any conversation regarding errors and irregularities in the just concluded
deposition is notably absent. (Please see Plaintiff Exhibit 16 attached.)

A3.4) Shortly after the Deposition ended Barbara G. Smith emailed Julia C. Williams
asking for Exhibit 12 and Julia C. Williams responded by sending a blank email.
Additionally, Barbara G. Smith called and left a message for Julia C. Williams on July 6,
2020 again requesting Exhibit 12. On July 7, 2020 Barbara G. Smith submitted the
June 25, 2020 discovery deposition of Hans Mast to U.S. Legal Support without Exhibit
12. (Please see Plaintiff's Group Exhibit 2 attached).

A3.5) The Deposition of Defendant Hans Mast was received by Plaintiff's former
attorney and Defendants’ attorney from U.S. Legal Support without the Hans Mist

E hibit 12 EMPHASIS ADDED on July 10, 2020.

A4) On or about July 13, 2020 Noelle Kappes, Scheduling and Client Solution Manager|
U.S. Legal Support sends an email to Plaintiff's former attorney Julia C. Williams stating
that “the court reporter indicated you would be sending us exhibit 12 from this

deposition (discovery deposition of Defendant Hans Mast taken remotely on June 25,

11
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2020) so that we can include it with the transcript. | don’t believe we have received it
can you send it tomorrow?” (Please see Plaintiff's Exhibit #10 attached)

A5) On or about July 14, 2020 Plaintiff's former attorney Julia C. Williams emails to
Noelle Kappes “Dear Noelle, | am sorry. | thought | had responded to Barbara’s email
with the exhibit. It is attached here.” (Please see Plaintiff’'s Exhibit #10 attached.)

AB6) On or about July 14, 2020 wtolliver2uslegalsupport.com emailed to Plaintiff's former
attorney and Defendants’ attorney that “Exhibit 12 is now available to download”
(Please see Plaintiff’'s Exhibit #11 attached)

A6.1) Exhibit 12 was never presented to the officer administering the oath Barbara G.
Smith, CSR, RPR Notary Public but was sent after the deposition of Defendant Hans
Mast was taken on June 25, 2020 but sent on July 14, 2020 to Noelle Kappes,
Scheduling and Client Solution Manager| U.S. Legal Support who forwarded it to
wtolliver2, another employee of U.S. Legal Support who created the misspelled, non-
conforming HANS MIST [EMPHASIS ADDED label.

A7) On or about July 14, 2020 Plaintiff’'s former attorney Julia C. Williams wrote to
Plaintiff “Attached is exhibit 12 that was missing in the original transcript copy because
the copy that the court reporter received was blank. [emphasis added] (Please see
Plaintiff's Exhibit #12 attached)

A8) On or about August 5, 2022 Plaintiff’'s former attorney inexplicitly emails to Mary
Winch marywinch@clintonlaw.net,ed@clintonlaw.net the same email she sent to the
same recipients on July 14, 2020. (Please see A5 above and Plaintiff's Exhibit #13

attached)
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B) The deposition participants were not able to view the exhibits in real time during the
deposition.

B1) The following clearly indicated a problem with viewing the exhibits submitted and
the Defendant’s internet equipment and internet connection and audio during the
attempted remote discovery deposition of Defendant Hans Mast:

B1.1) Q. So I'm uploading Exhibit 2, it’s titled Dulberg Mast Dep Exhibit 2, and this
should be the original complaint filed in the case Dulberg versus Gagnon, et al., 12 LA
178, filed in McHenry County. Do you see that document?

A. Yeah. What I'm going off are an email | got with all the exhibits attached, so I'm not —
that’'s what I'm looking at.; (Please see Defendants’ The Law Offices Of

Thomas J. Popovich, P.C. And Hans Mast’s Motion/Memorandum In

Support Of Their Motion For Summary Judgment Exhibit G page 17 lines 3 to 10

also found on 209 of 464 previously filed.)

B1.2) Q. Okay.

A. Oh, uh, I think—It just kicked me off.

Mr. Flynn: | got disconnected, too. It's the Wi-Fi.

By Ms. Williams:

Q. Okay, we’ll just wait a minute here.

A. | can hear you. | just can’t see you. Q. We’ll wait a minute until you can get your
video back on.

Mr. Flynn: Julia, we think the Wi-Fi may have dropped here in the office. emphasis
added

Ms. Williams: Okay. Well, let’s just give a minute and see.; (Please see Defendants’
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The Law Offices Of Thomas J. Popovich, P.C. And Hans Mast’s Motion/Memorandum
In Support Of Their Motion For Summary Judgment Exhibit G page 22 lines 1

to 10 also found on 211 of 464 previously filed.)

B1.3) Q. Okay. | just uploaded Dulberg Mast Exhibit 4 and it says letter—it’s “Letter Re
Settlement,” and that should be —still be Exhibit 4 that was emailed around to Counsel
so that you would have it. And it is labeled POP192 and POP193. Do you recognize
those documents?

A. Wait. | think the Internet, maybe because we were having problems, is the Internet
went down, so now my exhibits aren’t pulling up. Can you try again? Do you have that,
George?

Mr. Flynn: Yeah, here’s the hard copy. emphasis added

The Witness: I'll look at the hard copy emphasis added , so what are you asking?
(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And Hans
Mast’'s Motion/Memorandum In Support Of Their Motion For Summary Judgment
Exhibit G page 26 lines 5 to 17 also found on 212 of 464 previously filed.)

B1.4) Q. Okay. Just uploaded Exhibit 5, and this is email dated October 30, 2013, and
it's marked at the bottom 000195.

A. Okay.

Q. Okay, and here in this email it looks like you started this email chain to Paul on
October 25, 2013. Do you see that?

A. It looks like there's a couple emails here. There’s several pages. You just mean the
first page?

Q. I think—It should only be, | believe it's only one page and it looks like—
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A. Oh, these aren’t part of it ? Just one page?

Q. The document that | have is just one page. Are we looking at the same thing?

A. Okay.

Q. It's POP00195 on the bottom.

A. Yeah, he had a couple other pages on it, but okay.

Q. Okay. | just want to make sure that | didn’t —okay. And on the bottom there of the first
sheet, if you have several, | only published one sheet for the purposes of this
deposition emphasis added , it states, “Friday, October 25, 2013,” do you see that?
(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And Hans
Mast’'s Motion/Memorandum In Support Of Their Motion For Summary Judgment
Exhibit G page 28 lines 16 to 24 and page 29 lines 1-14 also found on 212 of

464 previously filed.)

B1.5) Q. Okay. So I'm going to upload another file here.

A. Yeah, our internet is down. That’s why | can’t bring these up.

Q. Okay.

Mr. Flynn: Julia, just so you know, I've got hard copies of the majority of the exhibits you
sent with the exception of the larger files, like the insurance policy and the dep
transcripts.

MS. Williams: Okay. Okay, great.

Mr. Flynn: I've got some of the deposition transcripts, but | didn’t want to waste a lot of
paper and ink at home.

MS. Williams: Okay. | think we’ll be—For the most part, | think we’ll be fine and we’'ll

deal with it if and when we get to that point.
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Q. Okay. So the document that I'm looking at now is another email on the —it's now titled

Exhibit 6. | don’t think it was entitled Exhibit 6 in what | sent to George, but it's an email
that the first date on the email is November 4, 2013, and the last date is November 5,

2013 email chain and it's —at the bottom it's stamped Dulberg001531.

A. What exhibit is it?

Q. I think it might have been 5-A (emphasis added) to George. It's now exhibit 6 for the

purpose of this deposition. (Please note that there never was an exhibit marked 5-A)

A. Yeah, that wasn’t part of the download then. Do you have—

Mr. Flynn: Yeah, | don’t think that was included. (Please see Defendants’ The Law
Offices Of Thomas J. Popovich, P.C. And Hans Mast’s Motion/Memorandum In
Support Of Their Motion For Summary Judgment Exhibit G page 31 lines 10 to
24 and page 32 lines 1 to 17 also found on 213 of 464 previously filed.)

B1.6) Q. Okay. Okay, I'm going to stop screen sharing. Okay. I’'m going to upload
another file. This is Deposition Exhibit 7. George, you probably had it as Exhibit 6, but

for the purpose of this deposition right now it’s going to be 7 and it's an email chain
dated—

A. | have these on the computer. You don’t need to, unless
you want to, but I'm just saying | have these on the

computer.

Q. Okay, but Barb needs them, so that’s why | keep
uploading them, otherwise she doesn’t have them. Okay. So
Exhibit 7, and it's POP00181 and POP00182,and it’s two

pages of an email chain, it starts November 15" and
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ends November 19, is that accurate?

A. Yes.

(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And

Hans Mast’'s Motion/Memorandum In Support Of Their Motion For Summary Judgment
Exhibit G page 35 lines 5 to 20 and also found on 214 of 464 previously filed.)

B2) From this point on the transcript indicated that the deponent could not view any
exhibits uploaded so that Plaintiff's former attorney Julia C. Williams was asking
questions based upon her attempted uploads but the deponent Defendant Hans Mast
was looking at physical documents to respond based upon the following:

B2.1) Q. Okay. So I'm going to upload another document and then we can keep going
here. And then this is Exhibit 8 and for —it is a letter from Ronald Barch to you, Hans,
and it's POP000667. Do you have emphasis added that ?

A. What date is it?

Q. I'm sorry, dated November 18, 2013,

A. Yeah, | have emphasis added that.

(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And

Hans Mast’s Motion/Memorandum In Support Of Their Motion For Summary Judgment
Exhibit G page 36 lines 6 to 13 and also found on 214 of 464 previously filed.)

B2.2) Q. Yep, it's POP000181.
A. What exhibit?

Q. It's Exhibit 7.
A. 7, that's the letter.

Q. If may be 6 for you. It may be 6 for you.

17
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A. Let’s take a look. What page is the email?

Q. The date at the top of the email chain is Tuesday, November 19, 2013.

A. Yeah, | have emphasis added that.

(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And

Hans Mast’'s Motion/Memorandum In Support Of Their Motion For Summary Judgment
Exhibit G page 38 lines 1 to 9 and also found on 215 of 464 previously filed.)

B2.3) Q. I'm going to add another exhibit here. Okay, for the purpose of this deposition
it's Deposition Exhibit 9. This is a memorandum. At the top it will say, “ memorandum,”
and the date is November 20, 2013, and at the bottom it is identified as POP and then

3 — there’s 000003, | believe. Do you have emphasis added that ?
A. What exhibit is it?

Q. | think you’re probably going to have it as Exhibit 8, but for the purpose of this
deposition it's actually going to be Exhibit 9.

(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And

Hans Mast’s Motion/Memorandum In Support Of Their Motion For Summary Judgment
Exhibit G Pages page 40 lines 12 to 22 and also found on 214 of 464 previously filed.)
B2.4) Q. Okay, I'm uploading Dulberg Mast Dep Exhibit 12. This is titled “Legal
Research.” And this is hard because there’s — it’s 27 pages. Some of them have
Bates numbers, but some of them are black on the bottom, so | think the bates
Numbers didn’t —didn’t take, but it’s roughly — looks like roughly 204, maybe 205,
Dulberg 204, 205 through roughly Dulberg00304 —Actually, I’'m sorry, these aren’t
going to be continuous. But do you have the packet of legal research in front of

you? It appears to be copies out of a — copies of case law out of the Northeastern
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Digest.

A. | just have the one case here.

Q. Just one case? Which — What is the case title?

A. The first one, it’'s LAJATO. emphasis added

(Please see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And

Hans Mast’s Motion/Memorandum In Support Of Their Motion For Summary Judgment
Exhibit G page 49 lines 20 to 24, page 50 lines 1 to 11 and also found on 217-

218 of 464 previously filed.)

C) The case of Tilschner v. Spangler No.2-10-0111, 949 N.E.2d 688, 350 lll.Dec.896,
409 . App.3d 98 (2011) which Plaintiff Paul Dulberg specifically instructed his former
attorney Julia C. Williams to include as an exhibit to be the basis of questions to the
deponent Defendant Hans Mast because: Mast had personally given a copy of the
certified opinion to Dulberg on November 20, 2013; had personally appeared and
argued the case along with Thomas J. Popovich, and Mark J. Vogg of Defendant the
Law Offices of Thomas J. Popovich, P.C.; and had insisted that the decision in the case
was the reason Plaintiff Paul Dulberg would not prevail in the underlying case against
the Defendants Carolyn and William (Bill) McGuire. (This is based upon information and
belief pending this Honorable Court’s ruling upon Plaintiff's previously filed Motion To
Compel concerning his former attorney Julia C. Williams’ claims of Attorney-Client

Privilege and Work Product.) (Please see Plaintiff’'s Exhibit 14 Tilschner v. Spangler

No.2-10-0111 attached)

C1)_Tilschner v. Spangler No.2-10-0111 was not included in exhibit 12 as constituted,

when sent 19 days after the deposition had concluded, in response to the inquires of

19
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Noelle Kappes Scheduling and Client Solutions Manager| U.S. Legal Support (Please
see Defendants’ The Law Offices Of Thomas J. Popovich, P.C. And Hans Mast’s
Motion/Memorandum In Support Of Their Motion For Summary Judgment Exhibit G
found on pages 264 - 290 of 464 previously filed.)

C2) Tilschner v. Spangler No.2-10-0111 was inexplicitly replaced with an

exact duplicate of the Lejato v. AT&T, INC., No. 1-95-0447 669 N.E.2d 645

283 lll. App. 3d 126 (1996) (Please see Defendants’ The Law Offices Of

Thomas J. Popovich, P.C. And Hans Mast’s Motion/Memorandum In

Support Of Their Motion For Summary Judgment Exhibit G Pages 264-

285 of 464 previously filed.)

D1) On November 4, 2022 Defendants’ attorney was allowed to raise the issue of

“‘waiver” alleging that both Defendant Hans Mast’s attorney and Plaintiff Paul Dulberg
waived any and all objections by stating “ all objections to that manner were waived by
both parties.” (Please see Report of Proceeding November 4, 2022 page 14 line 14-15
which is contained in the Clerk of Court’s electronic file for this matter.

D2) The lllinois General Assembly empowered the lllinois Supreme Court to make and
enforce rules for the Circuit, Appellate and Supreme Court. (Please see above -
ILCS / ro Ch. , par. and (735 ILCS 5/1-105) (from Ch. 110, par. 1-
105).

D3) lllinois Supreme Court Rule 211 does not allow opposing attorneys to waive the
rules and orders powers granted to the lllinois Supreme Court by the lllinois General

Assembly.

D4) It should be noted that:1) there were multiple emails between the Plaintiff and

20
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Defendants’ attorneys as close in time as less than 24 hours before and at most 30
minutes after the deposition and the subject of “waiver” was not discussed. (Please
see Exhibits 9, 15 and 16 attached.); 2) On July 30, 2020 Julia C. Williams, in response
to Plaintiff's question about the Deposition of Hans Mast did not respond with anything
about “waiver” of issues and cavalierly stated “Your future counsel will need to bring
that before the Judge at some point” Please see Plaintiff Exhibit 17 attached): 3) Julia
C. Williams filed her Motion to Withdraw on behalf of herself and the Clinton Law Firm
on August 18, 2020 (Please see the Clerk of McHenry County Circuit Court’s electric

file for this case.)

Wherefore, Plaintiff Paul Dulberg prays that Plaintiff's Motion to Exclude the
discovery deposition of Defendant Hans Mast taken remotely on June 25, 2020 is
granted, that Plaintiff request to take the deposition of Defendant Hans Mast is granted,
but if Defendants’ verbal request to file a sur-response is allowed then the Plaintiff be
granted a reasonable time to file a sur-reply after considering what'’s left of Plaintiff's
time to respond to Defendant’s Motion for Summary Judgment and for any other

additional relief this Honorable Court deems fair and equitable.

Respectfully submitted,
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/s/ Alphonse A. Talarico

Alphonse A. Talarico

By: Alphonse A. Talarico

Plaintiff's attorney

707 Skokie Boulevard Suite 600
Northbrook, Illinois 60022

(312) 808-1410

ARDC No. 6184530
contact@lawofficeofalphonsetalarico.com

alphonsetalarico@gmail.com
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RE: Dulberg v. Mast and Popovich

Linda Walters <lwalters@karballaw.com>
Thu 4/28/2022 4:00 PM

To: Alphonse Talarico <contact@lawofficeofalphonsetalarico.com>
Cc: George Flynn <gflynn@karballaw.com>
On behalf of George Flynn, please use the below link to access Mast Dep Ex. 12.

https://www.dropbox.com/s/b2Imm0a6s3oex3d/Mast%20Dep%20EX.%2012.PDF?dI=0

Thank you.

Linda Walters
Asst. to George Flynn

Linda Waliters

Karbal | Cohen | Economou | Silk | Dunne | LLC
150 S. Wacker Drive

Suite 1700

Chicago, IL 60606

= P (312) 431-3641
@ F: (312) 431-3670
XE Iwalters@karballaw.com

CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal, Cohen, Economou, Silk & Dunne, LLC. which may be
confidential or privileged. The information is intended to be for the use of the individual or entity named above. If you are not the intended
recipient, please immediately delete this e-mail and be aware that any disclosure, copying, distribution or use of the contents of this information
is prohibited.

EXHIBIT
s
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Attachment available untit Aug 18, 202¢

Dear Noelle,
I am sorry. | thought | had responded to Barbara’s email with the exhibit. it is attached here.
Best Regards,

Julia Williams

Of Counsél

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F:312.201.0737

juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete

the email and notify the sender immediatel ’
y e senderimmedt YWQXWW%G{Z%
[ F-

Click to Download §
o ke awd 1

Dulberg Mast Dep Exh 12 Legal Research .pdf

o WWQ
L s o W
Al b w777 s gt
On Jul 13, 2020, at 8:37 PM, Noelle Kappes <nkappes@uslegalsupport.com> Wmtjéf
Hithere AN Ay 1 0: 50~ 7= 1op— hd s
' wiblbeamy, flebbat F po gl iy gwﬂ

The court reporter indicated you would be sending us exhibit 12 from this deposition so we
can include it with the transcript. | don't believe we have received it. Can you send it on
tomorrow?

Thank you,
Noelle

Please find attached confirmation of scheduling regarding the matter referenced below.
Witness: Hans Mast

Case Name: Paul Dulberg v. Law Offices of Thomas Popovich, et al. G ‘. v
Date: 06/25/2020

Time: 10:00 AM, (GMT-06:00) Central Time (US & Canada)

Location: .

Received 11-23-2022 12:30 PM / Circuit Clerk Accepted on 11-23-2022 01:35 PM / Transaction #20425983 / Case #2017LA000377
Purchased from re:SearchiL Page 24 of 70 C 1793 v2

EXHIBIT DJ
Page 24 of 70





Reporter and all Parties will appear via Video Conference.

Thank you for choosing U.S. Legal Support.
Court Reporting | Record Retrieval | Trial Services

Please note: To ensure your safety and the safety of others, when visiting a U.S. Legal
Support office, please practice responsible social distancing measures. We ask that you
provide and wear your own mask in common areas (halls, restrooms, break areas, cube
areas, conference rooms, etc.). Thank you for your understanding and cooperation.

<CFM923267.PDF>
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Hi Ms. Williams — This is Barb Smith, the court reporter from US Legal that was present at the dep of Hans Mast on 6-25-20. |
am currently working on the transcript and while preparing the exhibits | noticed that Exhibit No. 12, which is the 27 pages of
legal research, did not download completely. The Exhibit 12 that | have has blank pages 1-22 and only pages 23-27 have print
on them. | just wanted to let you know and check if you wanted to resend or if that's how No. 12 is supposed to be.

Thank you.
Barb

/}/2/0
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©
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7/7/2020 AT&T Yahoo Mail - Job 923267

Job 923267

From: Smith Family (barbnwally@att.net)
To:  nkappes@uslegalsupport.com
Date: Tuesday, July 7, 2020, 09:32 PM CDT

Hi Noelle -- Hope you're doing well. | just want to let you know | submitted this job, 923267, last night. Two things |
wanted to let you know about. First, this job and 925187 were both submitted last night. These are the first two | used
Box for the exhibits. | hope | did them correctly. If there's any problems, please let me know.

For 923267 | have another issue. One of the exhibits, #12, was downloaded during the Zoom session. It's 27 pages
and when | first looked at it | noticed that pages 1-22 were blank. | emailed Julia Williams, our client, on 7-2 about this.
She responded and the message section of her email was blank. | waited for another email but received none. On 7-6 |
called and left her a message and have not received a response. | did note all of this information in the email that | sent
the job with.

The main reason I'm telling you all of this is that | am going to be out of town Thursday and Friday. My daughter is
getting married in Arkansas so | will not be bringing my computer with me and will be quite busy. Hopefully | hear from
her on Wednesday.

Thanks,

Barb
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
PLAINTIFF, .
V. No. 17 LA 377
THE LAW OFFICES OF THOMAS POPOVICH,

and HANS MAST,
DEFENDANTS.

R A S "

AMENDED NOTICE OF DEPOSITION

TO:  All Attorneys of Record (See Attached Service List)

YOU ARE HEREBY NOTIFIED, that pursuant to the provisions of Section 2-1003 of
the Illinois Code of Civil Procedure and Supreme Court Rule 206, the following deposition will
be taken for the purpose of discovery before a Notary Public via remote electronic deposition at
the time and place specified, upon oral interrogatories to be propounded to said witness.

Deponent Location Date Time
Hans Mast Compton Law Group June 25, 2020 10:00a.m.

85 Market St.
Elgin, IL 60123
(remote electronic deposition)

YOU ARE HEREBY FURTHER NOTIFIED that you are by this Notice required to have
present at the date, time, and place stated, the said Deponent for oral examination for the purpose
of discovery. YOU ARE FURTHER NOTIFIED that PAUL DULBERG, a party to this case,
intends to be present at the above noticed deposition.

Edward X. Clinton, Jr., ARDC No. 6206773
== Julia C. Williams, ARDC No. 6296386
/ The Clinton Law Firm
@11 W. Washington, Ste. 1437
7 hicago, IL 60602
Vi 312.357.1515
ed@clintonlaw. net
juliawilliams@clintonlaw.net

AFFIDAVIT OF SERVICE

I, the undersigned, a non-attorney, certify that I served this Notice by emailing a copy to
each party to whom it is directed by 5:00 p.m. on June 4, 2020.

[X] Under penalties as provided by law pursuant to /s/ Julia C. Williams
735 ILCS 5/1-109, 1 certify that the statements set Julia C. Williams
forth herein are true and correct.
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SERVICE LIST:

e
“George FIynn
| Economou | Silk | Dunne | LLG
150 S. Wacker Drive Z 4
Suite 1700 |~
Chicago, IL 60606 4
P:(312) 431-3622 e t
F: (312) 431-3670 7 [KL

E: gflynn@karballaw.com 5/ W

’
W M ol WW
/am* ) WMZ@
{X] Under penalties as provided by law pursuant to /s/ Julia C. Williams
735 ILCS 5/1-109, I certify that the statements set Tuha Wll 1am W
forth herein are true and correct. W V-%
crety o WO H
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US. Legal Support - Chicago
200 West Jackson

Sutte 600

Chicogo. IL 60406
Telephone: 312-236-8352
Fax 312-236-3344

JOB WORKSHEET

‘Y 4?{‘9‘ Lfgj}W

() US. Legal

Support

‘Resource Barbara G. Smith o7 Y/
Job No. | 923267 -Job Type Deposition ¢
Job Date |06/25/2020 Job Time 10:00 AM (GMT-06:00) .
, Central Time (US & Canada) *
Due Date 07/10/2020 Notation RIVC
Witness Hans Mast
CaseNome Paul Dulberg v. Law Offices of Thomas Popovich, et al.
Case No. 17LA377
Locatfion *U.S. Legal Support, Inc. - Remote Video Conference Cf)
Reporter and all Parfies will appear via Video Conference.
i’hono:
Room No.:
Detail: To join the Video Conference, a website link will be provided by U.S.
Legal Support the business day prior to the sefting.
Remarks Court Reporter & RemoteDepo
*everyone appearing remotely except attomey George Fynn who will be with
the deponent
REPORTER MUST READ THE ATTACHED READ ON
Client Clinton Law firm
111 West Washington Street
Suite 1437 W
Chicago, IL 60602
Phone: 312-357-1515 ’5/\ D),*)r" /7/] e
Fax__>\V 0\~ é’() ;
Contact Julia Willlams B
Ordered By | Julio Wiliams via email ¥
Service ibit -
Tiaaxaochd w [y el ¢[ AN gt

Thank you for accepting this assignment. Please note that by occeptmg this assignment, you
acknowledge U.S. Legal Support's requirement to have an up-to-date W-9, BAA, and CIA form
submitted prior to our releasing payment.

Please provide the transcript to our production team by due date reflected above.
Exhibits to be delivered to production within 3 days after deposition.
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&> OMNI

Document Examinations
Robin D. Williams, MFS, MS, D- Bonnie L. Schwid, B.S., D-
BFDE BFDE
Board Certified Board Certified

July 11, 2022

Attorney Alphonse A. Talarico
Law Office of Alphonse Talarico
707 Skokie Blvd.

Suite 600

Northbrook, Illinois 60062

REPORT OF FINDINGS
RE: Dulberg v Popovich et al LA 377

Dear Attorney Talarico,
Pursuant to your request, I examined the following documents:
Document containing a disputed Exhibit Label
(machine copy)
Q-1  The first page of a 27-page document containing machine copies of pages from a book or

books. The first line on the yellow label reads “Exhibit 12”.

The label is in the bottom center of a machine copy of 2 pages. The page number in the

upper left corner is 502. The center heading reads: “218 Illinois Decisions”.

Dated 6-25-2020.

Some of the pages in the 27-page document are duplications of previous pages.

The page sequencing in the 27-page document is as follows: 502, 503, 504, 505, 506, 507,

508, 509, 510, 511, 512, 502, 503, 504, 505, 506, 507, 508, 509, 510, 511, 512, 854, 855,

856, 857, 858.

Document(s) submitted as containing genuine Exhibit Labels

(machine copies):

K-1  The yellow label at the bottom right of the document reads “Exhibit 1”.
K-2  The yellow label at the top center of the document reads “Exhibit 2”.
K-3  The yellow label at the bottom right of the document reads “Exhibit 3”.
K-4 The yellow label at the bottom right of the document reads “Exhibit 4”.
K-5 The yellow label at the bottom right of the document reads “Exhibit 5.
K-6  The yellow label at the bottom right of the document reads “Exhibit 6”.
K-7  The yellow label at the bottom right of the document reads “Exhibit 7”.
K-8 The yellow label at the bottom right of the document reads “Exhibit 8”.
K-9  The yellow label at the bottom right of the document reads “Exhibit 9”.

Mailing Address:
1253 Scheuring Road 1001 W. Glen Oaks Ln. 161 N.
Clark Street

Suite A Suite 219

Quiba 120N
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RE: Dulberg v Popovich et al LA 377
Page 2
July 11, 2022

K-10 The yellow label at the bottom right of the document reads “Exhibit 10”.
K-11 The yellow label at the bottom right of the document reads “Exhibit 117.
K-13 The yellow label at the bottom right of the document reads “Exhibit 13”.
K-14 The yellow label at the top center of the document reads “Exhibit [4”.

K-15 The yellow label at the bottom right of the document reads “Exhibit 15”.

Assignment

The purpose of the examination was to determine whether the yellow label that is

in question on Item Q-1, also identified as Exhibit Label #12 and the labels submitted as genuine
on Ttems K- 1 through K-11 and K-13 through K-15 all originated from the same group or batch
of labels.

Procedure

The examination consisted of visual and microscopic study of the font styles, the discriminating
variations of letter formations, letter designs, beginnings and endings of letters, t-crossings,
spelling of words and exterior and interior shapes of the labels.

Opinion
It is the opinion of this examiner that the label in question identified as Q-1, Questioned Label

#12, did not come from the same group or batch of labels identified as Items K-1 through K-11
and K-13 through K-15.

Discussion
Item Q-1, Exhibit Label #12 contained a different font in all of the words on the label (except in
the word “Date™) and in numerals 1 and 2 as illustrated in the attached charts.

It is important to note that the name of Hans Mast was misspelled on Item Q-1, Exhibit Label
#12, as “Hans Mist”.

[t is noteworthy that in an enlargement of the label identified as Q-1, Exhibit Label #12, is the
appearance of a squared outer edge in the upper left corner of the label that can be seen. This
differs from the rounded outer edges of the known labels that were used for comparison.
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RE: Dulberg v Popovich et al LA 377
Page 3
July 11, 2022

This examination was conducted from machine copies of the document in question and the
exemplars used for comparison. I assume that they are accurate reproductions of the originals. If
the original documents become available, 1 am requesting the opportunity to examine the original
documents containing the original labels and revisit my opinion. However, | do not believe my
opinion will change.

Please allow four weeks in the event that testimony will be required.

Respectfully submitted,
Omni Document Examinations

Robin D. Williams, MFS, MS, D-BFDE
Diplomate-Board of Forensic Document Examiners
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Dulberg v. Popovich

George Flynn <gflynn@karballaw.com>
Mon 7/11/2022 10:25 AM
To: Alphonse Talarico <contact@lawofficeofalphonsetalarico.com>

Cc: Linda Walters <lwalters@karballaw.com>

U 1 attachments (26 MB)
EX 0012 Hans Mast 062520.pdf;

Mr. Talarico:

Below is a copy the transmittal email with exhibit 12 received by my office on July 14, 2020. A previous email
from July 10, 2020 from US legal contained the other deposition exhibits. The link contained in the July 14
email produced the attached PDF of exhibit 12.

Regards,

From: "wtolliver@uslegalsupport.com" <wtolliver@uslegalsupport.com>

Date: July 14, 2020 at 11:13:35 AM CDT

To: George Flynn <gflynn@karballaw.com>

Subject: Exhibit 12 - Paul Dulberg v. Law Offices of Thomas Popovich, et al. - Deposition of Hans Mast,
6/25/2020

(email sent to juliawilliams@clintonlaw.net, gflynn@karballaw.com) Exhibit 12 is now available to download.

U.S. Legal Support has switched to paperless production. Your litigation support package contains digital files of your transcript
and exhibits. These files are also readily available 24/7 via our secure Client Online Portal. The certified original will be printed
to facilitate lodging with the Court. Should you require a hard certified copy of the transcript or a CD of your files, please
contact your local U.S. Legal Support office.

Thank you for choosing U.S. Legal Support.

We have uploaded the following file(s). To open or download, please click on the link(s) below.

File Information EXHIBIT
Case Name Paul Dulberg v. Law Offices of Thomas Popovich, et al.

Case No. 17LA377 ‘,

Job No. 923267 JobDate  6/25/2020 —
Witness H. Mast Exhibits

If you are unable to see the links or are not redirected to the file(s), please copy and paste the URL below in your browser:
https:/share.uslegalsupport.com/docs/download?tk=86791893-4ae0-47ae-884¢-52dfe3f186c0
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Available File(s)
File Type File Name Description Size(KB)
Exhibit EX 0012 Hans Mast 062520.pdf 26741

This e-mail contains proprietary information and may be confidential. If you are not the intended recipient of this e-mail, you are
hereby notified that any dissemination, distribution or copying of this message is strictly prohibited. If you received this message
in error, please delete it immediately.

George Flynn

Karbal | Cohen | Economou | Silk | Dunne | LLC

Please note our new address below effective May 27, 2022
200 S. Wacker Drive

Suite 2550

Chicago, IL 60606

= p: (312) 431-3622

@ F: (312) 431-3670

B<XE: gfiynn@karballaw.com

CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbai, Cohen, Economou, Silk & Dunne, LLC. which may be
confidential or privileged. The information is intended to be for the use of the individual or entity named above. If you are not the intended
recipient, please immediately delete this e-mail and be aware that any disclosure, copying, distribution or use of the contents of this information
is prohibited.
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IN THE
SUPREME COURT OF ILLINOIS

)
Inre: )
lllinois Courts Response to )
COVID-19 Emergency/Impact ) M.R.30370
On Discovery )
)
)
Corrected
Order

In the exercise of the general administrative and supervisory authority over the courts of
Illinois conferred on this Court pursuant to Article VI, Section 16 of the lllinois Constitution of 1970
(lll. Const. 1970, art. VI, sec. 16); and in view of the actions that have been taken by the Governor
of the State of lllinois in response to the outbreak of the novel coronavirus (COVID-19); and
consistent with the order issued by this Court on March 17, 2020,

IT IS HEREBY ORDERED:

Effective immediately and until further order of the Court, paragraph (h) of lllinois Supreme
Court Rule 206 is temporarily amended as follows:

(h) Remote Electronic Means Depositions. Any party may take a deposition by telephone,
videoconference, or other remote electronic means by stating in the notice the specific electronic
means to be used for the deposition, subject to the right to object. For the purposes of Rule 203,
Rule 205, and this rule, such a deposition is deemed taken at the place where the deponent is to
answer questions. Except as otherwise provided in this paragraph (h), the rules governing the
practice, procedures and use of depositions shall apply to remote electronic means depositions.

(1) Reserved. The-deponentshall-be-inth

(2) Any exhibits or other demonstrative evidence to be presented to the deponent by any
party at the deposition shall be provided to the officer administering the oath and ali other
parties within a reasonable period of time prior to the deposition_unless the deposition

(4) The party at whose instance the remote electronic means deposition is taken shall pay
all costs of the remote electronic means deposition, unless otherwise agreed by the parties.

(5) Time spent at a remote electronic means_deposition in _addressing necessary

EXHIBIT
T ———
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8) N ing of a remote el i d itio all be made other than the
recording di in the notice of d ition.

Amended September 8, 1975, effective October 1, 1975; amended January 5, 1981, effective
February 1, 1981; amended July 1, 1985, effective August 1, 1985; amended June 26, 1987,
effective August 1, 1987; amended June 1, 1995, effective January 1, 1996; amended October
22, 1999, effective December 1, 1999; amended February 16, 2011, effective immediately;
amended Dec. 29, 2017, eff. Jan. 1, 2018; amended Sept. 26, 2019, eff. Oct. 1, 2019;

temporarily amended Apr. 29, 2020, eff. imnmediately.

Committee Comments
(April 29, 2020)

Paragraph (h)
Where a deponent testifies from a remote location and no neutral representative or
r ntative of an adve is present in the room with the testifying deponent, care must
be taken to ensure the integrity of the examination. The testifying deponent may be examined
regarding the identity of all persons in the room during the testimony. Where possible, all persons

in_the room during the testimony should separately participate in_the videoconference. In
furtherance of their obligations under lllinois Rules of Professional Conduct 3.3 (Candor Toward
the Tribunal), 3.4 (Fairness to Opposing Party and Counsel), and 8.4(d) (Misconduct), counsel

representing a deponent should instruct the deponent that (a) he or she may not communicate

with anyone during the examination other than the examining attorney or the court reporter and
(b) he or she may not consult any written, printed, or electronic information during the examination
other than information provided by the examining attorney. Unrepresented deponents may be

similarly instructed by counsel for any party.

Order entered by the Court.

IN WITNESS WHEREOF, | have hereunto
subscribed my name and affixed the seal of
said Court, this 29th day of April, 2020.

CW’T,& Cosboll oo

Supreme Court of the State of lllinois
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IN THE
SUPREME COURT OF ILLINOIS

Inre:
lllinois Courts Response to
COVID-19 Emergency/Impact
On Discovery

M.R. 30370

Effective immediately, the Court's corrected order of April 29, 2020 regarding
lliinois Courts Response to COVID-19 Emergency/Impact On Discovery is amended to
add a committee comment concerning the temporary amendment of paragraph (h)(3) of
lllinois Supreme Court Rule 206 as follows:

(h) Remote Electronic Means Depositions. Any party may take a deposition by
telephone, videoconference, or other remote electronic means by stating in the notice the
specific electronic means to be used for the deposition, subject to the right to object. For
the purposes of Rule 203, Rule 205, and this rule, such a deposition is deemed taken at
the place where the deponent is to answer questions. Except as otherwise provided in
this paragraph (h), the rules governing the practice, procedures and use of depositions
shall apply to remote electronic means depositions.

(1) Reserved. Fhe-deponent-shall-be-in-the

(2) Any exhibits or other demonstrative evidence to be presented to the deponent
by any party at the deposition shall be provided to the officer administering the oath
and all other parties within a reasonable period of time prior to the deposition, unless
the deposition participants are able to view the exhibits in real time during the

deposition.
(3) Reserved. Nething-inthi

(4) The party at whose instance the remote electronic means deposition is taken
shall pay all costs of the remote electronic means deposition, unless otherwise agreed
by the parties.

(5) Time spent at a remote electronic means deposition in addressing necessary
technology issues shall not count against the time limit for the deposition set by Rule
206(d), by stipulation, or by court order.

(6) No recording of a remote electronic means deposition shall be made other than
the recording disclosed in the notice of deposition.

EXHIBIT
A ——
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Amended September 8, 1975, effective October 1, 1975; amended January 5, 1981,
effective February 1, 1981; amended July 1, 1985, effective August 1, 1985; amended
June 26, 1987, effective August 1, 1987; amended June 1, 1995, effective January 1,
1996; amended October 22, 1999, effective December 1, 1999; amended February 16,
2011, effective immediately; amended Dec. 29, 2017, eff. Jan. 1, 2018; amended Sept.
26, 2019, eff. Oct. 1, 2019; temporarily amended Apr. 29, 2020, eff. immediately.

Committee Comments

April 29, 2020
Paragraph (h)

Where a deponent testifies from a remote location and no neutral representative
or representative of an adverse party is present in the room with the testifying deponent,
care_ must be taken to ensure the integrity of the examination. The testifying deponent
may be examined regarding the identity of all persons in the room during the testimony.
Where possible, all persons in_the room during the testimony should separately
participate in the videoconference. In furtherance of their obligations under lllinois Rules
of Professional Conduct 3.3 (Candor Toward the Tribunal), 3.4 (Fairness to Opposing
Party and Counsel), and 8.4(d) (Misconduct), counsel representing a deponent should
instruct the deponent that (a) he or she may not communicate with anyone during the
examination other than the examining attorney or the court reporter and (b) he or she may
not consult any written, printed, or electronic information during the examination other
than information provided by the examining attorney. Unrepresented deponents may be
similarly instructed by counsel for any party.

Committee Comments

(June 4, 2020)

Paragraph (h)(3)

Subparagraph (h)(3) has been deleted to avoid discovery disputes over physical
presence by a party or a party’s attorney at a remote deposition. Deletion of the
subparagraph does not mean that personal presence by a party or a party’s attorney is
absolutely prohibited. During the pandemic not all depositions are required to proceed
remotely, nor is a continuance automatically required if counsel cannot agree on a remote
method. Absent agreement, the circumstances of a remote deposition are within the
discretion of the trial court.

Order entered by the Court.

A“ﬁ:’% IN WITNESS WHEREOF, | have hereunto
b@_.‘.g?ﬁ‘?‘ ‘Yé’,,g\ subscribed my name and affixed the
g.n"“ oB seal of said Court, this 4th day of June,
05 = Cid 2020.
Ve { =3
‘4‘ STATE OF ILLINOIS 4j Cm% ] dzé'f éﬁséﬁ‘ee Clerk
G o s Court of the State of Illinois
R o upreme Court of the State of Illinois
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Good Morning, George,

I hope you are doing well. | would prefer to do an in-person
deposition given that the client will likely want to be present and
that may present some issues with a video deposition. That
being said, | don’t want to hold this up indefinitely.

Let’s plan for the end of June. If the “stay at home” orders get
extended again, we will reconsider the “in person” v “remote”
deposition.

I hope you and your family are well.

I am working remotely. If you need to call—the best remote
number is 312.508.3376.

Thanks,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F:312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not
the intended recipient, please delete the email and notify the
sender immediately.

On Apr 30, 2020, at 11:12 AM, George Flynn
<gflynn@karballaw.com> wrote:

Julia:

I hope you and your family are staying safe, healthy,
and busy during these uncharted times.

The recent temporary amendment to Rule 206
(facilitating depositions during the Covid crisis),
prompted me to touch base and inquire whether you
may want to consider attempting to depose Hans

Mast remotely in the 2" half of May. EXHIBIT
Otherwise, perhaps we can get a live deposition on 7
the books for some time in June. If so, | would

e
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suggest the 2" half of June.

Let me know what you think

George Flynn

Karbal | Cohen | Economou | Silk | Dunne | LLC

150 S. Wacker Drive

Suite 1700

Chicago, IL 60606
<phone_3aef1e25-ed01-4e86-9¢05-55877d93199b.jpg> P:
(312) 431-3622
<fax_b47779bc-2f12-4a09-9ce3-87f4947c34ef.png> F: (312)
431-3670

<envelope_5540fafc-2f13-4c5f-af64-

a2c¢20113037b.png> E: gflynn@karballaw.com
CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law
firm of Karbal, Cohen, Economou, Silk & Dunne, LLC. which may be
confidential or privileged. The information is intended to be for the use of
the individual or entity named above. If you are not the intended
recipient, please immediately delete this e-mail and be aware that any
disclosure, copying, distribution or use of the contents of this information
is prohibited.
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Hi Julia. | think June 17 will work. Just let me know the details. For the time
being, I will plan on being at Hans’ office for the deposition.

| am still not sure about June 5. | may attend live, but | should be able to
make a decision by Tuesday.

How about touching base on Monday regarding the deposition logistics?
If you need to call, my cell is 773-341-8114.

So far so good here. | hope you and your family are doing well. Thanks

George Flynn

Karbal | Cohen | Economou | Silk | Dunne | LLC

150 S. Wacker Drive

Suite 1700

Chicago, IL 60606

<phone_3aef1e25-ed01-4e86-9c05-55877d93199b.jpg> P: (312) 431-3622
<fax_b47779bc-2f12-4a09-9ce3-87f4947c34ef.png> F: (312) 431-3670
<envelope_5540fafc-2f13-4c5f-af64-a2c20113037b.png> E: gftynn@karballaw.com
CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal, Cohen,
Economou, Silk & Dunne, LLC. which may be confidential or privileged. The information is intended to be
for the use of the individual or entity named above. If you are not the intended recipient, please

immediately delete this e-mail and be aware that any disclosure, copying, distribution or use of the
contents of this information is prohibited.

From: Julia Wllliams <juliawilliams @clintonlaw.net>
Sent: Friday, May 29, 2020 4:37 PM

To: George Flynn <gflynn@karballaw.com>
Subject: Re: Dulberg v. Popovich

Hi George,

How is the June 16,17, or 18? If not, we should also be open the week after
on Wednesday or Thursday—June 24, 25.

| anticipate this will be a video deposition, despite things opening back up, |
think it is the safest route for everyone and given the Supreme Court rules, it
makes sense to take advantage of the remote deposition option. Details to
come on that. We can work that out and a time once we get the date nailed
down.

| believe we have a June 5 status date. | believe we are encouraged to either
use CourtCall or get an agreed order. | am happy to draft an agreed order
setting out a date for close of oral fact discovery (f(1), f(2)) and setting the
matter for further status, so we can submit it to the Judge prior to June 5 to
avoid the date. Alternatively, | am also happy to appear via CourtCall if you
intend to appear.

| hope you and your family are well. EXHIBIT
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Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F:312.201.0737

juliawilliams @clintonlaw.net

This message may be privileged and confidential. If you are not the
intended recipient, please delete the email and notify the sender
immediately.

On May 4, 2020, at 11:43 AM, George Flynn
<gflynn@karballaw.com> wrote:

Thanks Julia. So far so good here.

Sounds like a plan. If you have a date in mind for late June, |
have a feeling it will work for me. | can pass it along to Hans, so
he can hold the date. Please also advise where you want to
conduct the deposition.

Take care

George Flynn

Karbal | Cohen | Economou | Silk | Dunne | LLC

150 S. Wacker Drive

Suite 1700

Chicago, IL 60606
<phone_3aef1e25-ed01-4e86-9c05-55877d93199b.jpg> P: (312) 431-3622
<fax_b47779bc-2f12-4a09-9¢ce3-87f4947c34ef.png> F: (312) 431-3670
<envelope_5540fafc-2f13-4c5f-af64-

a2c20113037b.png> E: gflynn@karballaw.com

CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal,
Cohen, Economou, Silk & Dunne, LLC. which may be confidential or privileged. The
information is intended to be for the use of the individual or entity named above. If you
are not the intended recipient, please immediately delete this e-mail and be aware that
any disclosure, copying, distribution or use of the contents of this information is
prohibited.

From: Julia Wllliams <juliawilliams @clintonlaw.net>
Sent: Monday, May 4, 2020 11:37 AM

To: George Flynn <gflynn@karballaw.com>
Subject: Re: Dulberg v. Popovich
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From: Julia Williams juliawilliams@clintonlaw.net &
Subject: Re: Dulberg v Popovich Firm et al; Mast Deposition Exhibits
Date: June 24, 2020 at 10:49 AM
To: George Flynn gflynn@karballaw.com

Dear George,
Here is one more exhibit that I may use. We are still waiting on the instructions from US Legal which I expect by COB today.
Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437

Chicago, IL 60602

P:312.357.1515

F: 312?@0737!' :
W,

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.

On Jun 24, 2020, at 9:31 AM, George Flynn <gflynn@karballaw.com> wrote:
Thanks Julia. | will see you virtually, tomorrow.

George Flynn EXHIBIT

Karbal | Cohen | Economou | Silk | Dunne | LLC

150 S. Wacker Drive

Suite 1700

Chicago, IL 60606

<phone_3aef1e25-ed01-4e86-9¢05-55877d93199b.jpg> P: (312) 431-3622
<fax_b47779bc-2f12-4a09-9ce3-87f4947c34ef png> F: (312) 431-3670
<envelope_5540fafc-2f13-4c5f-af64-a2c20113037b.png> E: gflynn@karballaw.com

CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal, Cohen, Economou, Silk &
Dunne, LLC. which may be confidential or privileged. The information is intended to be for the use of the individual or
entity named above. If you are not the intended recipient, please immediately delete this e-mail and be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited.

From: Julia Willliams <juliawilliams@clintonlaw.net>

Sent: Tuesday, June 23, 2020 4:26 PM

To: George Flynn <gflynn@karballaw.com>

Cc: Mary Winch <marywinch@clintonlaw.net>; Ed Clinton <ed@clintonlaw.net>
Subject: Dulberg v Popovich Firm et al; Mast Deposition Exhibits

R Dear George,

Attachments available until

| am attaching the deposition exhibits that | may use on Thursday. | don't believe there
will be any additions between now and then, but if there are they will minor and | will do
my best to send them ahead of time. Obviously, | may not use all of these.

I have not used US Legal or done any remote depositions so you will have to forgive
any errors. My understanding is that in the video conferencing system | will be able to
upload the document in Pdf or other format (I am only using PDFs), then you and the
court renorter will he able to download it. The court renorter will 1ahel the exhibits and
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include them in fhe transcript aftér the d‘ép'osition is complete.mYou aré F\c;t required to
print any of the documents—unless of course you would like to do that.

| did my best to label the exhibits in the number order that | believe | will use them. That
being said, things change in depositions and they may have to be renumbered. In an
effort to not make it super confusing, | used descriptive names as well.

If you have questions/concerns, please let me know. Otherwise, | will see you remotely
on Thursday and we'll hope that everything goes smoothly.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F:312.201.0737

iuliawill ellntoriow no

This message may be privileged and confidential. If you are not the intended recipient,
please delete the email and notify the sender immediately.
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From: Noelle Kappes nkappes@uslegalsuppori.com &
Subject: RE: U.S. Legal Support - Confirmation of Scheduling - Job No. 923267 Q
Date: July 14, 2020 at 11:27 AM
To: Julia Williams juliawilliams@clintonlaw.net
Cc: Smith Family barbnwally@att.net, Mary Winch marywinch@clintonlaw.net, Ed Clinton ed@clintonlaw.net

Received, thank you.

Noelle Kappes

Scheduling and Client Solutions Manager | U.S. Legal Support
200 West Jackson Boulevard, Suite 600

Chicago, IL 60606

Direct 312.854,1422 | Main 312.957.4546
nkappes@uslegalsupport.com
www.uslegalsupport.com

Remote Depositions
MADE EASY.

From: Julia Williams <juliawilliams @clintonlaw.net>

Sent: Tuesday, July 14, 2020 9:41 AM

To: Noelle Kappes <nkappes@uslegalsupport.com>

Cc: Smith Family <barbnwally@att.net>; Mary Winch <marywinch@clintonlaw.net>; Ed
Clinton <ed@clintonlaw.net>

Subject: Re: U.S. Legal Support - Confirmation of Scheduling - Job No. 923267
Importance: High

This message has originated from an External Source, Please use caution when opening
attachments, clicking links, or responding to this email.

Dear Noelle,
Attachm

| am sorry. | thought | had responded to Barbara’s email with the exhibit. It is attached
here.

@ ur Aug 2020

Best Regards,
Julia Williams EXHIBIT

Of Counsel I o

Tha Clintan | 2w Eirm

——
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111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515
F:312.201.0737

juliawilliams @clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient,
please delete the email and notify the sender immediately.

Click to Download

On Jul 13, 2020, at 8:37 PM, Noelle Kappes
<nkappes@uslegalsupport.com> wrote:

Hi there,

The court reporter indicated you would be sending us exhibit 12 from this
deposition so we can include it with the transcript. | don't believe we have
received it. Can you send it on tomorrow?

Thank you,
Noelle

Please find attached confirmation of scheduling regarding the matter
referenced below.

Witness: Hans Mast

Case Name: Paul Dulberg v. Law Offices of Thomas Popovich, et al.
Date: 06/25/2020

Time: 10:00 AM, (GMT-06:00) Central Time (US & Canada)
Location:

Reporter and all Parties will appear via Video Conference.

Thank you for choosing U.S. Legal Support.
Court Reporting | Record Retrieval | Trial Services

Please note: To ensure your safety and the safety of others, when visiting a
U.S. Legal Support office, please practice responsible social distancing
measures. We ask that you provide and wear your own mask in common
areas (halls, restrooms, break areas, cube areas, conference rooms, etc.).
Thank you for your understanding and cooperation.

ACAANNANAT DNEL
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From: wiolliver@uslegalsupport.com
Subject: Exhibit 12 - Paul Dulberg v. Law Offices of Thomas Popovich, et al. - Deposition of Hans Mast, 6/25/2020
Date: July 14, 2020 at 11:13 AM
To: juliawilliams@clintonlaw.net

(email sent to juliawilliams@clintonlaw.net, gflynn@karballaw.com) Exhibit 12 is now available to download.

U.S. Legal Support has switched to paperless production. Your litigation support package contains digital files of
your transcript and exhibits. These files are also readily available 24/7 via our secure Client Online Portal. The
certified original will be printed to facilitate lodging with the Court. Should you require a hard certified copy of the
transcript or a CD of your files, please contact your local U.S. Legal Support office.

Thank you for choosing U.S. Legal Support.

We have uploaded the following file(s). To open or download, please click on the link(s) below.

File Information

Case Name Paul Dulberg v. Law Offices of Thomas Popovich, et al.

Case No. 17LA377

Job No. 923267 Job Date 6/25/2020
Witness H. Mast Exhibits

If you are unable to see the links or are not redirected to the file(s), please copy and paste the URL below in your

browser:
https://share.uslegalsupport.com/docs/download?tk=ff579b1e-84d2-4656-9fa3-940071d3493b

Available File(s) o
File Type File Name Description Size(KB)

Exhibit EX 0012 Hans Mast 062520.pdf 26741

This e-mail contains proprietary information and may be confidential. If you are not the intended recipient of this e-mail, you
are hereby notified that any dissemination, distribution or copying of this message is strictly prohibited. If you received this
message in error, please delete it immediately.

EXHIBIT

J
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From: Julia Wllliams juliawilliams@clintonlaw.net

Subject: Fwd: Exhibit 12 - Paul Dulberg v. Law Offices of Thomas Popovich, et al. - Deposition of Hans Mast, 6/25/2020

Date: July 14, 2020 at 11:17 AM
To: Paul Dulberg pdulberg@comcast.net
Cc: marywinch@clintonlaw.net, ed@clintonlaw.net

Dear Paul,

Attached is exhibit 12 that was missing in the original transcript copy because the copy that the court reporter received was blank.

Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender

immediately.

POF

EX 0012 Hans
Mast 0...20.pdf

Begin forwarded message:

From: "wtolliver@uslegalsupport.com” <wioiliver@uslegalsupport.com>

Date: July 14, 2020 at 11:13:26 AM CDT
To: <juliawilliams@clintonjaw.net>

(email sent to juliawilliams@clintonlaw.net, gflynn@karballaw.com) Exhibit 12 is now available

Subject: Exhibit 12 - Paul Dulberg v. Law Offices of Thomas Popovich, et al. - Deposition of Hans Mast, 6/25/2020

to download.

U.S. Legal Support has switched to paperless production. Your litigation support package contains digital files of
your transcript and exhibits. These files are also readily available 24/7 via our secure Client Online Portal. The
certified original will be printed to facilitate lodging with the Court. Should you require a hard certified copy of the
transcript or a CD of your files, please contact your local U.S. Legal Support office.

Thank you for choosing U.S. Legal Support.

We have uploaded the following file(s). To open or download, please click on the link(s) below.

Fiie Information

Case Name Paul Dulberg v. Law Offices of Thomas Popovich, et al.

Case No. 17LA377

Job No. 923267 !Job Date ?6/25/2020 -
Witness H.Mast Exhibits |

If you are unable to see the links or are not redirected to the file(s), please copy and paste the URL below in your
browser:
https://share.uslegalsupport.com/docs/download?tk=ff579b1e-84d2-4656-9fa3-940071d3493b

Available File(s)

File Type File Name Description ! Size(KB)
Exhibit EX 0012 Hans Mast 062520.pdf 26741
EXHIBIT

iz
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This e-mail contains proprietary information and may be confidential. If you are not the intended recipient of this e-mail, you
are hereby notified that any dissemination, distribution or copying of this message is strictly prohibited. If you received this
message in error, please delete it immediately.
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From: Julia Williams juliawilliams@clintoniaw.net
Subject: Fwd: Exhibit 12 - Paul Dulberg v. Law Offices of Thomas Popovich, et al. - Deposition of Hans Mast, 6/25/2020
Date: August 5, 2022 at 10:21 AM
To: Mary Winch marywinch@clintoniaw.net, ed@clintonlaw.net

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the sender
immediately.

Begin forwarded message:

From: "wtolliver@uslegalsupport.com” <wtolliver@uslegalsuppart.com>
Subject: Exhibit 12 - Paul Dulberg v. Law Offices of Thomas Papaovich, et al. - Deposition of Hans Mast, 6/25/2020
Date: July 14, 2020 at 11:13:26 AM CDT

(email sent to juliawilliams@clintonlaw.net, gflynn@karballaw.com) Exhibit 12 is now available to download.

U.S. Legal Support has switched to paperless production. Your litigation support package contains digital files of
your transcript and exhibits. These files are also readily available 24/7 via our secure Client Online Portal. The
certified original will be printed to facilitate lodging with the Court. Should you require a hard certified copy of the
transcript or a CD of your files, please contact your local U.S. Legal Support office.

Thank you for choosing U.S. Legal Support.

We have uploaded the following file(s). To open or download, please click on the link(s) below.

File Information

Case Name Paul Dulberg v. Law Offices of Thomas Popovich, et al. ) e
Case No. 17LA377

Job No. 923267 iJob Date ;[6/25/2020

Witness H. Mast Exhibits

If you are unable to see the links or are not redirected to the file(s), please copy and paste the URL below in your
browser:
https://share.uslegalsupport.com/docs/downioad ?tk=ff579b1e-84d2-4656-9fa3-94007 1d3493b

Available File(s)
File Type File Name Description Size(KB)

Exhibit EX 0012 Hans Mast 062520.pdf 26741

This e-mail contains proprietary information and may be confidentiai. if you are not the intended recipient of this e-mail, you
are hereby notified that any dissemination, distribution or copying of this message is strictly prohibited. If you received this
message in error, please delete it immediately.

EXHIBIT

/3
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¥ APPELLATE COURT OF ILLINOIS
SECOND DISTRICT
PATRICIA TILSCHNER, )  Appeal from the Circuit Court
) of McHenry County.
Plaintiff-Appellant, )
, )
v. ) No.08—LA—383
)
LOWELL SPANGLER and RALPH M. )
RUPPEL, ) Honorable
)}  Maureen P. Mclintyre,
Defendants- Appellees. ) Judge, Presiding.

JUSTICE McLAREN delivered the judgment of the court, with opinion.
Justice Hutchinson doncurred in the judgment and opinion.
Justice Hudson specially concurred in the judgment, with opinion.
OPINION
Plaintiff, Patricia Tilschner, appeals from the tnal court’s orders dismissing count II of her
third-amended complaint and denying her motion to reconsider. Patricia claims on appeal that the

trial court erred in concluding that this State has not adopted section 318 of the Restatement

(Second) of Torts (1965).! We affirm.

Patricia was injured during a party at the home of defendant Lowell Spangler when defendant

Ralph Ruppel ignited fireworks. Patricia’s third amended complaint contained three counts. Count

'Patricia raised a similar claim regarding an undifferentiated duty independent of section 318

but abandoned that argument during oral argument. EXHIBIT

4

e
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I alleged common-law negligence against Spangler. Count II alleged negligence against Spangler
pursuant to section 318 of the Restatement (Second) of Torts. Count III alleged common-law
negligence against Ruppel. Spangler moved to dismiss count II, pursuant to section 2—615 of the
Code of Civil Procedure (735 ILCS 5/2—615 (West 2008)). The trial court granted the motion to
dismiss with prejudice and denied Patricia’s subsequent motion to reconsider. Patricia filed an
application for leave to appeal to this court pursuant to Illinois Supreme Court Rule 308 (eff. Feb.
26, 2010), which was denied. Patricia was also denied leave to file a fourth amended complaint. She
then voluntarily dismissed count I of the third amended complaint, and the trial court found no just
reason to delay enforcement or appeal, pursuant to Illinois Supreme Court Rule 304(a) (eff. Feb. 26,
2010). This appeal followed.

Patricia now contends that the trial court erred in dismissing count 1I of her third amended
complaint. When a defendant challenges the legal sufficiency of a complaint with a section 2—615
motion to dismiss, all well-pleaded facts alleged in the complaint are taken as true. King v. Senior
Services Associates, Inc., 341 Ill. App. 3d 264, 266 (2003). On review of a dismissal pursuant to
section 2—615, this court must determine whether the allegations of the complaint, when interpreted
in the light most favorable to the blaintiff, sufficiently set forth a cause of action on which relief may
be granted. King, 341 Ill. App. 3d at 266. The motion should be granted only if the plaintiff can
prove no set of facts to support her cause of action. King, 341 Iil. App. 3d at 266. As this process
does not require the trial court to weigh findings of fact or determine credibility, this court is not

required to defer to the trial court’s judgment, and we will review the matter de novo. King, 341 Il1.

App. 3d at 266.
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To state a cause of action in negligence, 2 plaintiff must allege facts that establish a duty, a
breach of that duty, and proximate causation. Ryan v. Yarbrough, 355 1ll. App. 3d 342, 345 (2005). i
Patricia alleged that Spangler:

“[oJwed & duty to the Plaintiff and his other innvited guests to keep control and care over his

property and to protect them against any unreasonable risks of harm known due to acts of a

third person under his control, including the Defendant, RALPH RUPPEL, pursuant to the

" Restatement (Second) of Torts, §318.”
Section 318 of the Restatement (Second) of Torts provides:

“If the actor permits a third person to use land or chattels in his possession otherwise
than as a servant, he is, if present, under a duty to exercise reasonable care so to control the
conduct of the third person as to prevent him from intentionally harming others or from so
conducting himself as to create an unreasonable risk of bodily harm to them, if the actor

(@) knows or has reason to know that he has the ability to control the third person,

(b) knows or should know of the necessity and opportunity for exercising such
control.” Restatement (Second) of Torts §318 (1965). -

A restatement is not binding on Illinois courts unless it is adopted by our supreme court.
Eckburg v. Presbytery of Blackhawk of the Presbyterian Church (USA), 396 Ill. App. 3d 164, 169
(2009); In re Estate of Lieberman, 391 Ill. App. 3d 882, 890 (2009). Thus, we must determine
whether our supreme court has adopted section 318 of the Restatement (Second) of Torts; if it has
not, Spangler owed no duty to Patricia.

Citing a line of both supreme court and appellate court cases, Patricia argues that section 318
has “unquestionably” been adopted in Illinois. However, this is not the first time that this court has

3-
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examined this question and concluded to the contrary. In Zimring v. Wendrow, 137 111. App. 3d 847,
850 (198S), this court specifically found that “[nJo Illinois case has adopted section 318 of the
Restatement (Second) of Torts, upon which plaintiffrelies.” Ultimately, we concluded that we “need
not consider” the sufficiency of the complaint in reiation to section 318. Zimring, 137 Ill. App. 3d
at 853. In Elizondo v. Ramirez, 324 1Il. App. 3d 67, 73 (2001), the plaintiff asserted that section 318
“has been adopted in Illinois and cite[d] two cases in support.” After analyzing those cases—Cravens
v. Inman, 223 1ll. App. 3d 1059 (1991), and Teter v. Clemens, 112 IH. 2d 252 (1986)—we concluded
that “it is unclear whether these cases represent the law in lllinois” (Elizondo, 324 1l. App. 3d at 73-
74), and we declined to “express an opinion on whether section 318 represents the law in Illinois”
(Elizondo, 324 1. App. 3d at 74). We note with interest that Patricia cites to £lizondo but fails to

mention, let alone address, this court’s refusal to find that section 318 had, indeed, been adopted in

this state. Patricia now argues, despite our analysis in Elizondo, that our supreme court adopted
section 318 in 7eter. We disagree, and we will not revisit our prior analysis and determination in
Elizondo that there was no clear adoption of section 318 by our supreme court in 7eter.

While Patricia does not cite to Cravens, its ultimate disposition is instructive. In Cravens, the
First District of the Illinois Appellate Court found a duty and, thus, a claim for negligence, pursuant
to section 318 and to 7eter, in the factual scenario of adults providing alcohol to minor guests who
subsequently left in an automobile and were involved in a fatal accident. However, our supreme court
in Charles v. Seigfried, 165 Ill. 2d 482, 501-02 (1995), concluded that it did “not agree that the views
set forth in Cravens should be adopted through judicial decision.” This court noted the supreme

court’s refusal, in an admittedly different context, to impose liability pursuant to section 318. See

Elizondo, 324 11 App. 3d at 74.
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Patricia argues that the supreme court “implicitly” adopted section 318 in Estate of Johnson
v. Condell Memorial Hospital, 119 1ll. 2d 496, 503-04 (1988), in which the court stated:

“In general, one has no duty to control the conduct of another to prevent him from
causing harm to a third party (Restatement (Second) of Torts §315 (1965)), but there are
exceptions to this, based on ‘special relationships.” Sections 315 through 319 of the
Restatement (Second) of Torts (1965) describe these relationships. The *special relationship’
that the plaintiff alleges existed here that would give rise to a duty to protect another from
harm is found in section 319 ***”

The court ultimately concluded, “It cannot be reasonably said, based on the complaint’s allegations
against Condell, that the hospital assumed a duty of care to Holt under section 319 of the
Restatement (Second) of Torts (1965).” Estate of Johnson, 119 1ll. 2d at 506-07. Patricia argues
that the “clear import” of the decision “is that sections 315-319 have been adopted in Illinois.” She
then cites to a similar statement in Kirk v. Michael Reese Hospital & Medical Center, 117 111. 2d 507,
530 (1987) (“There are types of relationships that give rise to a duty to control a third party’s conduct
set out in sections 316 to 319 of the Restatement (Second) of Torts (1965) ***™), to support her
conclusion that the supreme court “cited with approval all of the exceptions/duties established in
sections 316 through 319.” Patricia is not alone in this argument. The First District of the Illinois
Appeliate Court has boldly stated that the supreme court has adopted sections 315 through 319 See
Brewster v. Rush-Presbyterian-St. Luke s Medical Center, 361 Ill. App. 3d 32, 36-37 (2005) (citing
Estate of Johnson, 119 1ll. 2d at 503-04); Iseberg v. Gross, 366 Ill. App. 3d 857, 862 (2006) (citing
only Brewster, which expressly mentions sections 315 through 319, but then mysteriously increasing

the number of sections adopted, to include sections 314 through 320).
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However, we first note that neither Estate of Johnson nor Kirk (nor, for that matter, Brewster

nor Iseberg) involved a claimed application of section 318. Both Estate of Johnson and Kirk

involved claims arising from alleged improper medical treatment of third parties who subsequently
injured the plaintiffs; these claims were analyzed under section 319, which speaks to a duty of those
in charge of someone having dangerous propensities. See Estate of Johnson, 119 11i. 2d at 503-04,;
Kirk, 117 Tll. 2d at 530-31. The “most relevant” section in Brewster was section 317, which
addresses the duty of a master to control the conduct-of his servants. - Brewster, 361 Hl. App. 3d at
37; Restatement (Second) of Torts §317 (1965). In /seberg, the plaintiff did not even allege that any
of the Restatement sections applied and imposed a duty on the defendants. /seberg, 366 Iil. App. 3d
at 862.

Patricia has failed to cite, and our research has not revealed, a single case since 7efer in which
our supreme court has specifically addressed, or even quoted, section 318 of the Restatement
(Second) of Torts. We cannot conclude that our supreme court has adopted——explicitly, implicitly,
impliedly, or otherwise—a Restatement section that it has not been called upon to analyze, apply, or
adopt. Even the cases upon which Patricia relies do little more than acknowledge the existence of
section 318. Estate of Johnson says that sections 315 through 319 describe “ ‘special relationships’ ”
that form the bases for exceptions to the general rule of section 315. Estate of Johnson, 119 1ll. 2d
at 503. Kirk merely notes that certain types of relationships set out in sections 316 through 319 give
rise to a duty to control a third party’s conduct, although none of the types applied there. Kirk, 117
Ill. 2d at 530. The mere citation to a cluster of sections, or even the analysis some of the nearby
sections, is insufficient to establish the adoption of a restatement section.

The supreme court has addressed more thoroughly and deeply other restatement sections and
specifically did not adopt them. For example, in a case examining the difference between void and

-6-
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voidable judgments, the supreme court compared its conclusions with those that it would have
reached if the criteria of section 12 of the Restatement (Second) of Judgments were applied to the
facts of the case. In re Marriage of Mitchell, 181 11l. 2d 169, 176 (1998). The court noted that the
result in the case was “consistent with the trend of modemn authority” as exemplified by the
Restatement (Second) of Judgments. Mirtchell, 18111 2d at 175. The court then quoted section 12
of the Restatement (Second) of Judgments and applied the criteria of that section to the facts of the
case. Mirchell, 181 TH. 2d at 176. After determining that adopting the view expressed in the
Restatement would require a re-examination of existing case-law analysis, the court casually noted
that “[tThe parties [did] not ask us to adopt the rule expressed in the Restatement, however, and
therefore we need not decide in this case whether to take that step.” Mitchell, 181 1ll. 2d at 177. In
Mitchell, the court explicitly declined to adopt a restatement section that it specifically quoted,
applied to the facts of the case, analyzed, and compared to existing case law, because the parties did
not ask for it. Here, Patricia cannot cite to a case wherein the court even cited to section 318, let
alone provided the type of analysis that it did in dictum in Mitchell. With such meager authority, we
cannot find the adoption of a restatement section.

Patricia similarly attempts to find adoption of section 318 in this court’s decision in Duncan
v. Rzonca, 133 1ll. App. 3d 184 (1985). Patricia’s specific claim is that the Duncan court adopted
section 316 of the Restatement and that, since sections 316 through 319 are “uniformly discussed
together,” there is “simply no logical explanation for why section 316 but not section 318 would be
adopted in Illinois.” We first note that this court does not have the authority to adopt a restatement
section; as we have already stated, a restatement is binding on Illinois courts only if it is adopted by
our supreme court. See Eckburg, 396 1ll. App. 3d at 169; Lieberman, 391 Ill. App. 3d at 890. In
the absence of [llinois law, we often deem secondary sources, such as the Restatement (Second) of

7.
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Torts, to be persuasive. * Eckburg, 396 Ill. App. 3d at 169. A restatement is a policy statement; this
court does not adopt policy, it applies present law to the facts of the case before it. Further, this
argument relies on the same fallacy as her prior argument: the “adoption” of a section includes the
adoption of other sections “uniformly discussed together.” This argument is not only a non sequitur,
it is irrational as well. Duncan does not support Patricia’s cause.

The restatement that we adopt today is that our supreme court has not adopted section 318
of the Restatement.(Second) of Tosts.. Therefore, count Il-of Patricia’s third-amended- complaint,
interpreted in the light most favorable to her, fails to allege a duty recognized by our supreme court
and fails to set forth a cause of action on which relief may be granted. The trial court did not err in

granting Spangler’s section 2—615 motion to dismiss with prejudice.

%A secondary source is not the law. It’s a commentary on the law. A secondary source can
be used for three different purposes: it might educate you about the law, it might direct you to the
primary law, or it might serve as persuasive authority. Few sources do all three jobs well. The
important classes of legal secondary sources include: treatises, periodical articles, legal encyclopedias,

ALR Annotations, Restatements, and Looseleaf services. ***

* * %
Restatements
The restatements were developed by legal scholars initially to restate the law, and currently
to describe what the law should be. In either case, Restatements are very persuasive although they
are not very good at describing the law. They can serve as adequate law finders.” (Emphasis added.)
Secondary Sources, Yale Law School, Lilian Goldman Law Library, http://m-

library law.yale.edu/content/secondary-sources.

8-
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For these reasons, the judgment of the circuit court of McHenry County is affirmed.

Affirmed.

JUSTICE HUDSON, specially concurring:

I agree with much of the majority’s analysis in this case as well as the result at which it arrives.
However, 1 would prefer to refrain from making sweeping and unnecessary statements about the
authority of this court. It is well established that a court should avoid constitutional questions when
a case can be decided on other grounds. In re Detention of Swope, 213 1ll. 2d 210, 218 (2004),
Beahringer v. Page, 204 1ll. 2d 363, 370 (2003). The scope of the authority of this court is a
constitutional matter. See Belleville Toyota, Inc. v. Toyota Motor Sales, U.S.A., Inc., 199 11l. 2d 325,
334 (2002).

In this case, the majority rejects plaintiff’s contention that this court has adopted section 318
of the Restatement (Second) of Torts, finding plaintiff’s argument “irrational.” Slip op. at 8. This
finding should resolve this question. The majority, nevertheless, goes on to hold that this court does
not have the authority to adopt a section of a restatement. It is unnecessary to consider whether this
court has such authority in light of the majority’s holding that nothing this court previously did would
constitute an adoption of section 318. As I believe it improper to address the issue of the authority

of this court, I do not join this portion of the majority’s opinion.
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United States of America

2-10-0111

PATRICIA TILSCHNER,

" State of Mnois, |~~~ =~ Plaintiff-Appellant,
Appellate Court, ss.
Second District,

Ve

LOWELL SPANGLER and RALPH M. RUPPEL,

Defendants—Appellees.

I, ROBERT J. MANGAN, Clerk of the Appellate Court, in and for said Second Judicial District of the
State of Illinois, and the keeper of the Records and Seal thereof, do hereby certify that the foregoing is a

true, full and complete copy of the decision of the said Appellate Court in the above entitled cause of
record in my said office.

IN TESTIMONY WHEREQE, I have set my hand and affixed the
seal of the said Appellate Court, in Elgin, in said State, this
6th Ma .A.D. 20_2011

te Cokrt) Second District

(RO-2131 —5M — 3102)
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From: George Flynn gflynn@karballaw.com & #&
Subject: Re: Dulberg
Date: June 19, 2020 at 2:56 PM
To: Julia Williams juliawilliams@clintonlaw.net

Ok glad to hear. Thanks Julia.

George Flynn

Karbal | Cohen ] Economou | Silk | Dunne | LLC
150 S. Wacker Drive

Suite 1700

Chicago, IL 60606

#* P: (312) 431-3622

@ F:(312) 431-3670

[5< E: gflynn@karballaw.com

CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal, Cohen, Economou, Silk & Dunne,
LLC. which may be confidential or privileged. The information is intended to be for the use of the individual or entity
named above. If you are not the intended recipient, please immediately delete this e-mail and be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited.

On Jun 19, 2020, at 2:54 PM, Julia Williams <juliawilliams@clintonlaw.net> wrote:

Thanks George. We are still on. This will be the first remote deposition that 1 have taken so I am still working on figuring out the
exhibits, I believe that T can upload them to the US Legal system and then share them during the deposition. But, if “not, 1 will be
sure to have them to you no later than Tuesday by spm.

Best Regurds,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W, Washington, Ste. 1437
Chicago. 11. 60602
P:312.357.1515
F:312.201.0737

juliawilliams @clintonlaw.net

This message may be privileged and confidential. Tf you are not the intended recipient, please delete the email and notify the sender

immediately.
On e Ly, co2o,al 200y PML Georse Plyan cgflvim@karballaw.com ™ wiote:
dutliac b just recoived vour notive of Wones dden. Will von still be wking the dep nest weel?
My experience n;ih veceiving livns at this sfuge of Ltigation(in w ugh percentage of cases; is that wwilhatrms b <harily oiow,
Hopetully not the case here, but just making sure we are st oo tor Mast’s dep.
Thanks
George Flynin HIBIT
Karbal | Cohen | Economou | 8iik | Dunne | LLC / r
TbO S Wacker Drive EE—
1700
2 gej‘ it 6661}6},

E!x}ﬂe \}C‘LT‘“ Go05-55877¢
<fax_BA777Gh 8714947¢
<griveiope B af64~-a2cz201
CONFIDENTIA
Tide afentrorin me Svssion sontaina informuation o the ol Kokt Oehen Fooapoarmeny Hitlc &
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From: George Flynn gflynn@karballaw.com j
Subject: RE: Dulberg
Date: June 26, 2020 at 1:13 PM
To: Julia Williams juliawilliams@clintonlaw.net

Sure, feel free to give me a call.

George Flynn

Karbal | Cohen | Economou | Silk | Dunne | LLC
150 S. Wacker Drive

Suite 1700

Chicago, IL 60606

% P: (312) 431-3622

é F: (312) 431-3670

2 E: gflynn@karballaw.com

CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal, Cohen, Economou, Silk & Dunne,
LLC. which may be confidential or privileged. The information is intended to be for the use of the individual or entity
named above. If you are not the intended recipient, please immediately delete this e-mail and be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited.

From: Julia Williams <juliawilliams @clintonlaw.net>
Sent: Friday, June 26, 2020 12:13 PM

To: George Flynn <gflynn >
Subject: Re: Dulberg

Dear George,

Thank you for the follow up. | am working on the production today. Are you around on
Monday—can we chat then?

Best Regards,

Julia Williams

Of Counsel EXHIBIT
The Clinton Law Firm

111 W. Washington, Ste. 1437 /‘
Chicago, IL 60602 —_—

P:312.357.1515
F:312.201.0737

This message may be privileged and confidential. If you are not the intended recipient,
please delete the email and notify the sender immediately.

On Jun 25, 2020, at 12:31 PM, George Flynn <gflynn@karballaw.com>
wrote:

.
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Jula:

Just wanted to write while it is fresh in my mind, but I'd like to close the dangling issues
from your client’s deposition, including the production of communications with Mr.
Gooch in view of the “discovery rule” issues.

Please advise
George Flynn

Karbal | Cohen | Economou | Silk | Dunne | LLC

150 S. Wacker Drive

Suite 1700

Chicago, IL 60606
<phone_3aef1e25-ed01-4e86-9c05-55877d93199b.jpg> P: (312) 431-3622
<fax_b47779bc-2f12-4a09-9ce3-87f4947c34ef.png> F: (312) 431-3670

<envelope_5540fafc-2f13-4c5f-af64-a2¢20113037b.png> E: gflynn@karballaw.com
CONFIDENTIALITY NOTE:

This electronic message transmission contains information from the law firm of Karbal, Cohen,
Economou, Silk & Dunne, LLC. which may be confidential or privileged. The information is intended to be
for the use of the individual or entity named above. If you are not the intended recipient, please
immediately delete this e-mail and be aware that any disclosure, copying, distribution or use of the
contents of this information is prohibited.
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Dulberg Clinton Subpoena Privileged Communication 000276

From: Julia Williams juliawilliams@clintonlaw.net
Subject: Re: Need clarification on outstanding issues before your departure
Date: July 30, 2020 at 10:05 AM
To: Paul Dulberg Paul_Dulberg@comcast.net
Cc: Ed Clinton ed@clintonlaw.net, Mary Winch marywinch@clintonlaw.net

Dear Paul,
Please see my responses below.
Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

‘ |
i

| 3. Similar to the last question, Have the objections in the Mast deposition been worked out or ruled on by judge Meyer?

There has been no motion practice on the issue and thus, there is no ruling. Your future counsel will need to bring that before the
Judge at some point.

1
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nv: 17299524

McHe11ry County, lllinois

17LA000377

Date: 3/30/23_22 12:34 PM
1 STATE OF ILLINOIS )) s Clerk of theGireuit Court
2 | COUNTY OF McHENRY ) '
3
IN THE TWENTY-SECOND JUDICIAL DISTRICT
4 McHENRY COUNTY, ILLINOIS
5
6 PAUL DULBERG, ;
7 Plaintiff, ;
8 VS. g No. 17 LA 377
9 THE LAW OFFICES OF THOMAS )
J. POPVICH, P.C. and HANS )
10 MAST, )
11 Defendants. ;
12 ELECTRONICALLY RECORDED Report of
13 Proceedings in the above-entitled cause before the
14 Honorable THOMAS A. MEYER, Judge of said Court of
15 McHenry County, I1linois, on the 5th day of
16 September, 2019, in the McHenry County Government
17 Center, Woodstock, ITlinois.
18 APPEARANCES:
19 MS. JULIA WILLIAMS
ATTORNEY AT LAW
20
On behalf of the Plaintiff;
21
22 MR. GEORGE K. FLYNN
ATTORNEY AT LAW
23
On behalf of the Defendants.
24
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1 THE COURT: Okay. Agreed or uncontested?
2 Failing that, I'11 start with my call. Dulberg
3 versus Mast.
4 MS. WILLIAMS: Good morning, your Honor. Julia
5 Williams on behalf of the plaintiff. I'm waiting
6 for defendant. He said he'd be about five minutes
7 late.
8 THE COURT: Al11 right. We'll pass.
9 (Whereupon the afore-captioned
10 cause was recalled.)
11 THE COURT: Anybody else ready?
12 MS. WILLIAMS: Good morning, your Honor.
13 THE COURT: Okay.
14 MS. WILLIAMS: On Dulberg, the first -- first
15 1ine on your call. Julia Williams on behalf of Paul
16 Dulberg.
17 THE COURT: Morning.
18 MR. FLYNN: Good morning, your Honor. George
19 Flynn on behalf of defendants.
20 MS. WILLIAMS: So we're here on status of
21 discovery. We've done written discovery. We've got
22 some -- kind of 201(k) issues. It's not adversarial
23 201(k), but we need to do some 201(k) --
24 THE COURT: Okay.
Purohased from rosbenrhlL o e sars o Case AT R 54
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3

1 MS. WILLIAMS: -- conferences. We were actually
2 going to meet after this today and take some time.
3 We have -- we have asserted some privilege, some
4 attorney-client privilege to some of the documents.
5 We are 1likely going to waive that privilege, so we
6 need to produce some additional documents from
7 subsequent counsel. It's a legal malpractice case.
8 Counsel subsequent to Popovich's firm.
9 THE COURT: Al11 right.
10 MS. WILLIAMS: So why don't we take some time to
11 do that. 1If it's okay with the Court, maybe 60 days
12 to resolve all these issues, get the new
13 supplemental, and then move into (f)(1)s.
14 THE COURT: Okay. What date did you have in
15 mind? That puts us into November.
16 MS. WILLIAMS: Early, mid -- early to
17 mid-November, I guess, would be --
18 THE COURT: What day?
19 MS. WILLIAMS: I would like to avoid the last
20 week .
21 MR. FLYNN: Any date in November 1is fine with
22 me, your Honor. I would like to have a resolution
23 of the privilege issue, though. It sounds 1like the
24 decision hasn't been made, so --
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1 MS. WILLIAMS: I think we're waiving privilege.
2 I'T1 say it on the record, we're going to waive

3 privilege.

4 MR. FLYNN: Okay.

5 THE COURT: Okay.

6 MR. FLYNN: The only other issue that was

7 raised -- I just reviewed the written discovery

8 yesterday and you had (indiscernible) 201(k) that

9 there was a bankruptcy that was mentioned kind of
10 vaguely in one of the answers. It sounds or appears
11 that either the bankruptcy judge or the trustee had
12 enforced or required a mediation and a high-low
13 agreement. To the extent that those documents are
14 responsive to any of the requests -- and I'11 have
15 to go through them to see if they are. Otherwise
16 I'TT just issue a supplemental, but I think the
17 bankruptcy file and communications with the trustee
18 are probably responsive to our discovery, so I would
19 just request that those be included in our --
20 MS. WILLIAMS: I think we produced a number of
21 the bankruptcy issues, but we can talk about it
22 today and definitely try to work out -- there's
23 definitely -- there was a bankruptcy. We're not
24 trying to hide that bankruptcy, so. And the trustee
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1 did resolve -- there was an arbitration based on the
2 trustee's recommendation in the bankruptcy for the
3 individual.
4 THE COURT: How's November 4th, Monday?
5 MS. WILLIAMS: That works for me, your Honor.
6 THE COURT: Okay. Then we will see you then,
7 status (f)(1).
8 MR. FLYNN: Thank you, your Honor.
9 THE COURT: Thank you.
10 (Which were all the proceedings
11 had in the above-entitled cause
12 this date.)
13
14
15
16
17
18
19
20
21
22
23
24
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1 STATE OF ILLINOIS ) _
2 COUNTY OF McHENRY >
3
4 I, CRISTIN M. KELLY, an official Court
5 Reporter for the Circuit Court of McHenry County,
6 Twenty-Second Judicial Circuit of I1linois,
7 transcribed the electronic recording of the
8 proceeding in the above-entitled cause to the best
9 of my ability and based on the quality of the
10 recording, and I hereby certify the foregoing to be
11 a true and accurate transcript of said electronic
12 recording.
13
14
15
Certified Shorthand Reporter
16 License No. 084-004529
17
18
19
20
21
22
23
24
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PREAMBLE:
Much of the matter that follows can be characterized as a snowballing eftect caused

by fraud committed by officers of the court. Currently there are nine (9) related ARDC

investigations pending (#2023INO2517, #2023INO2518, #2023INO3135, #2023INO3136,

#2023INO3894-R, 2023INO3898-R, #2023INO3897-R, 2023INO3895-R, #2023INO3896-R)

(A1), one (1) submitted Judicial Inquiry Board “Complaints against a Judge,” (Associate Judge
Joel D. Berg) and one (1) Judiciary Inquiry Board “Complaint against a Judge” that was unable
to be processed because the individual named (former Associate Judge Thomas A. Meyer) is no
longer an active Illinois state court judge.

The events of this matter occurred over a period of time in excess of 13 years and the

Record on Appeal, with at least two known dates of ROPs missing from the file, is currently
equal to or greater than two thousand six hundred and sixty pages (2660).

This matter was hampered not only by the fraud committed by officers of the court but
also by the traumatic life events that befell Plaintiff/ Appellant Paul R. Dulberg but also his
attorney as follows:

a. The unexpected death of key witness, lifelong friend and live-in caretaker Michael

McArtor;

b. The disappearance of, false arrest and medieval interrogations , imprisonment and,
by law, lack of the ability to consult with an attorney, nor contact anyone of Plaintiff/
Appellant’s attorney Alphonse A. Talarico’s fiancé during a scheduled stopover in
Tokyo, Japan on the way to O’Hare International Airport, Illinois.

The Appellate Court was made aware of each traumatic life event through motions for

extension of time and other related and consequential motion practice but culminated in the order
that ended this matter before the Appellate Court. (A2)

PRAYER FOR LEAVE TO APPEAL

Pursuant to Illinois Supreme Court Rule 315(c)(1)

2
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Paul R. Dulberg petitions for leave to appeal the judgement of the Illinois Appellate
Court for the Second District in PAUL R. DULBERG v. HANS MAST and the LAW OFFICES OF
THOMAS J. POPOVICH, P.C. 2023 IL App (2nd) 2-23-0072.

STATEMENT OF THE DATE UPON WHICH THE JUDGEMENT WAS ENTERED

Pursuant to Supreme Court Rule 315(c)(2)
The Date the Judgment was entered is December 4, 2023. There was no petition for
rehearing filed. (A3)

STATEMENT OF THE POINTS RELIED UPON IN ASKING THE SUPREME COURT

TO REVIEW THE JUDGEMENT OF THE APPELLATE COURT

Pursuant to Illinois Supreme Court Rule 315(c)(3)
1. There are 9 ARDC COMPLAINTS filed and a submitted Judicial Inquiry Board “Complaints
against a Judge,” in relation to this case.

a. Due to the nature and severity of the ARDC complaints there is the need for the
exercise of the Supreme Court’s supervisory authority in this case.

b. Dulberg was targeted by his own attorneys (in collaboration with opposing counsel)
by a sophisticated system of document and information suppression to sabotage his
case against the Defendant/Appellees.

c. Dulberg was subject to fraud perpetrated by officers of the court so that the judicial
machinery could not perform in the usual manner its impartial task of adjudicating
cases.

2. APPELLATE COURT ORDERS DENIED DULBERG THE ABILITY TO SUPPLEMENT
THE RECORD WITH RELATED CASES.

a. Recusal ORDERS of Associate Judge Thomas A. Meyer in cases with Defendants-

Appellees (A4)

b. Motion to fix 17LA377 clerks file (problems with clerks file described in next

section)

3
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Motion to add Barbara G. Smith thumbdrive. (A5) Also described in Clinton-

Williams ARDC Section 2K and Section 2C (#2023INO2517, #2023INO2518)

Motion to add related cases (A6). Significance of cases also described in ARDC

complaint Popovich-Mast, Balke, Baudins, Gooch-Walczyk ( #2023INO3135,

#2023INO3136, #2023INO3894-R, 2023INO3898-R, #2023INO3897-R,

2023INO3895-R, #2023INO3896-R)

Supreme Court Rule 329 gives us the right to suppliment or correct the record
through the appellate court.
Law never requires doing a useless thing. At this point it was impossible for us to

return to the 22nd Judicial Circuit Court for the request. (A7)

3. APPELLATE COURT ORDER DENIED DULBERG’S REQUEST FOR AUDIT

(cencerning missing and altered documents in Clerks file)

a.

b.

The Record on Appeal was filed on April 24, 2023.

Common Law Record Volume 1, Common Law Record Volume 2 and Reports of
proceedings all have a submission date of April 24, 2023 from 10:00 AM to 10:03
AM. (A8)

The Record on Appeal was made available for download on April 25, 2023 at 8:48
AM (A9)

Common Law Volume 1 has a creation date of April 24, 2023 at 9:31 AM. Common
Law Volume 2 has a creation date of April 24, 2023 at 9:28 AM. The Reports of
proceedings has a creation date of April 25, 2023 at 8:06 AM and is missing ROPs
from two different dates. Note creation date is AFTER submission date. (A10)
The creation dates show that the CLR vol 1 and 2 were treated differently than the
ROP. They followed a different pathway in the digital system.

There are missing ROPs, mismatched sections and broken hyperlinks.

Hyperlinks are broken in a way that only defendants motion-to-dismiss and after are
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working. Hyperlinks are broken in a way which favors the defendants

4. APPELLATE COURT ISSUED ORDERS WITHOUT JUDGES NAMES

a.

The following orders were issued by the 2nd Appellate Court, none of which were
signed by any Judges and were signed only by the clerk:

5-26-2023 granted (A12)

7-25-2023 granted (A13)

10-10-2023 denied (A14)

11-09-2023 denied (A15)

All motions had Illinois Supreme Court approved proposed order forms submitted
with them that were tossed aside and disreguarded by the second district apellate
court:

5-24-2023 proposed order (A16)

7-24-2023 proposed order (A17)

10-01-2023 proposed order (A18)

11-03-2023 proposed order (A 19)

Dulberg contacted the Appellate Court clerk to ask for the actual order signed by a
Judge and not just what appeared to be the clerk’s notice. He was informed that the
one signed by the clerk was the court order. (A20)

The only appellate court order showing some of the Judges names is the final
dismissal order on 12-04-2023 and was only signed by the clerk (A21)

The final dismissal order on 12-04-2023 is when Dulberg first saw Huchinson’s
name typed on an order signed by the clerk. (A22) Dulberg lost his statutory right
(735 ILCS 5/2-1001(a)(2)) to substute the Judge because he was not informed which
judges were assigned to his case. Dulberg and his attorney believed these rulings
came from the clerk’s office alone since that is all they were shown.

Dulberg can find no local rule in the appellate court allowing the clerk to create and
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sign their own ORDER while tossing aside and disreguard the Illinois Supreme Court

approved proposed order form properly filed with each motion.

5. Judge Hutchinson previously presided over a 1990 case involving Dulberg in McHenry

County Illinois that was a was a high profile case and heavily covered in the local press.

a.

In a 1990 case Dulberg had filed a series of motions all to be heard at the same time
based on witness testimony previously given before Judge Hutchinson.

Before the motions were to be heard, Dulberg remembers that Judge Hutchinson
asked the parties to approach the bench and explained to Dulberg’s attorney and the
states attorney why she was splitting the motions up. Judge Hutchinson would hear
the motions for reconsideration and was having the motion to quash assigned to
another judge.

Judge Hutchinson explained that she had to hear the motions for reconsideration
because she made the prior rulings but the motion to quash was new and since she
felt the states witnesses were less than honest when testifying before her on the issues
now raised in the motion to quash she was concerned with the political implications
of her possible ruling and how it would be played in the local press due to her running
for the position she currently holds in the Appellate court.

During the 1990 case Judge Hutchinson did cause a split of the series of motions filed
at the same time, she did hear the motions to reconsider and had the motion to quash
assigned to another Judge that was not present for the live testimony.

Judge Hutchinson had placed her political aspirations to become an appellate court
judge above the case before her because she feared the local press coverage and
possible political ramifications if she were to rule in favor of Dulberg.

Hutchinson was then reassigned to less publicized cases for the duration of her
campaign for appellate Court Judge.

The 1990 case was a high profile case for Hutchinson and widely publicized by
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the local newspaper covering McHenry County. During Dulberg’s case Hutchinson
decided to run in the election for Appellate Court.
If Dulberg knew Judge Hutchinson was assigned to this appeal more than 30 years
after his prior 1990 case he would have asked for a substitution of Judge by right.
6. MOTION TO RULE WAS ACCEPTED DECEMBER 3, IGNORED BEFORE FINAL
RULING ON DEC 4, AND SENT BACK ON DEC 5
(this is a retroactive use of dismissal order on motions timely and properly filed before the
dismissal)

a. On December 3, 2023 Dulberg filed a Motion for Ruling on his November 21, 2023
Motion to Reconsider. (A23)

b. On December 4, 2023 Dulberg received a final ORDER, dismissing the case for not
filing a brief, The ORDER was signed only by the clerk with a few of the Judges
names appearing for first time in print on the ORDER. (A21)

¢. On December 5, 2023 the Motion for Ruling filed on December 03, 2023 was sent
back because the case was dismissed on December 04, 2023 after the proper and
timely filing of the motion prior to dismissal. (A24) It is as if the later dismissal of the
case can be applied retroactively to motions timely and properly filed before the case
was actually dismissed.

7. ORDER DENIED OVER EXTENSION OF TIME TO FILE

Previous motions for extension of time were based on serious family emergencies. (A2)
8. Contrary to the precise ruling contained in Suburban Real Estate Services, Inc. v. Carlson,
2022 11 126935, 193 N.E.3d 1187, 456 111.Dec.779 (111.2022) the trial court was not clear and
errored. Associate Judge Joel D. Berg, being a personal friend of the sole (at this time and
50% with ex-wife previously) owner of the Defendant/Appellee’s Law firm, was not clear in
his ruling and failed to take into account or recognize the principal/agent relationship between

the codefendants in the underlying case (12LA178). Associate Judge Joel D. Berg erroneously
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set the date that Plaintiff/ Appellant knew or should have known of the pecuniary injury back
to the time of the alleged wrongdoing as sometime on or before the Defendant’s/Appellee’s
withdrawal from the underlying case (12LA178) in March of 2015. Associate Judge Joel D. Berg
did not take into account the fact that without the coerced settlement the principal would remain
vicariously liable for anything the agent could not pay if found negligent (which did occur on
December 12, 2016, the only time the pecuniary injury could be calculated since anything prior
would be purely speculative).
9. Article XI Illinois Code of Judicial Conduct was violated:

Rule 1.2 Promoting Confidence in the Judiciary;

Rule 2.2 Impartiality and fairness;

Rule 2.3 Bias, Prejudice and Harassment;

Rule 2.11 Disqualification.

A FAIR AND ACCURATE STATEMENT OF THE FACTS, WHICH CONTAINS THE

FACTS NECESSARY TO AN UNDERSTANDING OF THE CASE

Pursuant to Illinois Supreme Court Rule 315(c)(4)
I. WHAT HAPPENED IN THE TWENTY SECOND JUDICIAL CIRCUIT COURT OF
MCHENRY COUNTY:
1. 12LA178 was filed On May 15, 2012 and is the underlying case to 17LA377.

a. The case records from 12LA178 were motioned to be added to the record on appeal
but the motion denied by the Appellate Court so it cannot be referenced in the record
on appeal.

b. It is not possible to give a fair and accurate statement of the facts necessary to
understand the case without referencing 12LLA178.

c. A statement of the facts of 12LA178 was already provided to the Supreme

Court in the following 5 ARDC complaints: #2023INO3135, #2023INO3136,

#2023INO3894-R, #2023INO3897-R, 2023INO3898-R.
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d. In 2011 Plaintiff/Appellant Paul R. Dulberg was permanently injured by a chainsaw
owned by Caroline and William McGuire (principles) but operated by their chosen
agent David Gagnon.

e. The debilitating injuries caused Dulberg to seek out a law firm (Law Offices of
Thomas J. Popovich, P.C.) and they filed a cause of action for negligence in the
Twenty Second Judicial Circuit Court of McHenry County, case number 12LA178
against both the chainsaw owners for negligence under vicarious liablity and their
chosen operator for negligence.

f. The Trial Court Judge for the original matter (12LA178) was then Associate Judge
Thomas A. Meyer. Thomas A. Meyer is a close personal friend of Thomas J.
Popovich, owner of the Law offices of Thomas J. Popovich, P.C.. Associate Judge
Thomas A. Meyer did not disclose his personal friendship with Thomas J. Popovich
nor did he recuse himself from the underlying case 12LA178.

g. The Law Offices of Thomas J. Popovich, P.C. systematically coerced a $5000
settlement out of the Plaintiff/Appellee Paul R. Dulberg. Popovich and Mast
submitted an unauthorized settlement offer of $7500.00 on October 22, 2013 to the
attorney (Ronald Barch) representing the McGuires without informing Dulberg.
Popovich and Mast repeatedly told Dulberg in emails, telephone conversations and
at meetings that case law doesn’t support Dulberg’s claim against the McGuires.
Popovich and Mast claimed the case against the McGuires is a common law 318
case not adopted by Illinois. Popovich and Mast provided Dulberg with a certified
slip copy of Patricia TILSCHNER, Plaintiff-Appellant, v. Lowell SPANGLER and
Ralph M. Ruppel, Defendants—Appellees. No. 2-10-0111.Decided: May 06, 2011 and
other rulings copied from law books to prove it his legal opinion. The Law Offices
of Thomas J. Popovich provided forged documents (depositions) to Dulberg to read

from which Dulberg was to make the settlement decision. This took place years prior
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to final adjudication of the matter with the chainsaw operator or agent (Gagnon).

. As adirect result of the coerced settlement the remainder of the underlying case
12LA178 became an asset of a Federal Bankruptcy Estate, Bk No. 14-83578 in the
Northern District of Illinois, Western Division in November 2014 and was under an
automatic stay.

The Law Offices of Thomas J. Popovich P.C. proceeded to file motions attempting to
settle with the remaining defendant (Gagnon) in the 22nd Judicial Circuit Court as if
no stay was in place and without permission of the bankruptcy estate trustee or court.
Unsuccessful in settling with the remaining defendant, The Law Offices of Thomas J.
Popovich withdrew in March 2015.

Associate Judge Thomas A. Meyer continued in circuit court in violation of the
automatic stay. Associate Judge Thomas A. Meyer instructed Plaintiff/ Appellate Paul
R. Dulberg that he would need to find new counsel, file a pro se appearance or face
dismissal of the cause of action. Dulberg, having no standing but following Associate
Judge Meyer’s instructions, hired Brad J. Balke.

. Brad J Balke operated in violation of the stay and pressed forward in the 22nd
Judicial Circuit Court attempting to get Plaintift/Appellee Paul R. Dulberg to

accept the same settlement deal the Law Offices of Thomas J. Popovich, P.C.
pursued. Plaintiff/Appellate Paul R. Dulberg fired Brad J. Balke, P.C. and was

once again instructed by Associate Judge Thomas A. Meyer to find new counsel,

file an appearance pre se or have his case dismissed. Dulberg, having no standing

but following Associate Judge Meyers instructions, hired Baudin and Baudin an
association of attorneys.

Baudin and Baudin operated in violation of the stay in the 22nd Judicial Circuit Court
for about 16 months. Baudin and Baudin struck a deal with the remaining Defendants’

insurance carrier Allstate to enter into a capped ADR agreement, reporting the deal
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to Associate Judge Thomas A. Meyer on August 10, 2016 against Plaintiff/Appellant

Paul R. Dulberg’s desires and in violation of the stay.

. Attorneys Kelly Baudin and Randall Baudin (acting under the name Baudin Law

Group) then made contact with a newly appointed bankruptcy estate trustee sometime
after September 1, 2016 and were approved to be hired by the bankruptcy court

on October 31, 2016, providing falsified affidavits containing contracts for legal
services with Baudin and Baudin an association of attorneys. The bankruptcy Trustee
then made misrepresentations of Dulberg’s desires to the bankruptcy court claiming
Dulberg wanted the capped ADR agreement.

After the ADR award on December 12, 2016, Dulberg could finally calculate and
realize a pecuniary injury from the Law Offices of Thomas J. Popovich, P.C. for
mishandling his case against the principle (the McGuires).

Plaintift/Appellant Paul R. Dulberg, now able to realize a pecuniary injury, hired
Thomas Gooch of Gauthier and Gooch and filed a legal malpractice suit in the 22nd
Judicial Circuit Court of McHenry County, case number 17LA377 in November

2017.

2. 17LA377 was filed on November 28, 2017 and is the underlying case to 2-23-0072 filed

in the Illinois Appellate Court Second District. (A12)

a. A statement of the facts of 17LA377 was already provided to the Supreme Court

C.

in the following 4 ARDC complaints: #2023INO3895-R, #2023INO3896-R,

#2023INO2517, #2023INO2518

Associate Judge Meyer was assigned to 17LA377 in the 22nd Judicial Circuit Court
of McHenry County and did not self recuse (even though he was personal friends
with the defendants and possibly a witness in the instant case, since he presided over
the underlying case 12LA178).

Defendant/Appellee moved for Summary Judgement, Judge Meyer set the hearing
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date and was replaced by Associate Judge Joel D. Berg.
d. Associate Judge Joel D. Berg did not self recuse and is also an admitted close
personal friend of Thomas J. Popovich and also has self recused from cases where

Thomas J. Popovich is a defendant. This was discovered in documents filed in other

cases but not allowed to be part of the record on appeal.

e. Associate Judge Joel D. Berg entered Judgement in favor of the defendants.

f. Associate Judge Joel D. Berg set the date that Plaintift/ Appellant knew or should
have known of the pecuniary injury back to when the Defendant/Appellee committed
the wrong doing (before Defendant/Appellee withdrew in March of 2015 even though
Dulberg pled the discovery of the pecuniary injury came after the final award was
issued against the principles agent on December 12, 2016).

II. WHAT HAPPENED IN THE ILLINOIS APPELLATE COURT SECOND DISTRICT:

1. Appeal 2-23-0072 was filed on March 3, 2023.
A. There were 2 previous extensions of time granted for Motions filed on May 24, 2023
and July 24, 2023 based on:

a. The unexpected death of key witness, lifelong friend and live-in caretaker
Michael McArtor;

b. The disappearance of, false arrest and medieval interrogations , imprisonment
and, by law, lack of the ability to consult with an attorney, nor contact anyone of
Plaintiff/Appellant’s attorney Alphonse A. Talarico’s fiancé during a scheduled
stopover in Tokyo, Japan on the way to O’Hare International Airport, Illinois.

c. Incomplete Appeal Package

B. On October 2, 2023 Dulberg filed a Motion which asked for:

a. Extension of time to file

b. Amend docking statement to include related cases

¢. 22nd Judicial Circuit clerk amended record to include missing documents
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d. Allow appellant to request record on appeal for related cases
e. Allow appellant to file brief in excess of prescribed page limit

C. All 5 were denied with no explanation, with no judges names on the ORDERs and
only the clerk signing the Court Orders (filed motions contained Supreme Court
approved court proposed order forms that must be used by all courts in the state when
submitted).

D. On November 3, 2023 Dulberg filed an Emergency Motion which asked (a) to
Supplement record on Meyer Recusal ORDERs, (b) for the thumbdrive of Barbara G.
Smith and (c) For an audit of the 17LA377 clerks documents, the emergency motion
being based on:

a. Newly discovered Associate Judge Thomas A. Meyer recusal issues with
Defendant/Appellee.

b. Associate Judge Thomas A. Meyer was the same judge in underlying case
12LA178 in violation of recusal issues with Defendant/Appellee and Associate
Judge Thomas A. Meyer would be a potential witness in the current case
17LA377.

c. Meyer refused to enter a subpoenaed thumb drive from Barbara G. Smith into the
record that put the entirety of the Mast deposition issues in full context.

d. Discovered missing or materially altered documents and requesting an
independent audit of clerks files for the missing documents.

E. All 4 were denied with no explanation, with no judges names on the ORDERs and
only the clerk signing the Court Orders (filed motions contained Supreme Court
approved court proposed order forms that must be used by all courts in the state when
submitted).

F. On November 21, 2023 Dulberg filed a Motion to Reconsider based on:

a. Previous motions for extension of time were based on serious family emergencies
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b. Supreme Court Rule 329 gives us the right to suppliment or correct the record
through the Appellate Court
c. Law never requires doing a useless thing. At this time it was impossible for
Dulberg to return to the 22nd Judicial Circuit Court for the request
G. Dulberg’s Motion to Reconsider was denied on December 4, 2023 and the case was
dimissed.

A SHORT ARGUMENT STATING WHY REVIEW BY THE SUPREME COURT IS

WARRANTED AND WHY THE DECISION OF THE APPELLATE COURT SHOULD

BE REVERSED OR MODIFIED

Pursuant to Illinois Supreme Court Rule 315(c)(5)
I. The Illinois Supreme Court should review this matter because the trial court summary
judgment ruling disregarded the Supreme Court’s clear statement in Suburban Real Estate
Services, Inc. v. Carlson, 2022 11 126935, 193 N.E.3d 1187, 456 I11.Dec.779 (111.2022) that in a
legal malpractice case the Statute of Limitations does not begin to run until a pecuniary loss is

incurred.

1. In this matter the pecuniary loss was first experienced on December 12, 2016.
Dulberg filed his Legal Malpractice action on November 28, 2017 within 2 years of
the December 12, 2016 date.

2. Furthermore, the Constitution of the State of Illinois, Article VI (The Judiciary)
Section 16 states:

SECTION 16. ADMINISTRATION

General administrative and supervisory authority over all
courts is vested in the Supreme Court and shall be exercised
by the Chief Justice in accordance with its rules. The
Supreme Court shall appoint an administrative director and

staft, who shall serve at its pleasure, to assist the Chief
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Justice in his duties. The Supreme Court may assign a Judge

temporarily to any court and an Associate Judge to serve

temporarily as an Associate Judge on any Circuit Court. The

Supreme Court shall provide by rule for expeditious and

inexpensive appeals.

(Source: Illinois Constitution.)
II. A major issue that was discovered subsequent to the trial court granting summary judgment
to the Defendants/Appellees is that one trial court judge was the judge for the underlying
case and the current case, a matter of over (10) years, and the second judge who replaced the
aforementioned judge for the hearing on Defendants/Appellees Motion for Summary Judgment
had, for all times relevant herein each recused themselves for all cases assigned to them other
than this case, based upon the fact that they were personal friends of the owner of Defendant/

Appelees law firm.

I11. The decision of the Appellate Court should be modified to allow the requested relief of
supplementing the Record on Appeal to include the underlying case, the recusals of the two
judges who regularly recused themselves as personal friends of the Owner of the Defendant/
Appellee Law firm and the auditing by the suggested (in the motion) Expert attorney who had
previously filed an audit report that was not allowed to be used to supplement the Record on

Appeal indicated two missing Report of Proceedings.

IV. Due to the nature and severity of the ARDC complaints there is the need for the exercise of

the Supreme Court’s supervisory authority in this case.

APPENDIX
Pursuant to Illinois Supreme Court Rule 315(c)(6)

(A1) AIll ARDC investigations pending filed by Dulberg (#2023INO2517, #2023INO2518,
#2023INO3135, #2023INO3136, #2023INO3894-R, 2023INO3898-R,
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#2023INO3897-R, 2023INO3895-R, #2023INO3896-R)
(A2) Family Emergency described in the pramble

(A3) Illinois Supreme Court Rule 315(c)(2). Judgment that was entered. December 4, 2023

(A4) Listed in November 3, 2023 Emergency Motion on page 4 and as exhibit A and

Combined Berg Meyer Recusal Orders

(AS) Mentioned in November 3, 2023 Emergency Motion on page 5, paragraph 3. The

contents of the thumbdrive are linked here.

(A6) Listed in October 2, 2023 Motion on page 7 (cases listed as a through e)

(A7) Reasons why listed in November 21, 2023 Motion to Reconsider on page 6

(A8) Exhibit in November 3, 2023 Emergency Motion on page 77 and 78 and page 1 of CLR

Vol 1 and page 1 of CLR Vol 2 and page 1 of ROP in 17LA377 Appeal Package)

(A9) Exhibit in November 3. 2023 Emergency Motion on page 75

(A10) Exhibit in November 3. 2023 Emergency Motion on page 77 and 78

(A12)_May 26, 2023 Order: Motion granted

(A13) July 25, 2023 Order: Motion granted

(A14) October 10, 2023 Order: Motion denied

(A15) November 9, 2023 Order: Motion denied

(A16) May 24, 2023 Proposed Order

(A17) July 24, 2023 Proposed Order

(A18) October 1, 2023 Proposed Order

(A19) November 3. 2023 Proposed Order

(A20) Email between Dulberg and Appellate Court clerk

(A21) December 4, 2023 Order: Motion denied, case dismissed

(A22) Dulberg email
(A23) December 3, 2023 Motion for Ruling

(A24) December 5, 2023 email from Appellate Court: December 3 filing rejected
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CONCLUSION

For the foregoing reasons, Paul R. Dulberg respectfully requests that this Court grant this

Petition and reverse the Second District’s December 4, 2023 ruling.

Dated: January 8, 2024

Respectfully submitted by:

/s/ Paul R. Dulberg
Plaintif-Appellant pro se

/s/ Alphonse A Talarico
Attorney for Plaintiff-Appellant

Alphonse A. Talarico (ARDC # 6184530)

The Law Office of ALPHONSE A. TALARICO
707 Skokie Boulevard #600,

Northbrook, Illinois 60062, United States

(312) 808-1410
contact@lawofficeofalphonsetalarico.com

CERTIFICATE OF COMPLIANCE

I certify that this brief conforms to the requirements of Rules 341(a) and (b). The length
of this brief, excluding the pages containing the Rule 341(d) cover, the Rule 341(c) certificate of
compliance, the certificate of service, and the Appendix, is # words.

/s/ Alphonse A. Talarico

VERIFICATION BY CERTIFICATION PURSUANT TO SECTION 1-109
Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the
undersigned certifies that the statements set forth in this instrument are true and correct, except as
to matters therein stated to be on information and belief, and as to such matters the undersigned
certifies as aforesaid that he verily believes the same to be true.

/s/ Paul R. Dulberg
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CERTIFICATE OF SERVICE

The undersigned certifies under penalties as provided by law pursuant to Section 1-109
of the Code of Civil Procedure, that on MONTH DAY, 2024, a copy of the foregoing Paul R.
DULBERG’s Petition for Leave to Appeal and the attached Paul R. Dulberg’s Appendix to
Petition for Leave to Appeal were filed and served upon the Clerk of the Illinois Supreme Court
via the efilelL system through an approved electronic filing service provider and was served on
counsel of record below in the manner indicated:

Via Email and approved efiling system

GEORGE K. FLYNN (ARDC # 6239349)
MICHELLE M. BLUM (ARDC # Not Available)
KARBAL COHEN ECONOMOU SILK DUNNE, LLC
200 S. Wacker Drive, Suite 2550

Chicago, IL 60606

Tel: (312) 431-3700

Fax: (312) 431-3670

gftynn@karballaw.com

mblum@karballaw.com

Counsel for Defendant-Appellees

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are true and
correct.

/s/ Alphonse A. Talarico
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From: Michael Urbanski urbanskireporting@att.net
Subject: Vahl Reporting
Date: March 26, 2022 at 10:10 AM
To: pdulberg@icloud.com

Mr. Dulberg:

| did forward all the information to Carrie Vahl. She now has your email address and | would
hope would respond to your requests.

Sincerely,

Michael Urbanski
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From: Carrie Vahl carrievahl07 @gmail.com
Subject: Transcripts
Date: March 28, 2022 at 7:44 AM
To: pdulberg@icloud.com

Hi,

| spoke with Michael Urbanaki, and he gave me your email.

Michael gave me a list of transcripts that you need certifications for. Can you give me a call on my cell today or tomorrow, (847) 727-
5828. Most of today I'll be in a hearing but I'll call you back.

Thanks,

Carrie

Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828
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From: Paul Dulberg pdulberg@icloud.com
Subject: Re: Transcripts
Date: March 28, 2022 at 10:01 AM
To: Carrie Vahl carrievahl07 @gmail.com

Dear Carrie Vahl,
Thank you for reaching out to me.

| am not sure what is on the list Mr. Urbanski sent to you so below is a list of Dr’s depositions | purchased around 9/15//2015 from Vahl
Reporting.

| paid $723.50 for the depositions with Check #2486 from Account #2600005536.

The issue | have with the depositions | received back in 2015 is that none of them were certified or signed by the CSR and they do not
have the exhibits attached which means after all this time they are unusable in court.

| would really appreciate a PDF of the signed, certified depositions with the exhibits listed below:

22nd Judicial Circuit, McHenry County case number 12LA178

Dr. KAREN LEVIN, 10/1/2013, ANGELA M. INGHA, CSR , Certificate No. 084-002984

DR. SCOTT SAGERMAN, 10/15/2013, JILL S TIFFANY, CSR, Certificate No. 084-002807

Dr. MARCUS G. TALERICO, 10/28/2013, TERRI A. CLARK, CSR, Certificate No. 084-001957

Dr. APIWAT FORD, 11/20/2013, MARGRET MAGGIE ORTON, CSR, Certificate No. 84-004046

Dr. KATHY KUJAWA, 7/23/2014, JILL S TIFFANY, CSR, Certificate No. 084-002807

Please advise the best way | may obtain the certified, signed Dr’s depositions listed above with the exhibit attached.
Thank you in advance for your help with this matter,

Paul

Paul Dulberg

4606 Hayden Ct
McHenry, IL 60051

On Mar 28, 2022, at 7:44 AM, Carrie Vahl <carrievahl07 @gmail.com> wrote:

Hi,

| spoke with Michael Urbanaki, and he gave me your email.

Michael gave me a list of transcripts that you need certifications for. Can you give me a call on my cell today or tomorrow, (847)
727-5828. Most of today I'll be in a hearing but I'll call you back.

Thanks,

Carrie

Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828
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From:
Subject:
Date:
To:

Carrie Vahl carrievahl07 @gmail.com
Re: Transcripts

March 28, 2022 at 11:29 AM

Paul Dulberg pdulberg@icloud.com

Hi Paul,
Thanks for the list and the info. | never bothered to look up under your name. | was just searching for Popovich's people.
Tomorrow | can scan and email the signature pages to you for each transcript. 1'm just out of the office today.

Regarding the exhibits, the defense counsel we were hired by those days never give us the exhibits. So that | can't help you with.
They might be in the original trial file with the clerk's office.

| have one more question. Maggie Orton received a records subpoena. She took a screenshot and it's attached. We don't know what
you are looking for with the Twenty signatures. Is it just the cert page signature and then she's in compliance?

Let me know.

Thanks,
Carrie

On Mon, Mar 28, 2022 at 10:01 AM Paul Dulberg <pdulberg@icloud.com> wrote:
Dear Carrie Vanhl,

Thank you for reaching out to me.

| am not sure what is on the list Mr. Urbanski sent to you so below is a list of Dr’s depositions | purchased around 9/15//2015 from
Vahl Reporting.

| paid $723.50 for the depositions with Check #2486 from Account #2600005536.

The issue | have with the depositions | received back in 2015 is that none of them were certified or signed by the CSR and they do
not have the exhibits attached which means after all this time they are unusable in court.

| would really appreciate a PDF of the signed, certified depositions with the exhibits listed below:

22nd Judicial Circuit, McHenry County case number 12LA178

Dr. KAREN LEVIN, 10/1/2013, ANGELA M. INGHA, CSR , Certificate No. 084-002984

DR. SCOTT SAGERMAN, 10/15/2013, JILL S TIFFANY, CSR, Certificate No. 084-002807

Dr. MARCUS G. TALERICO, 10/28/2013, TERRI A. CLARK, CSR, Certificate No. 084-001957

Dr. APIWAT FORD, 11/20/2013, MARGRET MAGGIE ORTON, CSR, Certificate No. 84-004046

Dr. KATHY KUJAWA, 7/23/2014, JILL S TIFFANY, CSR, Certificate No. 084-002807

Please advise the best way | may obtain the certified, signed Dr’s depositions listed above with the exhibit attached.
Thank you in advance for your help with this matter,

Paul

Paul Dulberg

4606 Hayden Ct
McHenry, IL 60051

On Mar 28, 2022, at 7:44 AM, Carrie Vahl <carrievahl07 @gmail.com> wrote:

Hi,

| spoke with Michael Urbanaki, and he gave me your email.

Michael gave me a list of transcripts that you need certifications for. Can you give me a call on my cell today or tomorrow, (847)
727-5828. Most of today I'll be in a hearing but I'll call you back.

Thanks,

Carrie
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Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828

Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828

EXHIBIT DN-4
Page 2 of 2










From:
Subject:
Date:
To:

Carrie Vahl carrievahl07 @gmail.com &
Re: Transcripts

March 28, 2022 at 1:39 PM

Paul Dulberg pdulberg@icloud.com

Hi Paul,
Please find attached the 5 certificate pages with the reporters' signatures.
Does this satisfy what you need from Maggie Orton? All she has, like the rest of us, is the transcript that you already have.

Thanks,
Carrie

On Mon, Mar 28, 2022 at 11:29 AM Carrie Vahl <carrievahl07 @gmail.com> wrote:

Hi Paul,
Thanks for the list and the info. | never bothered to look up under your name. | was just searching for Popovich's people.
Tomorrow | can scan and email the signature pages to you for each transcript. I'm just out of the office today.

Regarding the exhibits, the defense counsel we were hired by those days never give us the exhibits. So that | can't help you with.
They might be in the original trial file with the clerk's office.

| have one more question. Maggie Orton received a records subpoena. She took a screenshot and it's attached. We don't know
what you are looking for with the Twenty signatures. Is it just the cert page signature and then she's in compliance?

Let me know.

Thanks,
Carrie

On Mon, Mar 28, 2022 at 10:01 AM Paul Dulberg <pdulberg@icloud.com> wrote:
Dear Carrie Vahl,

Thank you for reaching out to me.

| am not sure what is on the list Mr. Urbanski sent to you so below is a list of Dr’s depositions | purchased around 9/15//2015 from
Vahl Reporting.

| paid $723.50 for the depositions with Check #2486 from Account #2600005536.

The issue | have with the depositions | received back in 2015 is that none of them were certified or signed by the CSR and they
do not have the exhibits attached which means after all this time they are unusable in court.

| would really appreciate a PDF of the signed, certified depositions with the exhibits listed below:

22nd Judicial Circuit, McHenry County case number 12LA178

Dr. KAREN LEVIN, 10/1/2013, ANGELA M. INGHA, CSR , Certificate No. 084-002984

DR. SCOTT SAGERMAN, 10/15/2013, JILL S TIFFANY, CSR, Certificate No. 084-002807

Dr. MARCUS G. TALERICO, 10/28/2013, TERRI A. CLARK, CSR, Certificate No. 084-001957

Dr. APIWAT FORD, 11/20/2013, MARGRET MAGGIE ORTON, CSR, Certificate No. 84-004046

Dr. KATHY KUJAWA, 7/23/2014, JILL S TIFFANY, CSR, Certificate No. 084-002807

Please advise the best way | may obtain the certified, signed Dr’s depositions listed above with the exhibit attached.
Thank you in advance for your help with this matter,

Paul

Paul Dulberg

4606 Hayden Ct
McHenry, IL 60051

On Mar 28, 2022, at 7:44 AM, Carrie Vahl <carrievahl07 @gmail.com> wrote:
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Hi,

| spoke with Michael Urbanaki, and he gave me your email.

Michael gave me a list of transcripts that you need certifications for. Can you give me a call on my cell today or tomorrow,
(847) 727-5828. Most of today I'll be in a hearing but I'll call you back.

Thanks,

Carrie

Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828

Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828

Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828

Certification
pages f...erg.pdf
984 KB
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CERTIFICATE OF REPORTER

I, TERRI A. CLAREK, Certified
Shorthand Reporter for the State of Illinois,
de hereby certify that the foregoing was
reported by stenographic and mechanical
means, which matter was held on the date, and
at the time and place set ocut on the title
page hereof, and that the foregoing
constitutes a true and accurate transcript of
Same .

I further certify that I am not
related to any of the parties, nor am I an
employee of or related to any of the
attorne¥s representing the parties, and 1I
have no financial interest in the ocutcome of

this matter.

k?fiak'vﬁ;(xi;fiiu#/Ci.ﬁr;

TERRI A, CLARK, CSR

LICENSE NO. 0B4-0018957
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12
13
14
15

18

18

19
20

22
23

24

aforesaid.

I further certify that the signature of
the witness to the foregoing deposition was waived
by agreement of counsel for the respective parties;
and that I am not counsel for nor in any way
related to any of the parties to this suit, nor am
I any way interested in the outcome thereof.

In witness whereof, I have hereunto set my

154! day

hand and affixed my notarial seal this

o J 047 j)"fﬂ*’f 2013,

E;]qéﬁiéat- Ejf}lﬁ}tjlnn_—*“
Notary Public, Cook County, Illinois
C.5.R. License No. 0B4-002984
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I FURTHER CERTIFY that I am not a
relative or employee or attorney or
employee of such attorney or counsel, or
financially interested directly or
indirectly in this acticn.

IN WITNESS WHERECF, I have set my

hand.

-
\Np —7 0/

BE LJ( L ‘&“{&ﬁmt.

3i¥1 s. Tiffany 0

Certified Shorthand Reporter
Certificate No. 084-002B07
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From:
Subject:
Date:
To:

Carrie Vahl carrievahl07 @gmail.com

Re: Transcripts
March 31, 2022 at 9:20 AM
Paul Dulberg pdulberg@icloud.com

Hi Paul,
Did you received this email with the cert pages?

Can you please let me know about the subpoena for Maggie Orton? Does her cert page satisfy what you need?
We want to be in compliance with a subpoena.

| did leave a voicemail for your attorney also but have not heard back. | don't have his email. Could you send that to me, please?

Thanks,
Carrie

On Mon, Mar 28, 2022 at 1:39 PM Carrie Vahl <carrievahl07 @gmail.com> wrote:

Hi Paul,

Please find attached the 5 certificate pages with the reporters' signatures.

Does this satisfy what you need from Maggie Orton? All she has, like the rest of us, is the transcript that you already have.
Thanks,

Carrie

On Mon, Mar 28, 2022 at 11:29 AM Carrie Vahl <carrievahl07 @gmail.com> wrote:
Hi Paul,
Thanks for the list and the info. | never bothered to look up under your name. | was just searching for Popovich's people.
Tomorrow | can scan and email the signature pages to you for each transcript. I'm just out of the office today.

Regarding the exhibits, the defense counsel we were hired by those days never give us the exhibits. So that | can't help you
with.
They might be in the original trial file with the clerk's office.

| have one more question. Maggie Orton received a records subpoena. She took a screenshot and it's attached. We don't know
what you are looking for with the Twenty signatures. Is it just the cert page signature and then she's in compliance?

Let me know.

Thanks,
Carrie

On Mon, Mar 28, 2022 at 10:01 AM Paul Dulberg <pdulberg@icloud.com> wrote:
Dear Carrie Vahl,

Thank you for reaching out to me.

| am not sure what is on the list Mr. Urbanski sent to you so below is a list of Dr’s depositions | purchased around 9/15//2015
from Vahl Reporting.

| paid $723.50 for the depositions with Check #2486 from Account #2600005536.

The issue | have with the depositions | received back in 2015 is that none of them were certified or signed by the CSR and they
do not have the exhibits attached which means after all this time they are unusable in court.

| would really appreciate a PDF of the signed, certified depositions with the exhibits listed below:

22nd Judicial Circuit, McHenry County case number 12LA178

Dr. KAREN LEVIN, 10/1/2013, ANGELA M. INGHA, CSR , Certificate No. 084-002984

DR. SCOTT SAGERMAN, 10/15/2013, JILL S TIFFANY, CSR, Certificate No. 084-002807

Dr. MARCUS G. TALERICO, 10/28/2013, TERRI A. CLARK, CSR, Certificate No. 084-001957

Dr. APIWAT FORD, 11/20/2013, MARGRET MAGGIE ORTON, CSR, Certificate No. 84-004046

Dr. KATHY KUJAWA, 7/23/2014, JILL S TIFFANY, CSR, Certificate No. 084-002807

Please advise the best way | may obtain the certified, signed Dr’s depositions listed above with the exhibit attached.

Thank you in advance for your help with this matter,

DAl
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Paul Dulberg

4606 Hayden Ct
McHenry, IL 60051

On Mar 28, 2022, at 7:44 AM, Carrie Vahl <carrievahl07 @gmail.com> wrote:

Hi,

| spoke with Michael Urbanaki, and he gave me your email.

Michael gave me a list of transcripts that you need certifications for. Can you give me a call on my cell today or tomorrow,
(847) 727-5828. Most of today I'll be in a hearing but I'll call you back.

Thanks,

Carrie

Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828

Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828

Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828

Carrie Vahl
Vahl Reporting Service, LLC
(847) 727-5828
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* FILED ** Env: 18677229
McHenry County, lllinois
2017LA000377

Date: 77141022 2:29 PM
1 | STATE OF ILLINOIS ) Glerk of the[Cireutt Cour
2 )

3 COUNTY OF McHENRY )
4 IN THE TWENTY-SECOND JUDICIAL CIRCUIT
5 McHENRY COUNTY, ILLINOIS
6 PAUL DULBERG, )
7 Plaintiff, )
8 VS. ) No. 17 LA 377
9 THE LAW OFFICES OF THOMAS J. )
10 POPOVICH, P.C., and HANS MAST, )
11 Defendants. )
12 ELECTRONICALLY RECORDED REPORT OF
13 PROCEEDINGS had in the above-entitled cause before
14 the Honorable THOMAS A. MEYER, Judge of said Court
15 of McHenry County, I11inois, on the 11th day of
16 July, 2022, at the McHenry County Government Center,
17 Woodstock, ITlinois.
18 APPEARANCES:
19 LAW OFFICE OF ALPHONSE A. TALARICO, by
20 MR. ALPHONSE A. TALARICO, (Via Zoom)
21 On behalf of the Plaintiff,
22 KARBAL COHEN ECONOMOU SILK DUNNE, LLC, by
23 MR. GEORGE K. FLYNN, (Via Zoom)
24 On behalf of the Defendant.
1
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1 THE COURT: Any other agreed uncontested or both
2 sides?

3 MR. FLYNN: Judge, I think both sides will be on
4 the Dulberg matter.

5 THE COURT: Dulberg. Okay. Just looking for

6 it.

7 MR. FLYNN: 17 LA 377.

8 THE COURT: No. 24. You got it. ATl right.

9 Plaintiff's counsel, if you can identify

10 yourself?

11 MR. TALARICO: Good morning, your Honor. My

12 name is Alphonse Talarico for the plaintiff. And

13 before we go any further, I would Tike to apologize
14 for missing court last time.

15 THE COURT: Okay.

16 MR. TALARICO: It was a medical and non-medical
17 matter which I -- I'm under certain care.

18 THE COURT: Okay.

19 MR. TALARICO: So I apologize.
20 THE COURT: Defense counsel, if you could
21 identify yourself?
22 MR. FLYNN: George Flynn for defendants.
23 THE COURT: A1l right. I was going to close
24 (f)(1). What's going on, plaintiff?

2
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1 MR. TALARICO: Judge, I don't think closing

2 (f)(1)s is going to be appropriate at this moment.

3 And some things have evolved. Some things have

4 happened. I don't know how this electronic Zoom

5 system works, but is there a way of speaking in

6 camera?

7 THE COURT: Yeah. I mean, I will pass you guys,
8 and I will come back to you shortly. So let me get
9 rid of all the many other people on my call right

10 now, and then I'11 deal with you at the end. And

11 it's 8:44.

12 (Whereupon the afore-captioned

13 cause was recalled.)

14 THE COURT: Mr. Flynn, on Dulberg, do you have
15 any objection to Mr. Talarico having a confidential
16 discussion with me regarding whatever issue this is?
17 MR. FLYNN: Ex parte?

18 THE COURT: Yeah.

19 MR. FLYNN: We have an objection.
20 THE COURT: Al1 right. Then, are you able to do
21 a conference call?
22 MR. FLYNN: A conference call?
23 THE COURT: Yeah.
24 MR. FLYNN: Sure.

3
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1 THE COURT: Al11 right. Who is going to initiate
2 the call?
3 MR. TALARICO: Judge, are you -- with your Honor
4 and with Mr. Flynn, is that the --
5 THE COURT: Yeah. He's objecting. I can't just
6 go off the record and have a conversation with you
7 unless I formally set it as a pretrial. And I don't
8 have this as a pretrial. And I'm reluctant to have
9 a confidential discussion over objection at this
10 point.
11 So what would you 1like to do? I can set it
12 over for pretrial, but I don't know what you want to
13 do.
14 MR. TALARICO: My entire goal is to 1limit the
15 amount of ears to what I have to say, and --
16 THE COURT: Well, why don't you -- can you talk
17 to Mr. Flynn while I'm wrapping up these other
18 things?
19 MR. TALARICO: Yeah, I guess we could.
20 THE COURT: Okay. Remember to mute your
21 computer. Give him a call, and you guys can discuss
22 what the issue is.
23 MR. FLYNN: Judge, can I just interject one
24 thing? I thought that Mr. Talarico initially asked
4
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1 for an in camera hearing. It wasn't necessarily ex
2 parte. I thought he just didn't want to necessarily
3 do it in front of the other attorneys in the room.
4 Is that correct?
5 MR. TALARICO: That's correct. I'm here --
6 THE COURT: Okay. Then I'm going to -- I'm
7 going to make you guys wait. I'm going to leave the
8 courtroom for five minutes and keep everybody else
9 on the 1line, and we will have it answered for you
10 soon.
11 MR. FLYNN: Thank you, your Honor.
12 MR. TALARICO: Thank you.
13 (Whereupon the afore-captioned
14 cause was recalled.)
15 THE COURT: Back on the record on the Dulberg
16 matter.
17 Plaintiff's counsel, if you can identify
18 yourself?
19 MR. TALARICO: Judge, my name is Alphonse
20 Talarico for Mr. Dulberg.
21 MR. FLYNN: George Flynn for the defendants.
22 THE COURT: Okay. And you indicated in camera
23 which I interrupted to mean confidential and not on
24 the record. Everything we are saying, even if the
5
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1 other attorneys are out, is going to be on the

2 record because the recording system is going to pick

3 it up.

4 That being said, Mr. Talarico, what do you

5 want to do?

6 MR. TALARICO: Um.

7 MR. FLYNN: Judge, can I just address that

8 because I'm -- I do have an objection to this

9 discussion not being on the record.

10 THE COURT: Okay.

11 MR. FLYNN: There's never been a motion filed.
12 I'm not even sure what this is about. There have

13 been some notices relative to court reporting in the
14 case and in the underlying case. Some subpoenas

15 issued to court reporters and for the circuit clerk
16 here, but I really don't know what this 1is about.

17 And since no motion has ever been filed on this

18 issue, I would object to this hearing not being

19 recorded.
20 THE COURT: No. I'm not really -- I'm not sure
21 that I am conducting a hearing, but I -- but I'm now
22 curious. But you are right, I don't have anything
23 pending in front of me. So what do you guys want to
24 do?

6
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1 MR. TALARICO: Okay. Judge, I think that if you
2 are simply okay with it being on the record, then,
3 I'm okay with it too.
4 Your Honor, the sensitivity of the matter
5 is such that I thought it would be better for fewer
6 ears, but that's okay. I don't have a problem with
7 that.
8 What I -- what this is all about, and I
9 think Mr. Flynn has an indication at least of it is
10 the Exhibit 12 to Mr. Hans Mast's deposition. If
11 you remember this case, this Exhibit 12 issue has
12 been ongoing. I think the last time we spoke of
13 it -- we spoke to it, you said -- you told us that
14 when -- either produce it or saying you don't have
15 it.
16 What I have gotten in return is what I
17 believe, I hate to use this word, but a forgery, a
18 false document, a document that is not part of the
19 record was created recently.
20 THE COURT: Okay.
21 MR. TALARICO: Now, how do I know this? I --1I
22 did a records only subpoena to the court reporter.
23 She answered, which her answers were sent to
24 Mr. Flynn. Thereafter, she sent me a flash drive
7
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1 with -- because -- because she said all her notes

2 were not -- were too large to send by the proper

3 response. The flash drive was also sent to

4 Mr. Flynn.

5 What she said -- what is there is that

6 there was no Exhibit 12. She never produced

7 Exhibit 12. The issue -- the mini and the total

8 original had no Exhibit 12, but somehow I have

9 received a copy of Exhibit 12.

10 I also sent Exhibit 12 to a document

11 examination, a professional. I got his report this
12 morning -- I'm sorry, last night at 11:15 p.m., and
13 the indication what was sent is -- does not match

14 the other sections, the other labels -- the other 14
15 exhibits. Someone, it appears, has created

16 something new and sent it to me saying this is

17 Exhibit 12. So I -- I think that I should be --

18 THE COURT: What's Exhibit 12?7 What is that?

19 What 1is it?
20 MR. TALARICO: I'm sorry. What is Exhibit 12?
21 THE COURT: What is Exhibit 12?7 What is the
22 document?
23 MR. TALARICO: It is a 1list of cases that
24 Mr. Hans Mast had talked to Mr. Dulberg about in

8
Purahased from resSearehiL O O g fotze o oo Case WEOLTLAOROSTT R 367

EXHIBIT DO
Page 8 of 29





1 the -- 1in the period of time of convincing him to
2 settle the case for $5,000 --
3 THE COURT: Identified a number of -- he
4 allegedly identified a number of similar cases?
5 MR. TALARICO: Judge, even that is an issue
6 because there was some problem on the Internet
7 between Mr. Flynn's office, Ms. Clinton's office and
8 the recordings for the Zoom deposition.
9 My whole thing is, Judge, I have a 50-page
10 order -- 50-page report saying -- well, just, for
11 example, you can take judicial notice, the label
12 is -- the Tlabel that was sent to me in April of this
13 year misspelled the defendant's name.
14 THE COURT: Okay. Well, that's a different
15 issue. That's on the merits of your anticipated
16 motion with -- whatever it may be with respect to
17 what you've told me is Exhibit 12. Exhibit 12 is an
18 attachment to a deposition as opposed to something
19 that took place in court, is that true?
20 MR. TALARICO: That 1is correct.
21 THE COURT: Al11 right.
22 MR. TALARICO: There was a deposition.
23 THE COURT: And what -- Tet's assume --
24 Mr. Flynn, no offense. But Tlet's assume 100 percent
9
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1 of what you're saying is true that it's a forged

2 document, how does that impact what we're doing

3 right now?

4 MR. TALARICO: How it impacts us is because I

5 would Tike to have the opportunity to present a

6 motion to exclude Mr. Hans Mast's deposition. This

7 is just one of the issues that -- that are centered

8 on that deposition. The Internet -- the Internet

9 not working properly during it, the Exhibit 12 that
10 was never produced by the reporter, the cases that
11 came in this April filing does not include one of

12 the major cases that was part of that, it was called
13 (indiscernible) versus Spangler, and that's not in
14 there.

15 So there are so many issues that are

16 centered on that deposition that I would Tike some
17 time to file a motion to exclude that and then

18 (indiscernible) over.

19 THE COURT: Mr. Flynn, and please ignoring the
20 implied accusations because that's not relevant to
21 what I'm interested in, what is your original
22 motion? Forgive my lack of memory.
23 MR. FLYNN: The original motion that we are here
24 for today was just simply a motion to finally close

10
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1 (f) (1) discovery. There was an oral motion only

2 because this has been an ongoing issue. If we could

3 just (indiscernible) the case. Counsel came into

4 the case I think a year and three quarters ago and

5 hasn't noticed up a certain deposition. The case

6 just needs to move along. I -- I haven't really had

7 a need for a summary judgment motion --

8 THE COURT: That's what I was thinking. Okay.

9 I was thinking you had filed your summary judgment.
10 MR. FLYNN: We had not. Waiting for fact

11 discovery to be closed. I was present for Hans

12 Mast's deposition back in I think it was the spring
13 of 2020 at the onset of the pandemic. It was done
14 by Zoom. I was in his -- Hans Mast's office, at the
15 time our office, and plaintiff was represented by

16 Julia Williams from the Clinton Law Firm. It was

17 her deposition, her exhibits, and I haven't read any
18 (indiscernible) because there has been no motion. I
19 didn't realize there was this issue, but I can't see
20 how any of the exhibits from that deposition being
21 forged.
22 From what I recall of Exhibit 12, I believe
23 it was some photocopies of case law from an -- it
24 looked 1ike it had been copied from a -- one of the

11
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1 old Taw books. I think --
2 THE COURT: Okay.
3 MR. FLYNN: -- the Court, if I remember
4 correctly. And asked Mast about those documents at
5 his deposition, not in great detail, by the way, but
6 I believe he was asked about his depositions -- I'm
7 sorry, those cases.
8 So I don't understand what the issue is. I
9 don't see how having a hearing on the summary
10 judgment of this case moving along. There have been
11 a number of conspiracy theories put forth that have
12 never -- never been filed in court. And I would
13 just request strenuously that the (f) (1) discovery
14 be closed, and we move along so that motions could
15 be addressed.
16 THE COURT: Okay. Mr. Talarico, I don't have a
17 motion, and --
18 MR. TALARICO: That 1is correct. What I'm asking
19 for right now, by the same token there is no --
20 there is only an oral motion, while I wasn't here
21 last time because of my own illness, I was
22 hospitalized, et cetera. So the (f)(1)s, I believe,
23 should not be closed because if I -- if my motion is
24 granted and Mr. Mast's deposition is stricken,
12
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1 that -- that may lead to other people I have to -- I
2 have to 1list as (f)(1)s, and it may also impact
3 Mr. Flynn's motion -- motion for summary judgment.
4 But this entire thing, the deposition
5 itself should be stricken. That's why I may not
6 have time to file a motion for. I have a court -- I
7 have a court reporter saying on her -- sending it in
8 responses to my records only subpoena, that she --
9 every time they tried -- whoever tried to keep
10 sending her that exhibit, the first 22 pages were
11 blank. She's written it over and over and over
12 again in her response which I sent to Mr. Flynn.
13 How can they now come up with 25 or 27
14 pages to put in a full -- with a Tabel that
15 misspelled the defendant's name and with a Tabel
16 that is not --
17 THE COURT: You are arguing the merits. You are
18 arguing the merits.
19 MR. TALARICO: May I please file that motion?
20 THE COURT: You can file your motion. But I
21 don't know that -- how that the anticipated motion
22 prevents me from otherwise closing discovery. You
23 can file your motion. You can ask to have it
24 reopened to address issues. But that's still going
13
Purahased from reSearehiL O O e Tt za o0 Case WEOLTLAOROSTT R 372

EXHIBIT DO
Page 13 of 29





1 to be your burden because you haven't otherwise

2 identified discovery you want to take other than

3 related to this deposition issue.

4 And have you -- forgive me for fishing a

5 little bit, but have you talked to Ms. Clinton, I

6 guess that was the name of the attorney, Mr. Flynn?
7 MR. FLYNN: Ms. Williams.

8 THE COURT: Ms. William. I'm sorry. The

9 Clinton Law Firm. Is that what you told me? All

10 right. Have you contacted them for whatever

11 Exhibit 12 is?

12 MR. TALARICO: No, Judge. If you remember when
13 we talked about the pink pages, the black -- the

14 blank pages, she would not respond to me back on

15 that issue.

16 THE COURT: AT1 right. I think I do recall

17 that. ATl right. And have you issued a subpoena

18 for Exhibit 12?7 Because I can't see how an

19 attorney-client privilege would attach to a document
20 that was used as an exhibit in the course of a
21 discovery deposition.
22 MR. TALARICO: Judge, if -- maybe I'm
23 misunderstanding. There is no Exhibit 12. That --
24 I can't subpoena what doesn't exist.

14
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1 THE COURT: Well, we don't have a formal

2 response from her one way or another, do we?

3 MR. TALARICO: No, we don't. But we have a

4 forged Exhibit 12, and we have the reporter saying

5 there is no Exhibit 12.

6 THE COURT: She says she doesn't have it. She

7 didn't say there was no such thing.

8 MR. TALARICO: No, excuse me, Judge. In her

9 handwriting, the discussion about asking the Clinton
10 firm for Exhibit 12 over and over and over again and
11 getting no response.

12 THE COURT: That -- that doesn't T1ook good, but
13 it doesn't resolve the issue because I'm imagining,
14 correct me if I'm wrong, that the record reflects a
15 discussion of Exhibit 12.

16 MR. FLYNN: And I believe that being the case,
17 Judge. I don't -- I can pull the transcript. 1

18 have it here within a few feet of my desk. But I

19 recall Mr. Mast being questioned about Exhibit 12.
20 Now - -
21 THE COURT: I think that's obvious simply
22 because there was no discussion of it, we
23 wouldn't -- their wouldn't be -- if there was no
24 testimony regarding the existence of Exhibit 12, we

15
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1 wouldn't be having this discussion.

2 And I think that in the end, I'm going to

3 ask you to get a formal response out of that Taw

4 firm or that attorney as to whether or not

5 Exhibit 12 exists. And if they are going to claim

6 attorney-client privilege, I don't see how. But I

7 mean, I'11 look at whatever their responses are.

8 But if they have got it, they should produce it.

9 Mr. Talarico?

10 MR. TALARICO: Judge, whatever way you want to
11 go, I will do.

12 THE COURT: Okay. I have not -- and I'11 show
13 my hand a little bit, if everything you're saying is
14 true with respect to the court reporter not having
15 Exhibit 12, that's not going to be enough for me to
16 strike the deposition and/or bar the use of

17 Exhibit 12. It's going to create some issues, but
18 given the fact that it was not an in-person

19 deposition, her testimony does not -- her
20 anticipated testimony doesn't establish for me that
21 Exhibit 12 does not exist or that Exhibit 12, as
22 produced in discovery in this case, is a forgery. I
23 don't know.
24 MR. TALARICO: But Judge, if you -- may I speak?

16
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1 THE COURT: Yeah.
2 MR. TALARICO: If you recall, this all started
3 when we -- with the deposition was about -- was
4 going to be used, the deposition of Hans Mast. And
5 in the deposition as it was produced, there was no
6 Exhibit 12. It says Exhibits 1 to 11, 13 through
7 15. That's when I brought it to your Honor's
8 attention. When it was produced, there was no
9 Exhibit 12. As of April of this year, there is
10 Exhibit 12.
11 THE COURT: But there is testimony regarding
12 Exhibit 12.
13 MR. TALARICO: There is.
14 THE COURT: And if -- if we have -- if the
15 attorney who presented Exhibit 12 isn't responsive,
16 then -- then, I think we have to address the issue.
17 But I need to know what she says. If she says I
18 don't have it, it never existed, yeah, there is a
19 problem. But if she produces an Exhibit 12, then we
20 have to discuss that.
21 MR. FLYNN: Judge, just my recollection of the
22 transmittal of this deposition once it was written
23 up is there was -- it was done electronically. I
24 could be wrong again. I didn't realize -- I wasn't
17
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1 aware of what the issue was here. But my

2 recollection was that the court reporter sent us the

3 transcripts and sent the exhibits electronically.

4 So perhaps I'm wrong, you know. It was a couple

5 years ago, but that was my understanding.

6 THE COURT: Yeah, I want to know what the

7 attorney says. I mean, that's really the bottom

8 line.

9 MR. TALARICO: Judge, are you suggesting a

10 deposition of Ms. Williams to get that?

11 THE COURT: I don't know that that's necessary.
12 I mean, a subpoena -- if you issue a subpoena and

13 she produces one -- produces Exhibit 12, we will

14 talk about whether or not a deposition is necessary.
15 MR. TALARICO: Okay.

16 THE COURT: And -- or -- I mean, I can see

17 laying a foundation, but if she -- for it, or if we
18 want to take her deposition, yeah, I'd probably be
19 open to letting you do that. But I do agree with
20 Mr. Flynn, it's time to get moving on this.
21 And Mr. Flynn, without showing me your
22 hand, can I ask if Exhibit 12 is relevant to you're
23 anticipated motion? If you don't want to answer,
24 you don't have to.

18
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1 MR. FLYNN: I -- you know, I suppose it may be
2 discussed. It's part of the overall advice that was
3 given relative to my client recommending a
4 settlement. It's not a major part of the motion.
5 You know, we've got statute of limitations issues
6 which would be part of the summary judgment motion.
7 So I don't think had any bearing on that argument.
8 THE COURT: Is it possible that -- to split this
9 motion?
10 MR. FLYNN: Well, I -- I've always anticipated,
11 you know, unlike my motion this morning on another
12 matter which is one issue, I would have four or five
13 issues on summary judgment in this case. If the
14 Court would allow it, I could use the extra pages
15 anyhow, or I may need to to square it up, and I
16 really won't know until I start writing it, to tell
17 you the truth.
18 THE COURT: Okay. Well, my -- and forgive me if
19 I'm contradicting something, because I'm -- that
20 I've said or done 1in the past, but 1is, in effect,
21 the statute of limitations argument is 2-619
22 generally. And I would think that could be isolated
23 from anything involving -- and I would make
24 Mr. Mast's testimony -- we wouldn't have to touch
19
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1 it, I don't think, but I don't know. I don't know
2 what -- I don't know the issues. That's just my

3 general recollection.

4 And I'm thinking of if we are able to at

5 least get rid of some of this without having to

6 reopen discovery, because I anticipate that

7 Mr. Talarico's issues could lead to more

8 depositions. And I'l1l let you guys proceed how you
9 want. I just want to get something done.

10 MR. FLYNN: I --

11 THE COURT: Let me add to this, the Supreme

12 Court has made it clear that we have to move cases,
13 and if we don't cases --

14 MR. FLYNN: I understand that.

15 THE COURT: -- within the allotted time, we will
16 be punished. They are vague about what punishment
17 is.

18 MR. FLYNN: I understand. I think there are

19 multiple issues on -- I thank you for the
20 (indiscernible) page limit. I may have some
21 problems with that anyway. So I suppose if the
22 Court would allow it, I could attempt to break up
23 the various issues.
24 THE COURT: I'11 consider any motion you guys

20
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1 want to file.

2 MR. FLYNN: Okay.

3 THE COURT: And -- but if it's impossible to

4 split it up, then we will waive. Okay.

5 MR. FLYNN: There are a 1ot of intertwined

6 issues for the Court's ruling. So I'll do my best

7 to make it easy on us all if I can.

8 THE COURT: You know, if they are all

9 intertwined, forget everything I said.

10 Mr. Talarico, do you want to weigh in?

11 MR. TALARICO: Just so I understand, Judge, you
12 are suggesting, and I will comply, a subpoena on

13 Julia Williams as to Exhibit 12, and -- well, if

14 I -- well, then, depending on -- well, I would still
15 like to do a motion to -- to strike or exclude the
16 deposition of --

17 THE COURT: You can, but I think that attorney's
18 testimony or subpoena response is going to be

19 critical to my decision on that --
20 MR. TALARICO: Then, I would --
21 THE COURT: -- because court reporters make
22 mistakes as to attorneys as to judges, and the court
23 reporter's perspective isn't determinative of
24 whether or not an Exhibit 12 was identified and

21
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1 relied upon by all the parties at the deposition and
2 she just doesn't have it. I -- so that -- that's

3 not going to result in my barring the dep or the

4 exhibit, just her testimony.

5 MR. FLYNN: Judge, may I just comment on that as
6 well?

7 THE COURT: Sure.

8 MR. FLYNN: I just wanted to point out and just
9 for the record that these issues for all on the --
10 according to this side of the aisle, the deposition

11 was taken by the plaintiff. The exhibit was
12 introduced by the plaintiff. It is plaintiff's new
13 counsel now that is moving to strike that deposition
14 that was taken by the plaintiff.
15 The only thing I did in this case was pass
16 along what I thought was Exhibit 12 after it was
17 sent to me by the court reporter.
18 THE COURT: And you raise an interesting point,
19 but I'11 address that at the appropriate time.
20 MR. TALARICO: Judge, can I make a comment?
21 THE COURT: Sure. Sure.
22 MR. TALARICO: I -- the court reporter gave me
23 no indication that she passed on Exhibit 12 to
24 Mr. Flynn. So that's -- that's a question now.

22
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1 That --

2 THE COURT: Well, it was a Zoom dep, wasn't it?

3 MR. FLYNN: It was.

4 MR. TALARICO: It was a Zoom dep.

5 THE COURT: And was the court reporter even

6 present?

7 MR. TALARICO: No.

8 THE COURT: You see, that's -- that's an issue

9 for me because you've got everybody in separate

10 locations.

11 MR. TALARICO: Al11 I'm saying, Judge, is the

12 documents I sent to Mr. Flynn by the court reporter,
13 there were -- there were ongoing issues with

14 Exhibit 12 saying I don't have it, I don't have it,
15 somebody give it to me, what is this. There is for
16 the -- we have got two things. You've got the

17 reporter actually focusing on 12 and saying I don't
18 have it, the reporter --

19 THE COURT: I believe it.
20 MR. TALARICO: -- not producing an Exhibit 12,
21 and then the document expert saying it's a forgery.
22 THE COURT: I --
23 MR. FLYNN: I may be able to shed a Tittle bit
24 of more Tight on this as well. This is just for
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Purahased from reSearehiL O O e Tt 2a o0 Case HROLTLAOROSTT R 382

EXHIBIT DO
Page 23 of 29





1 purposes of moving forward.
2 So my recollection was Ms. Williams
3 forwarded the proposed exhibits of the deposition
4 prior to the deposition. My recollection was that
5 some of them were fairly extensive, and I didn't
6 print out every single one. I recall getting hard
7 copies of some of the exhibits to Mr. Mast's office.
8 We had some technical issues with screen
9 sharing the exhibits. I recall showing him one or
10 two hard copies of exhibits. But again, my
11 recollection of the exhibits were sent in the
12 proposed form prior to the deposition. That may, at
13 least, help us, not that I am getting -- chasing
14 down this issue because I'd rather not spend time on
15 it. But just for everyone's edification, I think
16 that was the case.
17 THE COURT: Okay. Mr. Talarico, anything to
18 add?
19 MR. TALARICO: No, Judge.
20 THE COURT: Al11 right. So please issue a
21 subpoena. I guess I had misunderstood. I thought
22 that the deposition was from a companion case, not
23 this case. So simply by names of the attorneys, I
24 had overlooked that. And we will have to address
24
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1 that when we get to it.
2 But if you want to file a motion, file a
3 motion. But I think issuing a subpoena or even
4 contacting her and getting an affidavit is fine. 1
5 don't care. But I want to know what she says. And
6 I just don't know where we are going if you file a
7 motion based upon the court reporter saying I never
8 got them because that doesn't establish for me that
9 Exhibit 12 doesn't exist or that the one that you've
10 been produced is the wrong one then, and I don't
11 know how to resolve that.
12 MR. TALARICO: Al11 right, Judge. I will gladly
13 take your advice and move forward with a -- with a
14 subpoena.
15 THE COURT: Okay. When did we want to come
16 back?
17 MR. FLYNN: Judge, 1is that -- I'm happy to
18 prepare the order. Is fact discovery closed?
19 THE COURT: Yeah.
20 MR. FLYNN: Okay.
21 THE COURT: Closing fact discovery on my motion
22 today. But that does not prevent Mr. Talarico from
23 filing a motion to reopen discovery for purposes of
24 pursuing this issue. So you're really -- with
25
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1 respect to the issues Mr. Talarico has raised today,
2 there is no prejudice. He can still pursue exactly
3 what I said he could pursue.

4 So in case there is any question, I will

5 explicitly grant leave to issue his subpoena or

6 obtain an affidavit from that attorney in question
7 regarding Exhibit 12.

8 MR. FLYNN: Showing who the parties in the

9 order.

10 THE COURT: I think that's better.

11 Mr. Talarico, does that cover what you want to

12 cover?

13 MR. TALARICO: Yes, Judge.

14 THE COURT: So realistically, I'm thinking 60
15 days to resolve the issue with the attorney. That
16 puts us into mid September. How is September 16, a
17 Friday?

18 MR. FLYNN: Works for me.

19 MR. TALARICO: I'm checking, your Honor.
20 THE COURT: Okay.
21 MR. TALARICO: Fine.
22 THE COURT: Al11 right. That will be -- well,
23 let me Took at my schedule because I anticipate --
24 let's say 9:30.
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1 MR. TALARICO: Okay.

2 MR. FLYNN: And Judge, in this court this

3 morning earlier on the Interrante case, this matter
4 was scheduled for 9:45. I wasn't sure

5 (indiscernible) did we both have to be here, or if I
6 missed something as far as --

7 THE COURT: I have it -- I think I had your

8 other case up at 8:45.

9 MR. TALARICO: Mr. Flynn, you were right, this
10 case was scheduled for 9:45 also.

11 MR. FLYNN: It was. I think, Judge, you drafted
12 the last order. I'm not trying to blame you, but I
13 think originally 8:45 and then it was stricken on

14 the order and then changed 8 to 9:45.

15 THE COURT: That was my mistake, and somebody

16 brought it to my attention and made fun of me. I

17 will accept blame for that.

18 Let's go 9:30. You put it in the order,

19 and you can even say by order of the Judge at 9:30.
20 And the reason for that is so that we don't have to
21 wait for a large call to dissipate before talking.
22 MR. FLYNN: I'11 draft the order, Mr. Talarico.
23 I should be able to get it to you within an hour or
24 SO.
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1 MR. TALARICO: Thank you, sir.
2 THE COURT: AT1 right.
3 MR. FLYNN: That's it.
4 THE COURT: 1I'11 sign it when I see it, and then
5 we will see you at 9:30 on September 16.
6 MR. TALARICO: May I say one more thing, Judge?
7 THE COURT: Yes.
8 MR. TALARICO: 1I'm sorry. I'm apologizing again
9 for missing court. This is probably the first time
10 in my l1ife, but it was a medical emergency and --
11 THE COURT: Understood.
12 MR. TALARICO: -- I missed court, and I
13 apologize.
14 THE COURT: Okay.
15 MR. FLYNN: No apology necessary. Thank you.
16 THE COURT: No problem. All right. We will see
17 you next month -- or in September.
18 MR. FLYNN: Thank you.
19 THE COURT: Thank you. Bye. Disconnecting.
20 (Which were all the proceedings
21 had in the above-entitled cause
22 this date.)
23
24
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