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debridement and skin grafting. In Fomond,
a two-and-one-half-year-old girl sustained
third-degree burns that required at least sev-
en surgeries, including two skin grafts and
continued physical therapy even several
years after receiving the burns. In Negrete,
a 17-month-old baby boy sustained burns
from hot water, resulting in permanent scar-
ring across 60% of his body and, due to the
burning of his genital area, possible perma-
nent damage to his reproductive capacity.
In Rogers, the defendant poured grain alco-
hol on top of the female victim’s head and
then threw a lit match at her, causing her
head, face, chest and pants to ignite.

In light of the above-cited case law, I
would reverse defendant’s conviction for hei-
nous battery.

Defendant was properly convicted of ag-
gravated battery against a child, however, no
sentence was imposed for that crime. If a
reviewing court reverses a conviction on
which the sentence was imposed, it can re-
mand for sentencing on a conviction on which
no sentence was imposed. Such process has
been approved in People v. Dixon, 91 I1l.2d
346, 63 IllDec. 442, 438 N.E.2d 180 (1982)
and People v. Frantz, 150 I1L.App.3d 296, 300,
103 Tll.Dec. 649, 501 N.E.2d 966 (1986) (“[ilf
the reviewing court acts to affirm the incom-
plete judgment of conviction, the reviewing
court then must remand the cause for impo-
sition of sentence”).

283 Ill.App.3d 126
669 N.E.2d 645
Fernando LAJATO, Plaintiff-Appellant,
v.

AT & T, INC,, Defendant-Appellee, and
Third Party Plaintiff (Quinn Delivery
Service, Inc., Third Party Defendant).

No. 1-95-0447.
Appellate Court of Illinois,
First District, Fifth Division.
Aug. 9, 1996.

Independent contractor who was injured ment in erroneous belief that it did not
when loading telephone company’s battery jurisdiction to hear motion, appellate cour®

669 N.E.2d 645

hoist for transport brought negligence action
against telephone company. The Circuit
Court, Cook County, Anthony J. Bosco, J.,
granted summary judgment for telephone
company. Contractor appealed. The Appel-
late Court, Gordon, J., held that: (1) contrac-
tor's motion for reconsideration was timely;
(2) telephone company had not voluntarily
undertaken duty to properly maintain and
secure battery hoist for transport; (3) tele-
phone company was not liable as gratuitous
bailor; and (4) trial court did not abuse its
discretion by denying contractor’s motion to
amend his complaint.

Affirmed.

1. Judgment €321, 386(1)

Posttrial motion must be filed within 30
days of final judgment or trial court will lose
Jjurisdiction to modify or vacate final order
which it entered after lapse of 30 days.
S.H.A. 735 ILCS 52-1203.

2. Motions =39

Motion to reconsider is posttrial motion,
and therefore falls within purview of post-
Jjudgment motions which must be filed within
30 days after challenged judgment is en-
tered. S.H.A. 735 ILCS 5/2-1203.

3. Appeal and Error =344

Only if posttrial motion is timely filed
will it extend time for filing notice of appeal
Sup.Ct.Rules, Rule 303(a)(1).

4. Judgment =186

Motion to reconsider filed within 30 days
of entry of summary judgment was timely,
although no certificate of service was filed

until well after 30 days of entry of sum
judgment. S.H.A. 735 ILCS 5/2-1203; Sup
Ct.Rules, Rule 104.

5. Appeal and Error &893(1), 1073(1)

Although trial court did not ente
motion for reconsideration of summary judg
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either defect in hoist or that telephone com-
pany knew or should have known of any
dangerous propensities in hoist.

12. Appeal and Error =169

Contentions not raised in trial court are
waived on appeal, even in summary judg-
ment case.

13. Bailment <=9, 21

Gratuitous bailor may be liable for phys-
jcal harm caused by use of chattel when he
knows or has reason to know that chattel is
or is likely to be dangerous when put to use
for which it was supplied, has no reason to
believe that those for whose use chattel is
supplied will realize its dangerous condition,
and fails to exercise reasonable care to in-
form user of its dangerous condition or of
facts which make it likely to be dangerous.

14. Judgment &=185(1)

Unsubstantiated hearsay statements
cannot be considered in ruling on motion for
summary judgment.

15. Pleading =236(6)

Trial court did not abuse its discretion
by denying motion of independent contractor,
who was injured when loading telephone
company’s battery hoist for transport, to
amend his complaint to allege more specifi-
cally facts that there was voluntary under-
taking by telephone company, after trial
court granted summary judgment for tele-
phone company, where issue was not that
complaint was deficient in its framing of is-
sues but that evidence presented in support
of voluntary undertaking theory failed to es-
tablish genuine issue of material fact, and
amendment would be prejudicial to telephone
company in that amendment was sought on
eve of trial and five years after inception of
lawsuit, with no explanation as to why con-
tractor never before attempted to develop
facts necessary to withstand telephone com-
pany’s summary judgment motion.

Beerman, Swerdlove, Wologhin, Barezky,
Becker, Genin & London, Harvey L. Walner
& Associates, Chicago (Alvin R. Becker, Har-
vey L. Walner, Christopher A. White, of
counsel), for Appellant.
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William F. DeYoung, Loretto M. Kennedy, upon the undisputed facts, it was clear that Gff approac
Carole C. Tubbesing Burke, Weaver & Prell, owed no duty of care to plaintiff with resped & motor a
Chicago, for American Telephone & Tele- to his injuries. In support of its motion, mpped and s
graph. & T submitted excerpts of the depositi also testified

testimony of plaintiff and a copy of the dels strap to ens)

Justice GORDON delivered the opinion of ery services contract between AT & T u wus frmly

. the Court: Quinn. In his deposition, plaintiff testif with the
{ This is an action for damages brought by that on the date of the accident, July 1, 198 before att
the plaintiff, Fernando Lajato, arising from he was making pick-ups and deliveries e then wi

injuries he incurred while working as an telephone equipment at various AT & T log i truck and

independent contractor for third-party de- tions as an independent contractor for Qui which
fendant Quinn Delivery Service, Inc. (Quinn) He stated that he had received instructi & order to
to move a battery hoist owned by defendant from Quinn via radio to go to an AT & raising tl

el up
d into the

R’ into the

AT & T. AT & T filed a contingent third- property in Rolling Meadows, Illinois,
party complaint against Quinn, not at issue Scene of the accident, to pick up a batt
in this appeal, seeking indemnification pursu- hoist and to transport it to another AT
ant to the delivery service contract between location in Rockford, Illinois. Approxi
Quinn and AT & T, in the event plaintiff 99% of plaintiff's delivery work for
recovered a judgment in his tort action involved pick-ups and deliveries of AT
against AT & T. AT & T subsequently filed equipment. The plaintiff stated that AT
a motion for summary judgment against did not direct him in his moving work,
plaintiff which the trial court granted. In rather, allowed him to use his own expe:
that order, the court also denied plaintiffs 10 determine how each move would be iv the
oral motion requesting leave to amend his complished. causing
complaint. Subsequently, plaintiff filed a Plaintiff further testified that the bat pd that
motion to reconsider, which the court ulti- hoist, which weighs approximately %o the ac
mately struck by reason of its alleged lack of pounds, was used to lift batteries weig w0 mon
jurisdiction to hear it. Plaintiff appeals from  approximately 300 pounds up onto she fem an A
the orders granting summary judgment to  Plaintiff described the hoist as being rec Bborers a
AT & T, denying his motion to amend his gylar in shape, on wheels, and consisting PhntifT's :
complaint, and refusing to hear his motion to Jarge, black metal frame with a motor becaus
reconsider. AT & T has moved to dismiss hoist accessories suspended from the Emately s
this appeal for lack of appellate jurisdiction. middle of the frame. The hanging motor

In November 1989, plaintiff filed a com- accessories could be pulled to one side
plaint against AT & T, wherein he alleged hoist frame and secured thereto with a
that on July 1, 1988, he was on the premises strap and a chain, both of which were
of AT & T on behalf of Quinn in order to attached to the hoist, in order to stabili
move an AT & T battery hoist. The com- hoist during transport and when not in @
plaint further alleged that while performing perform its battery-lifting function. It
that task, the hoist fell upon him, causing plaintiff's customary practice to inspectl
him injuries for which he sought damages. hoist to ensure that the motor and ace
The complaint averred that AT & T was ries were firmly secured with the strap
negligent in its failure to maintain, inspect, the chain prior to moving the hoist.
and repair the battery hoist, and for AT & had moved this particular hoist on at .
T°s failure to warn plaintiff of the propensity 10-15 different occasions. services
of the hoist to fall. In April 1990, AT & T Plaintiff's deposih‘on further revealed a8 orden
filed its answer, specifically denying each yhen he reached the AT & T Rolling % March

furthe
R iInto the
amd boist
Beyond his
and the a

of th

n o
sul

F contract

Em throt
perforn
AT &

tel

basis for recovery alleged in plaintiff's com-  ows Jocation, an AT & T employee di fur

plaint. The matter was scheduled for trial in him to the hoist, and that after that .

June 1995. conversation, plaintiff had no further d Bave th
On April 25, 1994, AT & T filed a motion sions with anyone, AT & T employe and o

for summary judgment, alleging that, based otherwise, until after the accident. Riste
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motor sad to
with the seive, pick up, load, transport, unload,
the host. deliver telephone equipment and other

i hosst am erial (the “Material”), and perform the
services provided for in this agree-
as ordered by (AT & T) from April 1,
987 to March 31, 1989.”
contract further provided that Quinn or
pents
all have the sole and exclusive care,
tody and control of the Material from
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LAJATO v. AT & T, INC.
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agents or servants, until it is delivered to
and accepted by [AT & TJe: w02

In his response to AT & T's motion for
summary judgment, plaintiff argued that AT
& T had voluntarily assumed and breached a
duty to him to keep its premises safe and to
maintain the hoist such that it would not do
harm to those moving it. In support of his
position, plaintiff attached additional excerpts
from his own deposition, pointing to his testi-
mony that the AT & T hoist's motor and
accessories were already secured to the
frame of the hoist by the nylon strap and the
motor chain when he arrived at the site to
move the hoist. He also referred to his
testimony that there was no motor lock se-
curing the motor to the frame, and that the
motor and accessories would not have swung
free after the strap loosened if there had
been such a motor lock.

In a hearing on July 27, 1994, the trial
court granted AT & T's motion for summary
judgment with prejudice. Later at that
same hearing, the trial court heard plaintiff's
oral request for leave to amend his complaint
pursuant to section 2-1005(g) of the Illinois
Code of Civil Procedure (785 ILCS 52-
1005(g) (West 1994)), where plaintiff argued
that he should be allowed to amend his com-
plaint to show that AT & T voluntarily un-
dertook to secure the hoist and did so negli-
gently. The court denied plaintiff's motion
to amend, stating as its reason that “lilt's
an '89 case.”

On August 25, 1994, within 30 days of the
July 27 order granting summary judgment
and denying leave to amend, plaintiff filed a
motion to reconsider. However, plaintiff did
not serve AT & T with that motion until
September 18, 1994, at which time he trans-
mitted that motion to AT & T via facsimile at
AT & T's request. No notice of motion was
served upon AT & T until November 9, 1994,
and plaintiff did not file a certificate of ser-
vice for that motion until November 17, 1994.

AT & T subsequently filed a motion object-
ing to plaintiff's motion to reconsider, argu-
ing that the trial court had no jurisdiction to
hear it based on plaintiffs failure to file a
proof of service within 30 days of the July 27
order. On January 13, 1995, the trial court
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sustained AT & T's objection, finding that it
had no jurisdiction to hear plaintiff's motion
to reconsider, and therefore did not address
the merits of that motion. On January 25,
1995, within 30 days of the trial court’s Janu-
ary 13 order, plaintiff filed his notice of ap-
peal, both from that order and from the July
27, 1994 order granting summary judgment
and denying plaintiff leave to amend.

Plaintiff contends on appeal that the trial
court erred in granting summary judgment
because by improperly securing the battery
hoist for transport, AT & T negligently per-
formed a voluntary undertaking, and because
as a gratuitous bailor, AT & T knew the hoist
was dangerous yet failed to inform plaintiff
of its dangerous condition. Plaintiff also con-
tends that the trial court abused its discre-
tion in denying him leave to amend his com-
plaint after the grant of summary judgment.

I. JURISDICTION:

Before reaching plaintiff's contentions on
appeal, we must first address defendant’s
motion to dismiss this appeal for want of
appellate jurisdiction. Bell Federal Savings
& Loan Ass'n v. Bank of Ravenswood, 203
ILApp.3d 219, 148 Ill.Dec. 559, 560 N.E.2d
1156 (1990). In its motion to dismiss, AT &
T contends that plaintiff's failure to file a
proof of service with its August 25, 1994
motion to reconsider prevents this court from
reviewing either of the trial court’s July 27 or
January 13 orders. Defendant argues, some-
what obliquely, that plaintiffs motion to re-
consider should not be considered as being
timely filed, because it was not accompanied
by a proof of service, and as a result, the trial
court was correct in stating that it had no
jurisdiction to consider it. Consequently, de-
fendant would urge that the motion to recon-
sider did not have the effect of extending the
time for filing plaintif’s notice of appeal be-
yond the initial 30 day period following entry
of the summary judgment order. See Illinois
Supreme Court Rule 303(a)1) (155 IlL.2d R.
303(a)1)) (discussed more fully below). We
disagree.

[1-3] Under Supreme Court Rule
308(a)1), a notice of appeal must be filed
within 80 days after the entry of the final

218 ILLINOIS DECISIONS

judgment from which the appeal is taken, or,

669 N.E.2d 649

if a timely post-trial motion directed at the
judgment is filed, within 30 days after enury
of the order disposing of the last pending
post-trial motion. (134 Il.2d R. 303(a)(1)k
Under section 2-1203 of the Illinois Code of
Civil Procedure, a post-trial motion must be
filed within 30 days of a final judgment. 73§
ILCS 52-1203 (West 1994). Otherwise, the
trial court will lose jurisdiction to modify or
vacate the final order which it entered after
the lapse of 30 days. Archer Daniels Mid-
land Co. v. Barth, 103 111.2d 536, 83 Ill.Dec.
382, 470 N.E2d 290 (1984); In Matter of
Application of County Treasurer, 208 ML
App.3d 561, 153 Tll.Dec. 528, 567 N.E.2d 486
(1990). A motion to reconsider is a post-trial
motion (Elmhurst Auto Parts v. Fencl-Tufo
Chevrolet, 235 IIl.App.3d 88, 175 Ill.Dec. 7L,
600 N.E.2d 1229 (1992)), and therefore “falls
within the purview of post-judgment motions
which must be filed within 30 days after the
challenged judgment is entered.” Sho-Deew,
Inc. v. Michel, 263 Ill.App.3d 288, 290, 200
Il.Dec. 729, 732, 635 N.E2d 1068, 107
(1994). Only if a post-trial motion is timely
filed pursuant to section 2-1203 will it extend
the time for filing the notice of appeal under
Rule 308(a). In Matter of Application of
County Treasurer.

[4] Thus, the question as to whether the
appellant’s notice of appeal was filed beyond
the 30 day period allowed under Rule 303(a),
thereby depriving this court of its jurisdie-
tion, depends upon whether the failure to file
a certificate of service vitiated the filing of
the plaintiffs motion to reconsider. If we
determine that the filing of plaintiff's motion
to reconsider on August 25 within 30 days
after the July 27 summary judgment order
was timely, notwithstanding the failure to file
an accompanying certificate of service within
that 30-day period, then plaintiff's notice of
appeal from both the July 27 and the Janu-
ary 13 orders was timely. This would follow
under Rule 303(a), since the notice of appeal
was filed on January 25, within 30 days after
the trial court’s disposition on January 13 ¢
plaintiff's motion to reconsider. On the oth-
er hand, if the trial court was correct in its
determination that under section 2-1203, the
timely filing of a certificate of service is
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ve this court without appellate jurisdie-

The rule is clear that the absence of a
lificate of service will not vitiate the filing
a motion to reconsider. This matter has
en specifically preempted by Illinois Su-
eme Court Rule 104 (134 1.2d Rule 104),
provides at parts (b) and (d) as follows:
“(b) Filing of Papers and Proof of Service.
Pleadings subsequent to the complaint,
written motions, and other papers required
to be filed shall be filed with the clerk with
a certificate of counsel or other proof that
copies have been served on all parties who
have appeared * * *.

- . - . . .

{d) Failure to deliver or serve copies as
required by this rule does not in any way
tmpair the jurisdiction of the court over
the person of any party, but the aggrieved
party may obtain a copy from the clerk
and the court shall order the offending
® party to reimburse the aggrieved party for
the expense thereof.” 134 I11.2d R. 104(b),
" (d) (Emphasis added).
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then a fortiori, the failure to serve a certifi-
cate of service will not impair the validity or
timeliness of the motion. See In re Mar-
riage of Collins.

Defendant’s reliance on Viahakis v. Par-
ker, 3 IlLApp.3d 126, 278 N.E.2d 523 (1971)
(abstract of op.) and Ingrassia v. Ingrassia,
156 IlLApp.3d 483, 109 Ill.Dec. 68, 509
N.E2d 729 (1987) is misplaced. Although
Viahakis reached a contrary result, it is clear
that that opinion did not purport to in any
way consider or confront the impact of Rule
104(d) in its determination. That opinion has
therefore been distinguished and rejected on
that basis in Kollath v. Chicago Title and
Trust Co, 24 IlLApp3d at 357-58, 321
N.E.2d at 348 (“Rule 104(d) renders a failure
to comply with Rule 104(b) * * * non-juris-
dictional * * * [and] the only cases decided
since enactment of rule 104(d) which reached
a contrary result [, including Viehakis
Parker,] did not consider that provision at
all”). Likewise, the opinion in Ingrassia
does not purport to consider rule 104(d) in its
determination. Moreover, Ingrassia does
not purport to deal with the validity or time-
liness of the filing of a post-trial motion, but,
rather, with the sufficiency of the notice of
that motion when given to the opposing party
only a few hours before the hearing on the
motion. Hence, Ingrassia is not in point,
since here there is no question that defen-
dant had actual knowledge of the pendency
of plaintiffs motion to reconsider well in
advance of the scheduled hearing date on
that motion.

Consequently, plaintiff's August 25 motion
to reconsider, and therefore his January 25
notice of appeal, were seasonably filed, not-
withstanding that no certificate of service
was filed until long after 30 days had passed
since summary judgment was entered on
July 27. Since the August 25 motion was
timely, the notice of appeal filed on January
25 complied with Rule 303(a) since it was
filed within 30 days after the trial court
disposed of the motion to reconsider, albeit
on jurisdictional grounds, on January 13.
Accordingly, our jurisdiction to review both
the July 27 and January 13 orders of the trial
court remains unimpaired.
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[5] Defendant next would urge that if we
determine that the January 13 order is re-
viewable, we should confine our review solely
to the correctness of the trial court’s denial
of its jurisdiction over the motion to recon-
sider. Defendant contends that if we find
that the trial court's jurisdictional determina-
tion was erroneous, we should remand the
matter to the trial court to allow the trial
court to first consider the merit of that mo-
tion. We disagree for the same reasons as
articulated in Myers v. Health Specialists,
S.C.,, 225 Ill.App.3d 68, 167 Ill.Dec. 225, 587
N.E2d 494 (1992). There, the court stated
as follows:

“Defendant initially urges us, without cita-

tion to authority, to remand this matter to

the circuit court because that court did not
address the merits of plaintiff's motion.

This argument betrays a misperception of

the nature both of the question presented

and of our review. As noted above, we
consider summary judgment orders de
novo: we, like the circuit court, must de-
cide only whether the parties’ pleadings
and other submissions present an issue of
triable fact and if not, whether plaintiff is
entitled to judgment as a matter of law.

This is a question of law, not of fact.”

Myers v. Health Specialists, S.C., 225 IlL

App3d 68, 76, 167 Ill.Dec. 225, 231, 587

N.E.2d 494, 500 (1992).

Here, too, the grant of summary judgment is
subject to de novo review, requiring our de
novo determination whether the submissions
of the parties presented triable issues of fact
and if not whether defendant was entitled to
a judgment as a matter of law. Thus, here,
as in Myers, we may consider this appeal on
its merits without the necessity of a remand.

II. MERITS:

[6] As noted earlier, plaintiff contends on
appeal that the trial court erred in granting
summary judgment because the facts are

1. As previously noted, at the trial level, plaintiff
urged liability both on the basis of premises
liability and the law governing voluntary under-
takings. Plaintiff has conceded on appeal that
he cannot base his action against AT & T upon a
theory of premises liability as a matter of law,
due to the holding in Pagano v. Occidental Chem-

ical Corp., 257 IlLApp.3d 905, 913, 196 1ll.Dec

24, 30, 629 N.E.2d 569, 575 (1994), insofar as he

218 ILLINOIS DECISIONS

-]

669 N.E.2d 651
sufficient to create an inference that AT & T % ‘b‘
voluntarily assumod a duty to proporly s | e e

cure the battery hoist for transport, a duty
which was breached as a result of AT & T's
negligence. Additionally, plaintiff contends,
for the first time on appeal, that there was
error in granting summary judgment be-

L3

~-1

e cedem
e
Procmas
InBewneces

cause the facts are sufficient to create an . 66, 178 1
inference that as a gratuitous bailor, AT & T SRy Zirmba
knew the hoist was dangerous yet failed to WDee 255 565
inform plaintiff of its dangerous condition & Bme] Wik
Plaintiff also contends that even if summary ‘h eomoerr
judgment was properly entered in favor of ‘ ¥ parported vo
AT & T under the issues framed by the PES of the Res
existing complaint, the trial court abused its gowsides as follon
discretion in denying him leave to amend his “One who unc
complaint pursuant to section 2-10056(g) of esmsideration.
the Illinois Code of Civil Procedure (736" & which be st
ILCS 52-1005(g) (West 1994)).! for the protect
[7,8] We first address plaintiffs conten- > w‘;;l\u}:‘
tion that the trial court erred in entering R e S
summary judgment pursuant to the issues amdertaking, if

framed by the existing complaint. Summary RN
judgment is proper when the pleadings, de ) bis failure
positions and affidavits on file, construed & creases the
the light most favorable to the nonmoving ®) the harm
party, establish that there is no genuine issu other’s reli:
of material fact and that the moving party & Restatemer
at 135 (1968

entitled to a judgment as a matter of law.
See generally 735 ILCS 52-10056 (We
1994); First State Insurance Co. v. Mont-
gomery Ward & Co., 267 IlLApp.3d 851, 204
IlLDec. 814, 642 N.E.2d 715 (1994); Torres &
City of Chicago, 261 IlLApp.3d 499, 197 Ik
Dec. 985, 632 N.E.2d 54 (1994); Giannoble &
P & M Heating & Air Conditioning, Ine,
233 IlLApp.3d 1051, 175 Ill.Dec. 169, 58
N.E.2d 1183 (1992). Appellate review of am
order granting summary judgment is
novo. E.g., Hesselink v. R.L. Perlow Corpy
265 IlLApp.3d 473, 202 Ill.Dec. 36, 63%
N.E.2d 575 (1994); La Salle National Ba:

v. Skidmore, Owings & Merrill, 262 TR
App.3d 899, 200 Ill.Dec. 225, 635 N.E.2d

incurred his injuries in the bed of his truck,
not due to any condition of AT & T's premises
See also Jackson v. Hilton Hotels Corp .
IILApp.3d 457, 214 1ll.Dec. 31, 660 N.E.2d 228
(1995) (in action based on premises liability,
duty to plaintiff existed where plaintiff failed
show that his injuries were caused by any cos
tion of the premises).

EXHIBIT C11
Page 7 of 11

See generally, ()
Services, 82 1112
NE 24 472 (1980
Corp., 277 NLApp
NE2d 222 (1995)
weluntarily undert
8e determined by
ul [llinois Pub
835, 163 Ill.Dec. &
Jackson v. Hilton

In the instant (
allege facts suffici
astance that defe
& undertook any
and secure the by
First,
meither control no
mer in which plai
Sractor retained by
@dependent contr
the hoist, and that
P Son in preparing
Moreover, plaintifi

it is undis






39 N.E.2d 651 669 N.E.2d 652

LAJATO v. AT & T, INC.

509

Clte as 218 1ll.Dec. 502, 669 N.E.2d 645 (Il App. | Dist. 1996)

«that AT & T
properly se-
isport, a duty
tof AT & Ts
itiff contends,
nat there was
judgment be-
o create an
ailor, AT&T
yet failed to
s condition
«n if summary
«d in favor of
amed by the
urt abused s
to amend his

2-1005(g) of
rocedure (7355

(1994). To withstand a motion for summary
Jjudgment in an action based in negligence, a
plaintiff must allege facts sufficient to show
that the defendant owed him a duty, that
defendant breached that duty, and that his
injury proximately resulted from that breach.
See DiBenedetto v. Flora Townsh ip, 153
lll2d 66, 178 Ill.Dec. 777, 605 N.E.2d 571
(1992); Ziemba v. Mierzwa, 142 T11.2d 42, 153
I.Dec. 259, 566 N.E.2d 1365 (1991).

[9,10] With respect to plaintiff's conten-
tion concerning AT & T’s duty arising from
its purported voluntary undertaking, section
323 of the Restatement (Second) of Torts
provides as follows:

“One who undertakes, gratuitously or for
consideration, to render services to anoth-
er which he should recognize as necessary
for the protection of the other’s person or
things, is subject to liability to the other
for physical harm resulting from his failure
to exercise reasonable care to perform his
undertaking, if

ntiff’s contem

d in entering
to the issuss

nt. S.mmm : (a) his failure to exercise such care in-
l“l"“h“ﬁ;d de- creases the risk of such harm, or

» construed & (b) the harm is suffered because of the
he nonmoving

other’s reliance upon the undertaking.”
Restatement (Second) of Torts § 323,
at 135 (1965).

See generally, Cross v. Wells Fargo Alarm

' genuine e
wving party &
natter of e

2-1005 (Wesh .
Co. v Mol Services, 82 Tll.2d 318, 45 Il.Dec. 121, 412
pp.3d 851, 3 N.E.2d 472 (1980); Jackson v. Hilton Hotels

¥4); Torvesml :Corp., 277 IIL.App.3d 457, 214 Ill.Dec. 31, 660
d 499, 197 N.E.2d 222 (1995). Whether a duty has been
. Giannolitll oluntarily undertaken is a question of law to
".“”mm} ® determined by the court. Gouge v. Cen-
Dec. 168 #ral Illinois Public Service Co, 144 IN.2d
\ review & 35, 163 Ill.Dgc. 842, 582 N.E.2d 108 (1991);
igment s # son v. Hilton Hotels Corp.

Periowe Com In the instant case, plaintiff has failed to

Dec. 36 lege facts sufficient to establish in the first
Jational B e that defendant voluntarily assumed
rrill. 282 undertook any duty to properly maintain
35 N.E24 @nd secure the battery hoist for transport.

: irst, it is undisputed that AT & T had
of his track, gither control nor influence over the man-
&1 s er in which plaintiff, an independent con-
560 N E 2 r retained by Quinn (who was also an
ises liab dependent contractor), readied or moved

slaintiff
d by any

hoist, and that plaintiff had total discre-
bn in preparing and moving the hoist.
oreover, plaintiff did not submit any evi-

dence that AT & T strapped the motor to the
hoist, nor any evidence regarding whether
the strapping was undertaken as protection
for the plaintiff. Lastly, and more over-
ridingly, even if we were to presume that the
strapping was effected by AT & T, there is
no evidence whatsoever submitted by plain-
tiff that he relied upon the safety of that
strapping. In fact, the record is clear that
plaintiff himself checked the strapping of the
motor to ensure it was fastened securely
prior to moving the hoist, as was his custom-
ary practice when moving that particular
hoist.

[11-13] Plaintiff urges that even if there
is no basis for liability under a theory of
voluntary undertaking, there is a basis estab-
lished for liability under a theory of gratu-
itous bailment. In that regard, he contends
that there is a genuine issue of material fact
that AT & T, as a gratuitous bailor of the
hoist, breached a duty to plaintiff to provide
a safe hoist or to warn plaintiff of its dan-
gers. We first note that contentions not
raised in the trial court are waived on appeal,
even in a summary judgment case. Witek v,
Leisure Technology Midwest, Inc, 39 Il
App.3d 637, 640, 350 N.E.2d 242, 245 (1976)
(“This rule of waiver applies even in a sum-
mary judgment case”); Wilson v. Gorski’s
Food Fair, 196 IlLApp.3d 612, 143 IllDec.
477, 5564 N.E.2d 412 (1990). However, even
if the argument were preserved, we note that
there was no evidence presented that AT &
T breached a duty to plaintiff as a gratuitous
bailor of the hoist.

“[A] gratuitous bailor may be liable for
physical harm caused by the use of his
chattel when he knows or has reason to
know that the chattel is or is likely to be
dangerous when put to the use for which it
is supplied; has no reason to believe that
those for whose use the chattel is supplied
will realize its dangerous condition: and
fails to exercise reasonable care to inform
the user of its dangerous condition or of
the facts which make it likely to be danger-
ous.” Pagano v. Occidental Chemical
Corp., 257 IlL.App.3d 905, 913, 196 Ill.Dec.
24, 30, 629 N.E 2d 569, 575 (1994).
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{14) Plaintiff has not produced evidence
as to any specific defect either in the design
or manufacture of the hoist itself which
would indicate that AT & T had actual or
constructive knowledge that the hoist was
unsafe when it was handed over to plaintiff.,
Plaintiff himself did not testify as to the
condition of the hoist except to say that the
strap loosened. The only other evidence that
plaintiff has presented consists of unsubstan-
tiated hearsay statements. In that regard,
plaintiff testified in his deposition to & con-
versation which took place after the accident
with an AT & T installer who told plaintiff
that certain other fellow employees had stat-
ed that after plaintiff's accident they refused
to use the hoist because it was unsafe, and
that AT & T ultimately returned the hoist to
its manufacturer. However, plaintiff was un-
able to identify those other AT & T employ-
ees, and he did not provide any further detail
regarding the specific contents of their state-
ments. Such unsubstantiated hearsay state-
ments cannot be considered in a ruling on a
motion for summary judgment. See Certi-
fied Mechanical Contractors, Inc. v. Wight &
Co.. Inc., 162 TILApp.3d 391, 113 IlLDec. 888,
515 N.E.2d 1047 (1987) (in deciding a motion
for summary judgment, court should ignore
personal conclusions, opinions and self-serv-
ing statements and consider only facts admis-
sible in evidence under the rules of evidence);
Seefeldt v. Millikin National Bank of Deca-
tur, 154 TLApp.3d 715, 107 IlLDec. 161, 506
NE2d 1052 (1987) (although a complaint
may purport to raise an issue of material
fact, summary judgment is appropriate if
such issue is not further supported by evi-
dentiary facts, and in determining the genu-
ineness of a fact, a court should ignore per-
sonal conclusions and opinions and consider
only admissible facts).

Plaintiff's reliance on Pagano is not well
taken. There, the court on appeal did find
an issue of fact as to whether a defective
dolly supplied by the defendant to help move
certain barrel drums of ink rendered the
defendant liable under a theory of gratuitous
bailment. However, in that case, plaintiff
gave direct testimony as to specific, observa-
ble defects in the dolly which, if believed,
would establigh that the dolly was defective.
Here, aside from the inadmissible hearsay

669 N.E.2d 653 669 N.E.2d 654
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rumors which were reported, the plaintiff
himself presented no evidence to show cithess
a defect in the hoist or that AT & T knew of
should have known of any dangerous propess
sities in the hoist. Consequently, the evi-
dence presented here was not effective &
gupport a counterinference for purposes
summary judgment.

(15] Plaintiff next contends that the tri
court erred in its refusal in its July 27 orde
to allow him leave to amend his complaint
more specifically allege facts that there was &
voluntary undertaking and that it was imp
mented negligently. We disagree.

Section 2-1005(g) of the Illinois Code
Civil Procedure (785 ILCS 52-1005(g) (We
1994)) provides as follows:

“(g) Amendment of pleading. Before
after the entry of a summary judgme
the court shall permit pleadings to
amended upon just and reasonable tern

The allowance of an amendment to the ple
ings is in the trial court’s discretion,
reversible error can only be found if there
a manifest abuse of discretion. Lo
Academy v. S & S Roof Maintenance, I
146 T.2d 263, 166 IlLDec. 882, 586 N.E
1211 (1992). See also Misselhorn v. Da
957 Tl.App3d 983, 195 IllDec. 881,
N.E2d 189 (19%4); Eyman v. McDonowg
District Hospital, 245 TILApp.3d 3%, 184
Dec. 502, 613 N.E.2d 819 (1993).

As noted, on July 27, immediately after
trial court entered summary judgn
against him, plaintiff made an oral motig
amend his complaint, as follows:

“MR. JOHNSON [Plaintiff's attorneyk

set it out to specifics that they undes

the duty to secure the hoist and they ng

gently performed that duty and as a

Plaintiff was injured based upon the

son v. Pippen, Phillips [sic] case, that

undertakes a duty to do something,
do so negligently, and someone is inj
they are absolutely liable.

If the fact that the Court feels that
premises liability count cannot stand
not mean then that a negligent volunt:
[sic] undertaking is not proper
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There will be no new deps. That's what
the evidence is through the Plaintiff's de-
position.”
» court denied plaintiff's motion to amend,
ating that “It's an '89 case. I'll deny the
ption [to amend).”
We first note that plaintiff never made the
oposed amended complaint a part of the
sord on appeal, except for his oral proposal
Bfore the trial judge which, without any
ors of new evidence, essentially duplicates
voluntary undertaking theory which has
pady been argued and rejected. Plaintiff's
to include the proposed amendment
i supporting facts therefor in the record
d be found to constitute a waiver in this
surt of his right to have the denial of his
quest for leave to amend reviewed. See
delson v. Ben A. Borenstein & Co., 240
pp.3d 605, 181 Ill.Dec. 114, 608 N.E2d
(1992) (plaintiff's failure to tender
ended complaint or to include it in the
ollate record diminished the appellate
's ability to determine whether the pro-
»d amendment would provide a viable
against defendant, and constituted
r of right to a review of the denial of his
pest for leave to amend). See also [gnar-
v. Norbut, 271 IlLApp.3d 522, 207 Ill.Dec.
648 N.E2d 285 (1995) (no abuse of
eretion in denying motion for leave to
pnd complaint where movant orally moved
§ amend yet failed to submit proposed
sndment to trial court).
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L for summary judgment. See Werck-
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ILApp.3d 282, 188 Ill.Dec. 332, 618 N.E.2d
902 (1993) (where allegations in nonmovant’s
complaint are contravened by movant’s ex-
tringic submissions in summary judgment
proceedings, extrinsic submissions control);
East Side Fire Protection District v. City of
Belleville, 221 TIL.App.3d 654, 164 Ill.Dec. 192,
582 N.E.2d 756 (1991) (nonmovant must con-
trovert proofs offered by movant in support
of motion for summary judgment and cannot
merely rest on pleadings); Seefeldt v. Milii-
kin National Bank of Decatur. The issue
here is not simply that plaintiff's complaint is
deficient in its framing of the issues, but that,
as discussed, the testimony and evidence pre-
sented in support of his negligent voluntary
undertaking theory are deficient, and fall
short of establishing a genuine issue of mate-
rial fact such that judgment should not be
entered as a matter of law on that theory of
action.

Plaintiff's reliance on Loyola Academy v. S
& S Roof Maintenance, Inc., 146 11.2d 263,
166 Il.Dec. 882, 586 N.E.2d 1211 (1992) is
not well taken. In Loyola, the court on
appeal set forth four factors to determine
whether the trial court had abused its discre-
tion in denying a section 2-1005(g) amend-
ment, including whether the proposed
amendment would cure the defective plead-
ing, whether it would cause prejudice or sur-
prise to other parties, whether it was timely,
and whether previous opportunities to amend
the pleading could be identified.

Applying these factors in order, in the
instant case the question of whether plain-
tiffs proposed amendment would cure the
defective pleading is not relevant, because as
already discussed, AT & T succeeded in its
motion for summary judgment not because
plaintiff's complaint was improperly pleaded,
but because the evidence presented at sum-
mary judgment shows no genuine issue of
material fact regarding the allegations in the
complaint. Werckenthein v. Bucher Petro-
chemical Co.; East Side Fire Protection Dis-
trict v. City of Belleville. Taking the second
and third Loyola factors together (whether
there would be prejudice or surprise to AT &
T and whether the proposed amendment Was
timely), the record is ample to support the
trial court’s determination that the allowance
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of an amendment would in fact be prejudicial
to AT & T, insofar as the amendment was
being sought on the eve of trial, five years
after the inception of this lawsuit, with no
explanation from plaintiff as to why he never
before attempted to develop the facts which
would be necessary to withstand AT & T's
motion for summary judgment. See Mendel-
son v. Ben A. Borenstein & Co. (no abuse of
discretion in denying leave to amend follow-
ing grant of summary judgment where pro-
posed amendment was sought beyond the
pleading stages). See also Ignarski v. Nor-
bt

The final Loyola factor is whether plaintiff
had sufficient prior opportunities to amend.
To that extent, we note that plaintiff indeed
had substantial opportunities to amend. Al-
though plaintiff complains that AT & T never
gave him notice of any deficiency in his com-
plaint which would require amendment be-
cause AT & T never filed a motion to dismiss
prior to filing its motion for summary judg-
ment, it is axiomatic that a party can amend
its pleading on its own motion. See 3 R.
Michael, Illinois Practice, ch. 26, at 446 (West
1989). The case of Evans v. United Bank of
Illinois, N.A., 226 TILApp.3d 526, 168 IlLDec.
533, 589 N.E.2d 933 (1992), upon which plain-
tiff relies, does give credence to plaintiff's
contention under the fourth Loyola factor
that the failure of AT & T to challenge his
pleadings prior to its motion for summary
judgment deprived plaintiff of any prior op-
portunity to amend. However, we note that
in Evans the court on appeal did not rely on
that factor alone in finding that the trial
court abused its discretion in denying the
plaintiff in that case leave to amend, but
found that all of the Loyola factors sup-
ported that plaintiffs motion for leave to
amend.

In any event, even if plaintiff were correct
in his reliance upon Evans we need not
consider its application here. As already
discussed, the issue here is not whether the
allegations of the complaint were sufficient to
state a cause of action based upon a volun-
tary undertaking theory, but whether the
facts adduced were sufficient to create an
inference to support such allegations. See
Werckenthein v. Bucher Petrochemical Co.;
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669 N.E2d & 69 N.E.2d 656

.
East Side Fire Protection District v. City g
Belleville. As previously notod, tho f
submitted here are insufficient to raise s
an inference. Hence, we find that the
court’s denial of the motion to amend was
an abuse of discretion. See Regas v. Asse :
ated Radiologists, Ltd., 230 Il.App.3d §
172 Il.Dec. 553, 595 N.E2d 1223 (1%
(where a cause of action cannot be
even after amendment, leave
should be denied).

For the foregoing reasons, the judgment
the Cireuit Court of Cook County is affirn
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Affirmed.

McNULTY, P.J., and HOURIHANE, J,
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Timeline of McGuire settlement

OCTOBER 22, 2013: Mast makes settlement offer of $7,500 to McGuires
through their attorney Barch claiming Dulberg discussed it with him
and agreed. (pop 192)

OCTOBER 30, 2013: Mast in an email to Dulberg first expresses doubt
about Dulberg's case against Gagnon (email: folder 2013 10, files
Mast2-213, Mast2-217) (pop 195)

(Note: There is no email evidence of Mast expressing any doubts about
the Gagnon or McGuire case until Oct 22, 2013. Only briefly in
Febuary of 2013, in relation to the Gagnon deposition and how much it
differed from Dulberg's description of the accident, did Mast express
anything negative about Dulberg's cases.)

NOVEMBER 4, 2013: Mast requests a meeting with Dulberg. Dulberg
brings Barbara, his mother, to the meeting. Neither Dulberg nor
Barbara know what the meeting will be about. It is at this meeting
that Dulberg is first informed by Mast that Mast believes Dulberg has
no case against the McGuires. Mast makes a number of statements which
surprise Barbara. He claims that juries in this area are very
conservative and Dulberg can't win against an old lady. Dulberg
disagrees. It is at this meeting when Dulberg first gives Mast
permission look into a settlement. (email: folder 2013 11, file
Mast2-211) (witness: Barbara Dulberg, Paul Dulberg)

NOVEMBER 18, 2013: McGuire's attorney Ronald Barch contacts Mast. He
claims he has been given authority to make an offer for $5,000. (pop
181) (pop 1204)

EXHIBIT C13
Page 1 of 9





Dulberg is informed by Mast in an email. Mast wrote:

"In addition, the McGuire's atty has offered us (you) $5,000 in full
settlement of the claim against the McGuires only. As we discussed,
they have no liability in the case for what Dave did as property
owners. So they will likely get out of the case on a motion at some
point, so my suggestion is to take the $5,000 now. " (email: folder
2013 11, file Mast2-201)

Dulberg answers:
"Only 5, That's not much at all.

Is this a take it or leave it or do we have any other options?

I'm not happy with the offer."

To which Mast replies:

"Paul whether you like it or not they don't have a legal liability for
your injury because they were not directing the work. So if we do not
accept their 5000 they will simply file a motion and get out of the
case for free. That's the only other option is letting them file
motion getting out of the case." (email: folder 2013 11, file
Mast2-204)

Dulberg replies:

"I still don't get how they don't feel responsible for work done on
their property by their own son that ended up cutting through 40% of
my arm. Perhaps their negligence is the fact that they didn't
supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean
they were not trying to tell their kid what to do. They told him
plenty of times throughout the day what to do. How is that not
supervising?"

To which Mast comments:

"Cause they had no say on how Dave did the work. That is what the
evidence from all shows." (email: folder 2013 11, file Mast2-204)
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Dulberg later replies:

"That's their personal issues of control with their own son. I will
testify all day long about the things they wanted him to do that he
did do throughout the day.

By claiming they had no control over the work dave did after all the
preparation, money and time spent out in the yard yelling at him that
they wanted certain things done in a particular way I don't see how
they get out of the direct over site of the project because now that
there is an injury they don't feel they had any real direct control
over their own workers actions?

This is ridiculous.

Hans, they have to do better than claim they had no control over David
that day. If that's the case why were they there watching the work
most of the day? Even Bill had hands on doing some of the work and
rarely let David go to long without checking and seeing if things were
being done the way Carol and Him wanted it."

Note: Email exchanges from November 18, 2013 onward show that Dulberg
was not happy with the offer of $5,000 and knew nothing of the Mast
offer of $7,500. They also show he feels the McGuires are partially
responsible for his injury. (email: folder 2013 11, files Mast2-202,
Mast2-198, Mast2-196, Mast2-190, Mast2-189, Mast2-207, Mast2-205,
Mast2-204, email: folder 2013 12, files Mast2-919, Mast2-192,
Mast2-187)

NOVEMBER 19, 2013:

Dulberg wrote to Mast:

""Hans,

A while back you told me that the jury's here in this county are

primarily conservative and that they know the only reason we are
before them is for money.
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Not sure if that statement was meant to scare me or not but I do
agree, they are, for the most part conservative and I would hope we
should make it known we want money for damages, lawyers fees and the
medical bills, etc... loud and clear.

We should also make it known to the jury that the parties or their
insurance companies have never even offered to pay 1 cent for any of
the medical damage and that's why we seek the juries help in settling
this dispute. Perhaps if the insurance companies would have paid for
these basic things none of us would even be here. but they didn't and
now yes after years of waiting I am seeking money to pay for the
medical treatments, you as the lawyer and finally myself as I'm the
one who has had to suffer the consequences of the Gagnon/McGuire
choices on that day.

I cannot believe that a conservative jury isn't going to award
anything less than the cost of the medical damages and lawyer fees
from them unless something catastrophic changes. I do see them being
conservative as to what I will end up with at the end but not the real
medical and lawyers bills. Even the conservative juries in this county
are not so conservative that they won't give the base bills.

The McGuires insurance is free to go after David for damages if they
lose.

Other than fearing a motion to dismiss the suit against the McGuire's
insurance based on some false concept that because they didn't have
their finger directly on the chainsaw trigger they hold no
responsibility for damages.

what are the real benefits of letting them off so easy?
And I don't want to hear its because 2 parties vs 1 is much easier.

Letting off the McGuires insurance for such a small amount is anything
but reasonable and I just can't see any ethical judge in this county
not keeping them in the suit all the way for a jury to decide whether
they had any part to play in the days events and the level of
responsibility they share with David for the consequences considering
it was the McGuires project, their land, their choice of who did the
labor etc. etc...

When you advised me to seek a settlement with the McGuires insurance,
I agreed to look at it only because they didn't have their hands
directly on the trigger of the chainsaw and That you would get at the
least the medical bills paid for out of it. I thought that was made
clear in your office.

I know you work on approximately 33%. Is 33% of 5,000 even worth the
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time and money you already invested? It's only $1650 for you and I'm
sure your hourly fee eats that up rather quickly, I know mine did back
when I had hands and arms that worked so I could charge." (email:
folder 2013 11, file Mast2-202)

NOVEMBER 20, 2013:
Mast sends an email to Dulberg:

"Paul, lets meet again to discuss. The legality of it all is that a
property owner does not have legal liability for a worker (whether
friend, son or otherwise) who does the work on his time, using his own
independent skills. Here, I deposed the McGuires, and they had nothing
to do with how Dave did the work other than to request the work to be
done. They had no control on how Dave wielded the chain saw and cut
you. its that simple. We don't have to accept the $5,000, but if we do
not, the McGuires will get out for FREE on a motion. So that's the
situation.”" (email: folder 2013 11 file Mast2-201)

Dulberg replies:

"Ok we can meet. I will call Sheila today and set up a time. Please
send me a link to the current Illinois statute citing that the
property owner is not liable for work done on their property resulting
in injury to a neighbor. I need to read it myself and any links to
recent case law in this area would be helpful"

Dulberg agrees to have another meeting with Mast in his office. (memo
of meeting: pop 3)

Dulberg brings his brother Thomas Kost with him. Before the meeting
Dulberg asks Mast to show examples of case laws which demonstrate that
McGuires are not partially responsible for the chainsaw accident.
(email: folder 2013 11, file Mast2-201)

In the meeting Mast uses the example of Tilschner vs Spangler. He
claims that the McGuires are not responsible because Restatement of
Torts 318 is not applicable in Illinois.

He also claims that the accident was not forseeable by the McGuires
and they had no control over Gagnon's actions.
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Mast also gave Dulberg a packet of other examples of case law. (ddd
204) (ddd 301)?

Thomas Kost kept a rough set of notes during the meeting. (ddd 1217)

Mast claims that if Dulberg doesn't accept the $5,000 the McGuires
will simply file a motion to get out of the case for free.

Mast said the McGuires do not have to offer anything and are offering
$5,000 to be nice.

Dulberg asked to read the depositions of the McGuires and of Gagnon
before making a decision.

Mast writes a Memo to a person named "Jen" (pop 1207)

After the meeting, on the same day, Dulberg goes to the house of a
neighbor of the McGuires to ask if they witnessed what was happening
on the property the day of the accident. He was looking for a witness
that saw the McGuires actively participating in the work being done
and supervising the work. (pop 177)(email: folder 2013 11, file
Mast2-200)

Later that evening Dulberg writes to Mast:
"Hans,

I'd like to read David's dep before accepting the McGuire offer. Even
after reading the McGuire deps and seeing how things easily get skewed
in all honesty, I can't blame Carol or Bill for Dave's actions I just
thought I was covered under their insurance. I know Carol & Bill
thought I was covered as well irregardless of all the

half truths in their dep." (email folder 2013 11, file Mast2-198)

NOVEMBER 21, 2013: Mast orders Dulberg's deposition (pop 593)
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DECEMBER 2, 2013: Mast sends Dulberg's own deposition to him by
mistake (pop 176).

DECEMBER 4, 2013: Dulberg receives his own deposition in the mail.
Dulberg again informs Mast he wants to see Gagnon's deposition.
(email: folder 2013 12, file Mast2-191)

Dulberg writes to Mast:
"Hans,

I wanted to review David Gagnons dep before letting the McGuires off
the hook.

And that word "foreseeable" in the McGuire suite...

Well I suppose if I gave anyone a chainsaw and told them to use it,
given enough time, an injury is foreseeable, very foreseeable just not
hoped for.

And the comment about people not liking friends who sue friends, um
well we all should know other than entirely random acts such

as auto accidents, train derailments, air plane accidents, etc. Etc..
That most of the time it's those we know who hurt us most often

than not. and if it's serious we must be able to sue even if it is or
once was a friend." (email: folder 201 12, file Mast2-191)

DECEMBER 9, 2013: Mast orders Gagnon's deposition (pop 594)

DECEMBER 10, 2013: Mast sends Gagnon's deposition to Dulberg (pop
175)

DECEMBER 18, 2013:

Dulberg writes to Mast after reading Gagnon's deposition:
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"Hans,

I read through David's dep. it's mostly lies with a few truths. Where
should I begin or better yet where would you like me to begin? Almost
everything he said was made up, from which end of the branch I was
holding, at who's direction I was doing it under and even as to why I
was even there on the McGuires property, etc...

Not to mention the nonsense of $10,000.

As far as the McGuires are concerned give me a call." (email: folder
2013 11, file Mast2-189)

Later that evening Dulberg has a long talk with Mast by phone.

Mast writes the following memo after the call:

"On December 18, 2013, I called Paul today after and email and we had
a long discussion about the McGuire's liability and he seemed to
concede and understand that probably based on the testimony there is
nothing we can prove against the McGuire's and he is willing to take
their $5,000 settlement offer." (pop 884)

DECEMBER 26, 2013: Mast contacts McGuire's attorney Barch to inform
him that they will accept the $5,000 offer. (pop 670)

JANUARY 22, 2014: The Judge approves a motion by McGuires for a good-
faith settlement. (pop 988)

JANUARY 31, 2014: Final release papers are signed by Dulberg and in
the mail. (email: folder 2014 01, file Mast2-180)
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APRIL, 14, 2014: Mast informs Dulberg that he does not wish to take
the Gagnon case to trial.

For the first time Mast recommends to Dulberg that he look for

alternative counsel that wishes to pursue the matter. (email: folder
2014 04, file Mast2-176)
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MAIN TOPICS:

MISSING DOCUMENTS FROM FILE

OCTOBER 22, 2013 OFFER FROM MAST TO BARCH OF $7,500

THE NOVEMBER 4th, 2013 MEETING IN MAST'S OFFICE

NOVEMBER 18, 2013 COUNTER-OFFER FROM BARCH TO MAST OF $5,000

THE NOVEMBER 20th, 2013 MEETING IN MAST'S OFFICE

COMMUNICATION WITHIN POPOVICH LAW FIRM ABOUT DULBERG CASE

DOUBTS ABOUT MCGUIRE LIABILITY AND REASONS FOR LETTING MCGUIRES OUT OF
CASE

ADVICE TO ACCEPT $5,000

DOUBTS THAT GAGNON CAN BE FOUND NEGLIGENT IN COURT
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Questions on each topic listed below.

MISSING DOCUMENTS FROM FILE

Did you send interrogatory questions to Gagnon? Did you send a
request to produce documents to Gagnon?

Did you ever receive Gagnon's answers to interrogatory questions
submitted by you? If yes, why were they not included in Dulberg's
case file that you gave to him when you withdrew from counsel? If
yes, why were they not included in the documents produced in this
lawsuit? If yes, then why to this date does nobody seem to have a
copy of them?

In the documents turned over to Dulberg when you withdrew from
counsel, there is a request to produce for Gagnon prepared by you but
there is no evidence that Gagnon ever turned over any of the documents
requested. One of the documents you requested of Gagnon was a
certified copy of his insurance policy. Did you ever receive any of
the documents which you requested Gagnon to produce? Did you ever
receive a certified copy of Gagnon's insurance policy? If yes, why
were they not included in the documents you gave to Dulberg when you
withdrew from counsel?

In an email from you to Dulberg dated February 26, 2015 about the case
file you handed over to Dulberg you wrote, "I don't think I have any
insurance policies in the file." Since you requested both the
McGuires and Gagnon to produce certified copies of their insurance
policies, why didn't you have a certified copy of either insurance
policy in Dulberg's case file?

Why did you repeatedly inform Dulberg that Gagnon's insurance limit
was $100,0007?

How did you obtain information that the Gagnon policy limit was

$100,0007
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Did you send a request to produce documents to the McGuires? If yes,
why was it not included in the documents you handed over in relation
to this lawsuit so far?

In the request to produce which you gave to the McGuires, you asked
for a certified copy of their insurance policy. They answered that
they will give it to you when they receive it. Did you ever receive
it?

A certified copy of the McGuires insurance policy was not included in
the case documents that you turned over to Dulberg when you withdrew
from counsel. It was also not included in the documents you turned
over in this present lawsuit. Why not?

OCTOBER 22,2013 OFFER FROM MAST TO BARCH OF $7,500

Did you make an offer to settle the McGuire case for $7,500 to Ronald
Barch on October 22, 20137

If yes, did Dulberg authorize you to make that offer?

Do you have any documented evidence that Dulberg authorized you to
make that offer? Do you have any evidence Dulberg authorized you to
seek a settlement with the McGuires on or before October 22, 20137

At what time did you discuss making the original $7,500 offer made on
October 22, 2013 with Dulberg?

Was it discussed at a meeting? When was the meeting?

We have no record of an email exchange between you and Dulberg about a
$7,500 settlement offer. How did you communicate with Dulberg about
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the $7,500 offer?

Do you have any record of communication with Dulberg about making the
$7,500 offer at any time before the offer was made on October 22,
20137

Do you have any record of communication between you and Dulberg from
any time after the offer of $7,500 was made on October 22, 2013 that
mentions the offer explicitly or implicitly?

THE NOVEMBER 4th, 2013 MEETING IN MAST'S OFFICE

Who was at the November 4 meeting? (Answer: Paul Dulberg, Hans
Mast, Barbara DUlberg)

Who called for the meeting?

What was the purpose of the November 4 meeting?

What were the topics discussed?

Was the $7,500 offer made on October 22 discussed at the November 4th
meeting?

Were any decisions made at this meeting?

What follow-up activity happened as a result of the meeting?

If looking into a settlement was first discussed with Dulberg at this
meeting of November 4, 2013, how could you make the $7,500 offer on
October 22, 2013 and claim that Dulberg agreed to it?
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NOVEMBER 18, 2013 COUNTER-OFFER FROM BARCH TO MAST OF $5,000

When Ron Barch made a counter-offer of $5,000 to settle the McGuire
case on November 18, 2013, how did Dulberg respond?

Dulberg's email reply to the $5,000 offer of November 18, 2013, dated
November 19, 2013, states:

"When you advised me to seek a settlement with the McGuire's
insurance, I agreed to look at it only because they did not have their
hands directly on the trigger of the chainsaw and that you would get
at the least the medical bills paid for out of it. I thought that was
made clear in your office."

Did you advise Dulberg to seek a settlement with the McGuires as he
stated in this email?

Was it first discussed during a meeting in your office as he stated?

During which meeting was that discussed?

Was it at the November 4th meeting or at an office visit that happened
earlier?

When Barch made a counter-offer of $5,000 on November 18, 2013, there
were at least 100 email exchanges between you and Dulberg from
November 18th onward with numerous disagreements over whether to
accept the offer.

But when the original offer was made from Mast to Barch for $7,500 on
October 22, 2013 we don't have evidence of a single email exchange,
text message, meeting, or any evidence of a single piece of
communication discussing the offer between you and Dulberg in the time
leading up to the day the offer was made.

We also do not have any single piece of communication between you and
Dulberg since the time the offer was made that mentions the original
offer of $7,500 explicitly or implicitly.
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How do you explain this discrepancy?

Do you believe that Dulberg was aware that the offer of $5,000 was
actually a counter-offer to your proposal of $7,500 made on October
22, 20137

Do you have any evidence that Dulberg was aware that the McGuire offer
of $5,000 was actually a counter—-offer to the offer you initiated on
October 22, 20137

ABOUT THE NOVEMBER 20th, 2013 MEETING IN MAST'S OFFICE

who was at the November 20th meeting? (Answer: Paul Dulberg,

Hans Mast, Thomas Kost)

who called for the meeting?

what was the purpose of the November 4 meeting?

What were the main topics discussed?

Was the $7,500 offer made on October 22 discussed at the November 20th
meeting?

Were any decisions made at this meeting?

Did Dulberg agree to accept the $5,000 counter-offer made by Barch on
November 18 at the meeting?

What were his grounds for disagreeing with the $5,000 counter-offer if
it was Dulberg himself that initiated an offer of $7,500 on October
22nd?
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Did you point out to him that there is only a $2,500 difference in
between the offer and the counter-offer?

Did you suggest that he reply by offering to accept less than $7,500
but more than $5,000, like, for example, $60007?

Was there any attempt to make another counter-offer for any amount
higher than $5,000 but lower than $7,5007 Why not?

Did you hand Dulberg documents of case laws at the meeting of November
20, 20137

What was the purpose of providing him with documents of case laws?

What case laws were in those documents?

Did you discuss cases at the meeting?

Which cases were discussed?

What were you trying to explain to Dulberg by discussing those cases?

Why did you choose those cases to use as examples?

In what way were those cases applicable to the situation with the
McGuires?

At the meeting did you say something about how the restatement of
torts 318 doesn't apply in Illinois and that fact affects the case
against the McGuires?

Can you explain how the restatement of torts 318 affected Dulberg's
case against the McGuires?

Did you cite the case of Tilschner vs Spangler to Dulberg during the
November 20th meeting?
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Why? How was the Tilschner vs Spangler case similar to what happened
to Dulberg at the McGuires?

DOUBTS ABOUT MCGUIRE LIABILITY

When did you first express doubts to Dulberg about whether McGuires
were liable for Dulberg's injuries?

What were those doubts?

When did you first inform Dulberg that you were unwilling to take the
McGuire case to trial and that he should seek a settlement?

How did you reach the conclusion that the McGuires had no financial
liability for what happened to Dulberg on their property?

Who did you consult with before coming to this conclusion?

when did you come to this conclusion?

Did you consult anyone with specialized knowledge or expertise in
homeowner liability cases while coming to this conclusion?

Did you note that your client claimed he was invited by Gagnon to the
McGuires to see if he wanted the firewood, not to work? 1Is that your
understanding of why Dulberg was at the McGuire's property?

Did you note that your client claimed he was sitting with Carolyn for
at least an hour watching Gagnon working with William McGuire, and
after William McGuire refused to work any longer it was Carolyn
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McGuire that first asked Dulberg if he could help Gagnon?

Did you note that the McGuires purchased the chainsaw, that they
claimed the chainsaw was new, and that they were in possession of the
chainsaw and provided it for Gagnon to use contrary to the clear
warnings on the cover and opening pages of the chainsaw owners manual?
Is that your understanding of what happened?

Did you note that the McGuires were in possession of the owners manual
and that the manual explicitly has clear warnings written on the
cover, on the opening pages and throughout the manual to not do what
they admit to allowing to be done with it?

After considering these facts, do you still feel that the McGuires had
no financial liability for what happened to Dulberg on their property?

COMMUNICATION WITHIN POPOVICH LAW FIRM ABOUT DULBERG CASE

Was there any internal meetings at the Popovich firm discussing any

course of action concerning the Dulberg case?

How many internal discussions would you say took place?

Where did these internal discussions take place?

When did these discussions take place?

Who attended these discussions?

Are there any discussions that stick out in your mind as you sit here
today?
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What is significant about the discussion that would bring it to your
mind today?

Were there any changes in the direction of the case?

When did the decision to change the direction of the case take place?

why?

Did anyone in the firm order you to change the direction of the case?

If so, who ordered that the direction of the case be changed?

What was the nature of the changes?

ADVICE TO ACCEPT $5,000

When did Dulberg tell you he would agree to the $5,000 counter-offer?

Considering that $5,000 is such a small amount of money relative to
Dulberg's medical bills and practically nothing compared to future
lost wages, why would you urge your client to sign a release barring
any future legal action against the McGuires connected to the chainsaw
accident in exchange for such an insignificant sum?

Why were you so sure the presiding judge would allow the McGuires to
get out of the case on a motion considering the same Judge allowed the
complaint to proceed to discovery?

Why didn't you believe the judge would allow the case against the
McGuires to proceed to trial?
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If you did not wish to take the McGuire case to trial, why wouldn't
you simply advise your client to seek alternative counsel rather than
to settle with the McGuires for an amount that wouldn't pay for 10% of
his medical bills or anything towards future lost wages?

If you felt the McGuires were not liable for Dulberg's injuries and
you felt it would be difficult to prove Gagnon liable, why didn't you
suggest Dulberg seek alternative counsel before accepting the $5,000
settlement with the McGuires?

DOUBTS THAT GAGNON CAN BE FOUND NEGLIGENT IN COURT

When did you first express doubts about whether Gagnon could be proven
to be liable for Dulberg's injuries? What were those doubts?

When did you first inform Dulberg that you were unwilling to take the
Gagnon case to trial?

Did you inform Dulberg you were unwilling to take the case against
Gagnon to trial at any time before he signed the agreement which
released the McGuires from the case?

What new information did you receive between November of 2013 and
April 14, 2014 that made you change your mind and convinced you that
you would be unwilling to take the Gagnon case to trial.

If none, then why didn't you inform Dulberg you were unwilling to take
the Gagnon case to trial before or while urging him to settle for
$5,000 with the McGuires?

If Dr Levin diagnosed Dulberg with dystonia in August of 2013 and Dr
Kujawa diagnosed Dulberg with task specific focal dystonia definitely
caused by trauma to his right arm in September of 2013, why did you
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feel that injury due to Dulberg's chainsaw accident was difficult to
prove?

Did you read Gagnon's and Dulberg's depositions in order to compare
the detailed differences in their version of the days events and the
accident?

Did you note that Gagnon's description of the accident given to you by
phone was very different from how it is described in his deposition?
In his description over the telephone he never mentioned anything
about Dulberg moving his arm. Later in the deposition he claimed
Dulberg moved his right arm into the chainsaw blade. How do you
account for this difference?

Did you notice that the description of the chainsaw accident given by
Dulberg was completely different from the description of the accident
given by Gagnon? For example, Dulberg describes the branch being cut
to be about 15 feet long while Gagnon describes it as about 5 feet
long. Dulberg describes holding the base of the branch with one hand
while Gagnon describes Dulberg holding a 5 foot branch vertically with
his left hand above the place where Gagnon was cutting and his right
hand holding the same branch below the place where Gagnon was cutting.
How do you account for such a large discrepancy?

Can you please describe how it is physically possible, using Gagnon's
description of the accident given in the deposition, how Dulberg was
cut on the lower portion of his right forearm perpendicular to the
forearm? (Gagnon described Dulberg holding a branch with his left
hand above where Gagnon was cutting and with his right hand below
where Gagnon was cutting.)
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Timeline of McGuire settlement

OCTOBER 22, 2013: Mast makes settlement offer of $7,500 to McGuires
through their attorney Barch claiming Dulberg discussed it with him
and agreed.

(POP 000192)

OCTOBER 30, 2013: Mast in an email to Dulberg first expresses doubt
about Dulberg's case against Gagnon.

(Dulberg 001531, Dulberg 001533, Dulberg 001534, Dulberg 001535,
Dulberg 001536) (POP 000195)

(Note: There is no email evidence of Mast expressing any doubts about
the Gagnon or McGuire case until Oct 22, 2013. Only briefly in
Febuary of 2013, in relation to the Gagnon deposition and how much it
differed from Dulberg's description of the accident, did Mast express
anything negative about Dulberg's cases.)

NOVEMBER 4, 2013: Mast requests a meeting with Dulberg. Dulberg
brings Barbara, his mother, to the meeting. Neither Dulberg nor
Barbara know what the meeting will be about. It is at this meeting
that Dulberg is first informed by Mast that Mast believes Dulberg has
no case against the McGuires. Mast makes a number of statements which
surprise Barbara. He claims that juries in this area are very
conservative and Dulberg can't win against an old lady. Dulberg
disagrees. It is at this meeting when Dulberg first gives Mast
permission to look into a settlement.

(Dulberg 001531)

(witness: Barbara Dulberg, Paul Dulberg)

NOVEMBER 18, 2013: McGuire's attorney Ronald Barch contacts Mast. He
claims he has been given authority to make an offer for $5,000.
(POP 000181, POP 000181, POP 001204)

Dulberg is informed by Mast in an email. Mast wrote:

"In addition, the McGuire's atty has offered us (you) $5,000 in full
settlement of the claim against the McGuires only. As we discussed,
they have no liability in the case for what Dave did as property
owners. So they will likely get out of the case on a motion at some
point, so my suggestion is to take the $5,000 now. "

(Dulberg 001515)

Dulberg answers:
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"Only 5, That's not much at all.

Is this a take it or leave it or do we have any other options?

I'm not happy with the offer."
To which Mast replies:

"Paul whether you like it or not they don't have a legal liability for
your injury because they were not directing the work. So if we do not
accept their 5000 they will simply file a motion and get out of the
case for free. That's the only other option is letting them file
motion getting out of the case."

(Dulberg 001519)

Dulberg replies:

"I still don't get how they don't feel responsible for work done on
their property by their own son that ended up cutting through 40% of
my arm. Perhaps their negligence is the fact that they didn't
supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean
they were not trying to tell their kid what to do. They told him
plenty of times throughout the day what to do. How is that not
supervising?"

To which Mast comments:

"Cause they had no say on how Dave did the work. That is what the
evidence from all shows."
(Dulberg 001519)

Dulberg later replies:

"That's their personal issues of control with their own son. I will
testify all day long about the things they wanted him to do that he
did do throughout the day.

By claiming they had no control over the work dave did after all the
preparation, money and time spent out in the yard yelling at him that
they wanted certain things done in a particular way I don't see how
they get out of the direct over site of the project because now that
there is an injury they don't feel they had any real direct control
over their own workers actions?

This is ridiculous.
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Hans, they have to do better than claim they had no control over David
that day. If that's the case why were they there watching the work
most of the day? Even Bill had hands on doing some of the work and
rarely let David go to long without checking and seeing if things were
being done the way Carol and Him wanted it."

Note: Email exchanges from November 18, 2013 onward show that Dulberg
was not happy with the offer of $5,000 and knew nothing of the Mast
offer of $7,500. They also show he feels the McGuires are partially
responsible for his injury.

(Dulberg 001516, Dulberg 001520, Dulberg 001522, Dulberg 001523,
Dulberg 001524, Dulberg 001525)

NOVEMBER 19, 2013:
Dulberg wrote to Mast:
"Hans,

A while back you told me that the jury's here in this county are
primarily conservative and that they know the only reason we are
before them is for money.

Not sure if that statement was meant to scare me or not but I do
agree, they are, for the most part conservative and I would hope we
should make it known we want money for damages, lawyers fees and the
medical bills, etc... loud and clear.

We should also make it known to the jury that the parties or their
insurance companies have never even offered to pay 1 cent for any of
the medical damage and that's why we seek the juries help in settling
this dispute. Perhaps if the insurance companies would have paid for
these basic things none of us would even be here. but they didn't and
now yes after years of waiting I am seeking money to pay for the
medical treatments, you as the lawyer and finally myself as I'm the
one who has had to suffer the consequences of the Gagnon/McGuire
choices on that day.

I cannot believe that a conservative jury isn't going to award
anything less than the cost of the medical damages and lawyer fees
from them unless something catastrophic changes. I do see them being
conservative as to what I will end up with at the end but not the real
medical and lawyers bills. Even the conservative juries in this county
are not so conservative that they won't give the base bills.

The McGuires insurance is free to go after David for damages if they
lose.

Other than fearing a motion to dismiss the suit against the McGuire's
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insurance based on some false concept that because they didn't have
their finger directly on the chainsaw trigger they hold no
responsibility for damages.

what are the real benefits of letting them off so easy?
And I don't want to hear its because 2 parties vs 1 is much easier.

Letting off the McGuires insurance for such a small amount is anything
but reasonable and I just can't see any ethical judge in this county
not keeping them in the suit all the way for a jury to decide whether
they had any part to play in the days events and the level of
responsibility they share with David for the consequences considering
it was the McGuires project, their land, their choice of who did the
labor etc. etc...

When you advised me to seek a settlement with the McGuires insurance,
I agreed to look at it only because they didn't have their hands
directly on the trigger of the chainsaw and That you would get at the
least the medical bills paid for out of it. I thought that was made
clear in your office.

I know you work on approximately 33%. Is 33% of 5,000 even worth the
time and money you already invested? It's only $1650 for you and I'm
sure your hourly fee eats that up rather quickly, I know mine did back
when I had hands and arms that worked so I could charge."

(Dulberg 001517, Dulberg 001518)

NOVEMBER 20, 2013:
Mast sends an email to Dulberg:

"Paul, lets meet again to discuss. The legality of it all is that a
property owner does not have legal liability for a worker (whether
friend, son or otherwise) who does the work on his time, using his own
independent skills. Here, I deposed the McGuires, and they had nothing
to do with how Dave did the work other than to request the work to be
done. They had no control on how Dave wielded the chain saw and cut
you. its that simple. We don't have to accept the $5,000, but if we do
not, the McGuires will get out for FREE on a motion. So that's the
situation."

(Dulberg 001515, Dulberg 001516)

Dulberg replies:

"Ok we can meet. I will call Sheila today and set up a time. Please
send me a link to the current Illinois statute citing that the
property owner is not liable for work done on their property resulting
in injury to a neighbor. I need to read it myself and any links to
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recent case law in this area would be helpful"

Dulberg agrees to have another meeting with Mast in his office.
(memo of meeting: POP 000003)

Dulberg brings his brother Thomas Kost with him. Before the meeting
Dulberg asks Mast to show examples of case laws which demonstrate that
McGuires are not partially responsible for the chainsaw accident.
(Dulberg 001515, Dulberg 001516)

(Witness Thomas Kost)

In the meeting Mast uses the example of Tilschner vs Spangler. He
claims that the McGuires are not responsible because Restatement of
Torts 318 is not applicable in Illinois.

He also claims that the accident was not forseeable by the McGuires
and they had no control over Gagnon's actions.

Mast also gave Dulberg a packet of other examples of case law.
(Dulberg 000204 through Dulberg 000225 and Dulberg 000301 through
Dulberg 000305)

Thomas Kost kept a rough set of notes during the meeting.
(Dulberg 001217)

Mast claims that if Dulberg doesn't accept the $5,000 the McGuires
will simply file a motion to get out of the case for free.

Mast said the McGuires do not have to offer anything and are offering
$5,000 to be nice.

Dulberg asked to read the depositions of the McGuires and of Gagnon
before making a decision.

Mast writes a Memo to a person named "Jen"

"We have a co-defendant that is not really responsible in this case
and they have offered a nominal settlement of $5,000 in the case. I
would like to accept it but I want to have a settlement memo prepared
first to show how the money will be disbursed for the client to sign.
Therefore, we will not need to call on the balances but we will only
need to provide a settlement memo containing only any liens listed on
the settlement memo.

Can you please prepare the settlement memo for me as soon as possible
so that I can talk to the client about the offer."

(POP 001207)

After the meeting, on the same day, Dulberg goes to the house of a
neighbor of the McGuires to ask if they witnessed what was happening
on the property the day of the accident. He was looking for a witness
that saw the McGuires actively participating in the work being done
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and supervising the work.
(POP 000177) (Dulberg 001514)

Later that evening Dulberg writes to Mast:
"Hans,

I'd like to read David's dep before accepting the McGuire offer. Even
after reading the McGuire deps and seeing how things easily get skewed
in all honesty, I can't blame Carol or Bill for Dave's actions I just
thought I was covered under their insurance. I know Carol & Bill
thought I was covered as well irregardless of all the

half truths in their dep."

(Dulberg 001512)

NOVEMBER 21, 2013: Mast orders Dulberg's deposition
(POP 000593)

DECEMBER 2, 2013: Mast sends Dulberg's own deposition to him by
mistake.
(POP 000176)

DECEMBER 4, 2013: Dulberg receives his own deposition in the mail.
Dulberg again informs Mast he wants to see Gagnon's deposition.
(Dulberg 001504)

Dulberg writes to Mast:
"Hans,

I wanted to review David Gagnons dep before letting the McGuires off
the hook.

And that word "foreseeable" in the McGuire suite...

Well I suppose if I gave anyone a chainsaw and told them to use it,
given enough time, an injury is foreseeable, very foreseeable just not
hoped for.

And the comment about people not liking friends who sue friends, um
well we all should know other than entirely random acts such

as auto accidents, train derailments, air plane accidents, etc. Etc..
That most of the time it's those we know who hurt us most often

than not. and if it's serious we must be able to sue even if it is or
once was a friend."

(Dulberg 001504)
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DECEMBER 9, 2013: Mast orders Gagnon's deposition
(POP 000594)

DECEMBER 10, 2013: Mast sends Gagnon's deposition to Dulberg
(POP 000175)

DECEMBER 18, 2013:
Dulberg writes to Mast after reading Gagnon's deposition:
""Hans,

I read through David's dep. it's mostly lies with a few truths. Where
should I begin or better yet where would you like me to begin? Almost
everything he said was made up, from which end of the branch I was
holding, at who's direction I was doing it under and even as to why I
was even there on the McGuires property, etc...

Not to mention the nonsense of $10,000.

As far as the McGuires are concerned give me a call."
(Dulberg 001500)

Later that evening Dulberg has a long talk with Mast by phone.
Mast writes the following memo after the call:

"On December 18, 2013, I called Paul today after and email and we had
a long discussion about the McGuire's liability and he seemed to
concede and understand that probably based on the testimony there is
nothing we can prove against the McGuire's and he is willing to take
their $5,000 settlement offer."

(POP 000884)

DECEMBER 26, 2013: Mast contacts McGuire's attorney Barch to inform
him that they will accept the $5,000 offer.
(POP 000670)

JANUARY 22, 2014: The Judge approves a motion by McGuires for a good-
faith settlement.
(POP 000988, POP 000989)

JANUARY 31, 2014: Final release papers are signed by Dulberg and in
the mail.
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(Dulberg 001491)

APRIL, 14, 2014: Mast informs Dulberg that he does not wish to take
the Gagnon case to trial.

For the first time Mast recommends to Dulberg that he look for
alternative counsel that wishes to pursue the matter.
(Dulberg 001484)
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1 THE COURT: Al11 right. If everybody could

2 identify themselves, starting with plaintiff's

3 counsel, then defendant.

4 MR. TALARICO: Good morning, your Honor. Good

5 morning, Counsel. I am Alphonse Talarico for the

6 plaintiff, Paul Dulberg.

7 THE COURT: Okay. Defense.

8 MR. FLYNN: Good morning, your Honor. George

9 Flynn on behalf of the defendants, the Popovich firm
10 and Hans Mast.

11 THE COURT: Okay. Mr. Clinton.

12 MR. CLINTON: Good morning, your Honor.

13 Ed Clinton, former counsel to Mr. Dulberg.

14 THE COURT: ATl right. And --

15 MS. WILLIAMS: Good morning, your Honor.

16 Julia -- Julia Williams on behalf of -- former

17 counsel to Mr. Dulberg.

18 THE COURT: Okay. And for the record, we have
19 Mr. Dulberg on screen.
20 In any event, plaintiff's counsel, where do
21 you want to start?
22 MR. TALARICO: Judge, I would guess that
23 Mr. Clinton and Ms. Williams' motion to vacate would
24 be the beginning. I filed a rule pursuant to

2
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1 your last -- the transcript -- your last order said
2 if there's something else that comes up.
3 I did file a rule after I read their motion
4 to vacate. Historically, or chronologically, I
5 think maybe that's the starting point.
6 (Indiscernible) you held them in contempt and --
7 THE COURT: I did?
8 MR. TALARICO: -- here we are. You did.
9 THE COURT: When did I hold them in contempt?
10 I'm Tooking at --
11 MR. TALARICO: I think so. The last order.
12 THE COURT: Okay. I'm looking at October 17th.
13 He must appear. Yeah, I don't see an explicit
14 finding of contempt, at least in the October 17th
15 order. Was --
16 MR. TALARICO: I thought -- with all due
17 respect, Judge, if I can find the order, I think the
18 first sentence says you grant my motion.
19 THE COURT: Plaintiff's motion to compel is
20 granted as --
21 MR. TALARICO: Oh, I'm sorry. Compel. Forgive
22 me.
23 THE COURT: Al11 right.
24 MR. TALARICO: My mistake.
3
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1 THE COURT: In any event, I read the motion to
2 vacate and I -- are you -- and this is directed at
3 Mr. Clinton -- are you concerned about the order to
4 produce, or something else?
5 MS. WILLIAMS: Would you 1like me to --
6 MR. CLINTON: Yeah, go ahead.
7 MS. WILLIAMS: Your Honor, we're not concerned
8 about producing. We're -- Mr. Dulberg 1is entitled
9 to these documents, even without a subpoena.
10 THE COURT: Yeah.
11 MS. WILLIAMS: So the production is not our
12 concern. It's the portion of the order that
13 insinuates that we weren't try -- not complying with
14 the subpoena when we were rightfully doing so.
15 So we are (indiscernible) --
16 THE COURT: Thank you.
17 MS. WILLIAMS: So that's what we're concerned
18 about.
19 THE COURT: ATl right. 1I'l1l vacate that
20 because -- yeah, I don't see that as critical.
21 So to the extent that you're concerned, any
22 suggestion in the order of October 17th suggesting
23 or implying that you had failed to cooperate, I will
24 vacate. 1 saw from your motion to vacate you were
4
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1 contesting that issue, and I'm not going to go down
2 that path to find out who's right, ultimately,
3 because it doesn't make any difference, at least to
4 me.
5 So all I care about is the production of
6 the documents. And am I correct that -- my reading
7 of your response indicated that you've produced the
8 documents. Is that -- was that accurate?
9 MS. WILLIAMS: Yes, your Honor. So we have
10 produced nonconfidential documents to both -- at
11 this point, we've now produced to both counsels of
12 record in this case, plaintiff's counsel and
13 defendant's counsel. The only thing that has not
14 been produced to defendant's counsel 1is the
15 communication between our firm and Mr. Dulberg,
16 which was produced to plaintiff's counsel. And then
17 there are, I want to say, about 13 pages of e-mails
18 that were internal work product communications
19 within our office that have not been produced to
20 any -- anyone.
21 THE COURT: Um, why would you -- and here's, I
22 guess, my confusion. Why would you withhold those
23 from Mr. Dulberg? And I --
24 MS. WILLIAMS: The work product -- product
5
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1 privilege -- I mean, we can --

2 MR. CLINTON: We can give them.

3 MS. WILLIAMS: We can give that.

4 MR. CLINTON: We're not going to give you a hard
5 time about that.

6 MS. WILLIAMS: We'll waive that and give those

7 to Mr. Dulberg.

8 THE COURT: Because I'm --

9 MS. WILLIAMS: (Indiscernible.)

10 THE COURT: -- starting from the premise, at

11 least based on the order, that Mr. Dulberg is,

12 through counsel, waiving any attorney/client

13 privilege. And, yeah, if we get into the issue --
14 my problem 1is if it's work product, arguably,

15 Mr. Dulberg is entitled to those documents, and if
16 he chooses to disclose them, that's up to him. But
17 I'm not -- unless there's something else I'm

18 missing, if Mr. Clinton or -- is it Ms. Williams?

19 MR. CLINTON: (Indiscernible.)
20 THE COURT: Is it Ms. Williams?
21 MS. WILLIAMS: Yes.
22 MR. CLINTON: And we'll turn them over today.
23 MS. WILLIAMS: We'll turn them over today.
24 THE COURT: Okay. Mr. Talarico.

6
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1 MR. TALARICO: Judge, your Tlast order included a
2 limited waiver. It's not waiver for all things.
3 It's waiver -- waiver for the responses to the
4 subpoena.
5 THE COURT: Yeah. Okay. But are you saying
6 that that should or should not include work product?
7 I don't have a problem either way, but, really, it's
8 your call.
9 MR. TALARICO: Judge, I believe work product
10 and -- and attorney/client privilege, yes. He's
11 including all of that --
12 THE COURT: Al11 right. So --
13 MR. TALARICO: -- in response to the subpoena.
14 THE COURT: -- you want -- and I'm not trying to
15 box you in, but I just want to understand.
16 You want them to produce the entire file,
17 including their work product, and you are waiving
18 any claim of privilege related to work -- to
19 attorney/client insofar as those records are
20 concerned. Is that accurate, or did I miss
21 something?
22 MR. TALARICO: Again, your Honor, Mr. Dulberg is
23 specifically waiving the attorney/client -- client
24 privilege for documents that are in response to the
7
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1 subpoena served upon Mr. Clinton and Ms. Williams.

2 THE COURT: Okay. And that includes work

3 product?

4 MR. TALARICO: Yes, it does.

5 THE COURT: ATl right. Problem -- I think,

6 problem solved.

7 Mr. Clinton or Ms. Williams, comment?

8 MR. CLINTON: We have no problem with that at

9 all.

10 MS. WILLIAMS: I think we're (indiscernible).

11 THE COURT: Okay. So how quickly can you turn
12 those over?

13 MS. WILLIAMS: We've already produced them to

14 your Honor, so we have them. So I will -- I can

15 e-mail them to both counsel --

16 THE COURT: Yeah, you did.

17 MS. WILLIAMS: -- today.

18 THE COURT: ATl right. I do have that.

19 MS. WILLIAMS: (Indiscernible).
20 THE COURT: But I didn't really make a point of
21 looking through them too much, so -- because I'm not
22 ruling on privilege, so it was not necessary for me
23 to see the internal workings of the file.
24 That being said, Mr. Talarico, does that

8
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1 satisfy your concerns or interest?
2 MR. TALARICO: It does.
3 THE COURT: Al11 right. And now -- so are you --
4 do you have any objection to my vacating any orders
5 to compel or orders of compliance against
6 Mr. Clinton and Ms. Williams?
7 MR. TALARICO: No, your Honor. That's the
8 appropriate move.
9 THE COURT: I'm going to ask that Mr. Clinton
10 and Ms. Williams send in the order memorializing
11 the -- that. If you can send it in to this
12 e-mail -- you can take --
13 MS. WILLIAMS: Yes.
14 MR. CLINTON: Thank you. We will do that.
15 MS. WILLIAMS: (Indiscernible.)
16 THE COURT: And be sure to copy Mr. Talarico and
17 Mr. Flynn, if you have both of their e-mail
18 addresses.
19 MR. CLINTON: Of course.
20 THE COURT: Do you have Mr. Flynn's?
21 MR. CLINTON: We do.
22 MS. WILLIAMS: We do.
23 THE COURT: A1l right. I see Mr. Flynn raising
24 his pen. Yes.
9
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1 MR. FLYNN: (Indiscernible) next question,
2 Judge.
3 THE COURT: Yeah. What 1is your question?
4 MR. FLYNN: Okay. My understanding, then, is
5 that these documents that are being produced that
6 were previously withheld are being produced to all
7 parties in this case.
8 THE COURT: I'm going to shift that to
9 Mr. Talarico. 1Is that your understanding?
10 MR. TALARICO: That is my understanding.
11 THE COURT: Okay. Does that satisfy your
12 concerns, Mr. Clinton and Ms. Williams?
13 MR. CLINTON: Yes, your Honor.
14 MS. WILLIAMS: Yes, your Honor. If the client
15 is waiving --
16 MR. TALARICO: We waived privilege.
17 MS. WILLIAMS: -- (indiscernible) to produce
18 to -- we will produce in compliance with the
19 subpoena, and we will submit those both to
20 Mr. Talarico and Mr. Flynn at the same time.
21 THE COURT: Al1 right. For purposes of clarity,
22 what I am understanding just transpired is that
23 plaintiff's current attorney, Mr. Talarico, has
24 waived the attorney/client privilege and any claim
10
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1 of work product with respect to your file, and

2 further, granted you permission to issue copies of

3 that subpoena response to defense counsel,

4 Mr. Flynn, at the same time.

5 Any -- if there's anything incorrect with

6 what I said, tell me.

7 MR. TALARICO: If you're saying that I'm --

8 that Mr. Dulberg is waiving all attorney/client --

9 THE COURT: No.

10 MR. TALARICO: -- privilege -- just -- just in
11 response to the subpoena, that's all.

12 THE COURT: Exactly.

13 MR. TALARICO: Yes.

14 THE COURT: Okay. Does that cover --

15 MR. FLYNN: Thank you, Judge.

16 THE COURT: Al11 right. So send in your order

17 and I -- I will vacate any order directed against

18 you, because we're resolved, and as soon as I see it
19 I will sign the order.
20 MS. WILLIAMS: Thank you very much, your Honor.
21 MR. CLINTON: Thank you, Judge.
22 THE COURT: Okay. And you know what? Are you
23 in our e-mail system? Did they have to sign up --
24 MS. WILLIAMS: I believe we are, your Honor,

11
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1 because we were parties to the -- we were counsel in
2 the case, so we should be.

3 THE COURT: Yeah. Forgive me. Okay. Then no

4 problem. I'l1 sign it whenever it shows up.

5 MR. CLINTON: Thank you, Judge.

6 MS. WILLIAMS: Thank you very much.

7 (WHEREUPON, Mr. Clinton and

8 Ms. Williams disconnect.)

9 THE COURT: A1l right. Moving on.

10 Mr. Flynn, we have your motion for summary
11 judgment; am I correct?

12 MR. FLYNN: That's already been --

13 THE COURT: Yeah, I do see that.

14 MR. FLYNN: Yeah. The briefing schedules are

15 set on that. There, actually, was another motion

16 that relates to Ms. Williams and this Exhibit 12

17 from the Hans Mast deposition. I was kind of hoping
18 that she might stay on the 1line there.

19 THE COURT: I apologize.
20 MR. FLYNN: That's okay.
21 THE COURT: I -- you know, Mr. Talarico, can you
22 call them back? If you have their number.
23 MR. TALARICO: I don't.
24 THE COURT: Or, Mr. Flynn, if you've got their

12
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1 number, one of you. Because, yeah, I screwed up
2 there.
3 MR. FLYNN: I'11 see if I can. I think I've got
4 a number here.
5 THE COURT: AT1 right. Thank you.
6 MR. FLYNN: Judge, I was able to reach
7 Mr. Clinton and Ms. Williams. I think they're going
8 to Tog back on.
9 THE COURT: A1l right. As soon as I see them,
10 I'11 Tet them in.
11 MR. FLYNN: Thank you.
12 (WHEREUPON, Mr. Clinton and
13 Ms. Williams reconnect.)
14 THE COURT: There he is. A1l right. I
15 apologize. Mr. Flynn pointed out that I was dumb,
16 and I let you go before we resolved one other
17 question.
18 Mr. Flynn, I'11 let you speak.
19 MR. FLYNN: And for the record, I did --
20 THE COURT: And for the record --
21 MR. FLYNN: -- not say that.
22 THE COURT: -- he implied.
23 So, Mr. Clinton -- Mr. Flynn, you had a
24 question for Mr. Clinton.
13
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1 MR. FLYNN: Well, for Ms. Williams. 1It's not

2 necessarily a question, but I think that this next

3 motion -- there's a motion to exclude the Hans Mast
4 deposition. Ms. Williams was involved in that,

5 noticed the deposition, took the deposition, was

6 involved in the communications with the court

7 reporter.

8 So I thought that if she could and would be
9 willing to explain what happened. And, you know,

10 it's my position that there's nothing nefarious

11 about this deposition. It was taken at the

12 beginning of the pandemic when Tawyers were still

13 trying to figure out how to use the Zoom deposition
14 method. Al1 objections to that manner were waived
15 by both parties. The deposition was, again, noticed
16 by the plaintiff, Mr. Dulberg's agents. The court
17 reporter was hired by the plaintiff, his agents.

18 THE COURT: But your question for Ms. Williams
19 is?
20 MR. FLYNN: If she could explain what happened
21 with Exhibit 12. I think I know what -- and, again,
22 there's been a 213(f) (3) opinion that was just
23 disclosed a day or two ago. I think it's improper
24 because --

14
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1 THE COURT: In this case?

2 MR. FLYNN: (Indiscernible). 1In this case.

3 THE COURT: Oh, I don't (indiscernible).

4 MR. FLYNN: It was a document examiner who was

5 identified by the plaintiff.

6 THE COURT: But that's a different issue, so I'm

7 going to cut you off.

8 MR. FLYNN: No, it's not a different issue.

9 THE COURT: I want to cut -- I want to cut to

10 what my one question is.

11 Ms. Williams, what can you tell us about

12 Exhibit 127

13 MS. WILLIAMS: So -- so my understanding -- as I
14 recall, yes, it was the beginning of the pandemic.
15 We had Mr. Mast's deposition, I believe, scheduled,
16 I want to say, for March, and we canceled it because
17 it was March 2020, right when everything was -- was
18 starting, and it was canceled due to COVID concerns.
19 And -- and so we -- we opted to utilize the -- the
20 court's -- I think it was the IT1inois Supreme Court
21 that came out with the rules as to -- and I could be
22 incorrect, it could be each county court, but that
23 said you could do Zoom depositions.
24 So we noticed it up for a remote

15
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1 deposition, and we utilized a court reporter. I

2 can't remember the court reporter's name. There are

3 several e-mails about this with Mr. -- Mr. Flynn

4 that -- that have been produced pursuant to the

5 subpoena that we received. And my recollection is

6 is that we took that deposition, and there were

7 several difficulties with Mr. Mast's internet

8 connection, and so we had come on and off, but we

9 did get through the deposition.

10 Mr. Flynn had -- I had produced to

11 Mr. Flynn, prior to the deposition, all of the

12 exhibits that I believed we would use. And then I
13 also, during the deposition, uploaded them into the
14 court reporting system so that the court reporter

15 would have them and mark them.

16 As to Exhibit 12, we had uploaded it into
17 the system. I don't know that Mr. Mast could

18 actually see those, so he may have used the paper

19 copies that Mr. Flynn had.
20 And then after the deposition, the court
21 reporter notified me that Exhibit 12, specifically,
22 was -- they couldn't read it, and we needed to get
23 them a copy. I believe there's e-mails to that
24 effect, as well. If I'm recalling correctly, a

16
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1 number of the pages were blank. It was a larger
2 exhibit. I want to say it was around 27 pages, I
3 think, or 25 pages.
4 So sometime after the deposition, we -- we
5 did provide the exhibit that was utilized in the
6 deposition to the court reporter, and at that time
7 they marked it and sent it back to everyone.
8 THE COURT: Okay. What was Exhibit 12 again?
9 MS. WILLIAMS: It was a series of cases. 1
10 don't know that -- I just can't recall what all was
11 asked about it, but I know there were -- it was --
12 it was --
13 THE COURT: ATl right. These would have --
14 MS. WILLIAMS: -- copies of case law.
15 THE COURT: Al11 right.
16 MR. FLYNN: They were photocopies of the old
17 books, Judge, cases that were contained in Mast's
18 file.
19 THE COURT: Okay.
20 MR. FLYNN: And he was -- you know, they
21 have -- they're, obviously, not complete because
22 they -- placed on a printer, appeared 1ike we used
23 to do in the old days.
24 THE COURT: Yes.
17
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1 MR. FLYNN: So the issue now, though, is that
2 the plaintiff knew --
3 THE COURT: Hang on. Before -- before we get
4 into argument, Mr. Talarico, 1is there anything --
5 any questions you have, since we have Ms. Williams
6 here?
7 MR. TALARICO: Yes. Was the Tilsner case
8 included in -- 1in the blank Exhibit 12 you sent to
9 U.S. Legal, Barbara Schmidt? And was -- when you
10 discussed with Mr. Flynn the failure of his -- or
11 Mr. Mast's internet, didn't he say, I can't see
12 these, I can only see their first one
13 (indiscernible), which was the Lagano (phonetic)
14 case? And wasn't there continued discussion by
15 Mr. Flynn that he didn't -- he didn't produce all of
16 the documents you sent on -- in hardcopy because he
17 wanted to save paper?
18 MS. WILLIAMS: So that's -- I guess that's a lot
19 of questions. So what --
20 MR. TALARICO: It is.
21 MS. WILLIAMS: What -- what -- I cannot recall
22 what cases were included and weren't included at
23 this point. There -- there was an e-mail to
24 Mr. Flynn with the exhibit that is attached that I
18
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1 believe was produced in the subpoena.

2 So whatever that exhibit was is -- is what
3 I would have used. So I know there was, 1like, a

4 Laravo case or -- I remember the first case was Tike
5 Laravo or Lavajo, L-A-V-A-J-0, or something 1like

6 that.

7 But right now, off the top of my head, I

8 don't remember what other cases were included.

9 MR. TALARICO: I'm talking about -- Judge, if

10 I might, please? Excuse me. I'm sorry,

11 Ms. Williams.

12 There was -- what the reporter had was

13 blank. What Mr. Flynn's client said was, I see the
14 Lagano (phonetic) one. So the Exhibit 12 that was
15 sent, Tike, a week or two after the deposition had
16 Lagano, Troy, and the same exact Lagano case, and it
17 did not have the Tilsner case involved, and the

18 Tilsner case was very important. So it was an exact
19 duplication of one case and a second case.
20 But this is -- Judge, it's not just the
21 Exhibit 12. The entire deposition --
22 THE COURT: Well, are you asking a question
23 about Exhibit 12?7 Because if we're done asking
24 questions, I'm gonna let her go.

19
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1 MR. TALARICO: Okay. Yep. I'm done.

2 THE COURT: Okay. Mr. Flynn, anything?

3 MR. FLYNN: Yes, Judge. So, again, this -- this
4 213(f) (3) report that was just produced --

5 THE COURT: Well, do we need the Clinton --

6 Mr. Clinton and Ms. Williams for this?

7 MR. FLYNN: Yes. 1I'm getting there.

8 THE COURT: Okay. Sorry.

9 MR. FLYNN: So if you can just indulge me for a
10 moment.

11 So the expert document reviewer is of the
12 opinion that the exhibit sticker on Exhibit 12 did
13 not come from the same batch as the other exhibit

14 stickers.

15 The defense's position is, so what? You

16 know, these kind of things happen, I'm sure, with

17 the court reporter, and if it was marked later

18 because it was not sent in until later, that makes
19 perfect sense.
20 But this is -- this is -- the argument
21 that's being made is that -- and there's no other
22 conclusion, it's just that it didn't come from the
23 same batch. So, again, it's the so-what position on
24 our part.

20
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1 But because it's being used to exclude the
2 deposition, 1it's our position that the deposition

3 was fine -- finally concluded to the satisfaction of
4 plaintiff's counsel, that there was never any

5 indication that they needed a follow-up deposition

6 or a supplemental deposition or a Session 2.

7 So in our view, any objection to that

8 deposition has been waived. And, again, there was

9 nothing nefarious. Ms. Williams was nothing but

10 professional and courteous during her tenure in this
11 case.

12 This motion -- this conspiracy that's been
13 presented and caused the defendant to be caught 1in
14 the crossfire between the plaintiff and his former
15 attorney is through no fault of theirs, and should
16 not continue.

17 THE COURT: Al11 right. Mr. Talarico, you can

18 respond.

19 MR. TALARICO: Two points, Judge. First of all,
20 what's very obvious -- the label on Exhibit 12
21 doesn't even have the deponent's name spelled right.
22 THE COURT: Okay. But what does -- what impact
23 does that have?
24 MR. TALARICO: What impact is that it was not

21
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1 done at the same time by the same people. It was

2 never produced in time.

3 Secondarily, about Mr. Flynn's allegation

4 of some type of conspiracy, if he wants to push

5 that, I think I have evidence that, if necessary,

6 that -- that Mr. Flynn and Ms. Williams have

7 consulted at times.

8 THE COURT: I'm sorry? Have what?

9 MR. TALARICO: Consulted.

10 THE COURT: Okay. Frankly, Counsel, if you're
11 suggesting that either one of them has engaged in

12 unethical behavior, I'm sure you're aware of the

13 Himmel decision, and --

14 MR. TALARICO: I am.

15 THE COURT: -- it's not something you can

16 threaten; you have to do.

17 MR. TALARICO: And I will.

18 THE COURT: Don't make that threat and not

19 follow through with it if, in fact, there's anything
20 to it. You don't -- you don't have an option. And
21 you put a burden on me, as well, when you start
22 going down this road.
23 So you've got to make a decision, and --
24 MR. TALARICO: (Indiscernible.)

22
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1 THE COURT: =-- I'm not going to hear -- I'm not
2 going to hear suggestions of unethical behavior.
3 I mean, you're either going to pursue it or
4 we're not even going to entertain that, so
5 please continue.
6 MR. TALARICO: Well, Judge, I will -- I will not
7 pursue it if Mr. Flynn (indiscernible) --
8 THE COURT: It's not an issue. You don't get to
9 choose.
10 MR. TALARICO: I'm aware.
11 THE COURT: I'm not -- I'm not telling you that
12 you have to do one thing or the other. But the
13 Himmel decision removes discretion from the
14 equation. You have to act, if you are aware.
15 So I'm not telling you that -- that you've
16 got to file. You know what you have. But what I'm
17 saying is, if you're going to make an argument
18 suggesting that other attorneys engaged in unethical
19 behavior, I'm not going to listen to it unless
20 you're also making a -- making a complaint with the
21 ARDC.
22 So I'm not interested in attorneys casting
23 aspersions on each other and then not following
24 through, if that makes sense. Following through
23
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1 with the ARDC.

2 That being said, what -- what is your

3 response on the -- do we have to keep Ms. Williams

4 and Mr. Clinton here? Does anybody else need them?

5 MR. TALARICO: I have no need for them.

6 MR. FLYNN: I don't. Just in closing, with

7 respect to Ms. Williams, again, I was just provided

8 these documents by Ms. Williams and/or her court

9 reporter and then passed them along. I had nothing
10 to do with -- with anything other than I did print
11 out certain of the exhibits for ease of use at the
12 deposition when I went to Hans Mast's office. And
13 because I was working from home at the time, I

14 printed a few of them out, not all of them, due to a
15 limited amount of printer paper. And that is my

16 total involvement in Exhibit 12.

17 THE COURT: Okay. Ms. Williams and Mr. Clinton,
18 do you want to stay? You can, until we resolve the
19 issue, since we're addressing you guys. What do you
20 want to do?
21 MS. WILLIAMS: Your Honor, if you wish for us to
22 stay, we're happy to stay.
23 MR. CLINTON: I think we can stay.
24 THE COURT: Al1 right. I was giving you the

24
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1 option to leave, if you wanted.

2 A1l right. So, Mr. Talarico, we're moving

3 on to your motion to -- to bar; am I correct?

4 MR. TALARICO: Yes, your Honor. Within the

5 motion, I asked to amend the motion after I get the
6 responses from Clinton and Williams. They may be

7 appropriate to put into the motion. I filed a

8 motion. The motion can be -- actually, Mr. Flynn

9 just responded to the motion without responding --
10 without responding.

11 I don't know how you want to look at it.

12 If that was his response, I'11 file a reply to what
13 he said. But I still -- I have asked, from the

14 beginning, to be allowed to amend that motion once I
15 find out what Mr. Clinton and Ms. Flynn have -- I'm
16 sorry, Ms. Williams. Forgive me.

17 THE COURT: A11 right. Can you -- are you

18 asking me for leave to supplement your motion?

19 MR. TALARICO: Not -- Judge -- yes. If you want
20 me to make a determination now, yes.
21 THE COURT: Al11 right. And we haven't proceeded
22 to hearing.
23 Mr. Flynn, have you filed a response to the
24 motion? I'm not seeing it.

25
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1 MR. FLYNN: Judge, I have not. And my -- my

2 point is that there hasn't even been a prima facie

3 showing of any prejudice to the plaintiff with

4 respect to his deposition. For my client to again

5 have to file a written response to a brief of this

6 nature --

7 THE COURT: You don't really have -- I don't

8 know that -- I mean, it's up to you as to whether or
9 not you want to file a written response. I've heard
10 your argument. Plaintiff -- more importantly,

11 plaintiff's counsel has heard your argument, so

12 there's -- there's not going to be any prejudice if
13 he simply files his reply or if I allow amendment

14 and then we proceed to hearing. I don't think it's
15 that complicated an issue.

16 MR. FLYNN: I don't either.

17 THE COURT: So I don't know that we need further
18 briefing.

19 What do you want to do, Mr. Flynn, because
20 the ball will be in your court once he files his
21 amendment.
22 MR. FLYNN: I'd 1ike to examine whatever the
23 amendment is and then, if necessary, request, I
24 guess, what will be called a surreply. However, I'm

26
Purehased from rosSearehiL O e ar gz o oo HORTLAeSTT R 451

EXHIBIT C20
Page 26 of 32





1 doubtful that I would need to file it.
2 THE COURT: Mr. Talarico, when can you file
3 your -- your brief?
4 MR. TALARICO: Well, after I get and review the
5 response from Ms. Williams and Mr. Clinton, two
6 weeks.
7 THE COURT: Mr. Clinton, how quickly can you get
8 him the documents? I know you said it earlier.
9 You're on mute.
10 MR. CLINTON: My apology, again. We can get
11 them to him today.
12 THE COURT: Okay. So I think two weeks from
13 today, ultimately, is plenty of time. That would
14 give plaintiff until --
15 MR. TALARICO: (Indiscernible.)
16 THE COURT: -- November 18th to file his amended
17 response -- or amended motion. And then why don't
18 we -- and then I'm out.
19 So I'1l give plaintiff until the 21st and
20 then we'll come back on November 28th, and then,
21 Mr. Flynn, at that point, you can tell me what you
22 want to do.
23 MR. FLYNN: Thank you, your Honor. And, again,
24 I know -- I understand this is not on the table but
27
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1 it's a housekeeping issue with respect to this f(3)
2 opinion. This (f)3 opinion, the document examiner

3 was disclosed as a trial witness relative to this

4 Exhibit 12. I don't think that's proper --

5 THE COURT: Yeah, I -- you know --

6 MR. FLYNN: And then he called it a mini trial

7 but not trial.

8 THE COURT: The -- I -- I haven't seen the

9 report, but if the expert 1is going to render

10 opinions on case law, copies of case law that were
11 allegedly tendered by former counsel to Mr. Dulberg,
12 I don't see how that comes up in the trial of the

13 matter.

14 MR. FLYNN: He's really only opining on the

15 authenticity of the exhibit sticker and whether it
16 came from the same batch as the other stickers in

17 that deposition.

18 So it has nothing to do with the standard
19 of care in this case or any --
20 THE COURT: I don't know. I'l1l let Mr. Talarico
21 tell me otherwise. Not now, but I -- there's a
22 couple of thresholds. I don't know. I haven't seen
23 exactly what he says, and I -- I suspect we could
24 even stipulate that the sticker is different without

28
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1 a whole Tot of -- a whole 1ot of effort or prejudice
2 to anybody. Because based on what you've told me,

3 it 1ikely is a different sticker because of the way
4 the documents were transferred back and forth and

5 the problem at the deposition.

6 That all being said, I'm -- I'm going to

7 be -- frankly, Mr. Talarico, I'm going to be

8 hard-pressed, but I need to see the report before I
9 can say anything further, so I'11 quit speculating.
10 Anything else that we've got to deal with
11 today? No?

12 MR. TALARICO: No.

13 THE COURT: ATl right. Mr. Talarico or

14 Mr. Flynn, can you send in the order memorializing
15 what we're doing on your case? And then, of course,
16 Mr. Clinton and Ms. Williams will send in the order
17 that 1is vacating any -- any order compelling them to
18 do anything.

19 MR. FLYNN: Judge, I actually have a meeting
20 with a client 1in about ten minutes. If Mr. Talarico
21 wouldn't mind preparing the order this time, I'd
22 appreciate it.
23 MR. TALARICO: I will.
24 THE COURT: Okay. A1l right. Then we'll see
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1 you on the 28th.
2 THE CLERK: What time?
3 MR. FLYNN: Thank you Mr. Clinton and
4 Ms. Williams for your time.
5 MR. TALARICO: Thank you, your Honor.
6 THE CLERK: What time on the --
7 THE COURT: You know what? Hang on. Hang on.
8 Make it 9:15, not 8:45. At 9:15.
9 MR. FLYNN: I'm sorry. On what date again?
10 THE COURT: On November 28th at 9:15.
11 MR. TALARICO: Thank you, Judge.
12 MR. FLYNN: You know, Judge, we talked Tast time
13 about my knee replacement. Is there any way we
14 could bump that back one more week?
15 THE COURT: Wait. Yeah, I can do it the --
16 MR. FLYNN: Although, I hope for a speedy
17 recovery. The surgery 1is on the 17th and --
18 THE COURT: Sure. Sure. If you want to come --
19 what's the next week? December 5th?
20 MR. FLYNN: I'm very hopeful that that will
21 work.
22 THE COURT: Al11 right. Good Tuck.
23 MR. FLYNN: Thank you.
24 THE COURT: Al11 right. December 5th at 9:15.
30
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MR. TALARICO: Your Honor, what --

THE COURT: Yes?

MR. TALARICO: December 5th?

THE COURT: Yeah.

MR. TALARICO: Thank you, your Honor.

THE COURT: AT1 right. Thank you.
Disconnecting.

(Which were all the proceedings

had in the above-entitled cause

o © 0 N O o b~ DN

this date.)
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1 STATE OF ILLINOIS )

2 ) SS:

3 COUNTY OF McHENRY )

4

5 I, KATHLEEN STROMBACH, an official

6 Court Reporter for the Circuit Court of McHenry

7 County, Twenty-Second Judicial Circuit of I1linois,

8 transcribed the electronic recording of the

9 proceeding in the above-entitled cause to the best
10 of my ability and based on the quality of the
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12 a true and accurate transcript of said electronic
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*FILED ** Env: 20490429
McHenry County, lllinois
2017LA000377

Date: 11/30/2022 2:51 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendants.

DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS
MAST’S RESPONSE TO PLAINTIFE’S 2" AMENDED MOTION TO EXCLUDE THE
DEPOSITION OF HANS MAST

Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans Mast (collectively
“Popovich”), by and through their attorneys, Karbal, Cohen, Economou, Silk & Dunne, LLC,
and for their Response to Plaintiff’s 2" Amended Motion to Exclude the deposition of Hans
Mast, state as follows:

1) Plaintiff Paul Dulberg (“Dulberg”) is improperly requesting a drastic remedy
that amounts to the equivalent of a severe discovery sanction against defendants due to Dulberg’s
perceived irregularity regarding an exhibit sticker in connection with a party deposition he
caused to be taken, and by a court reporter he retained. Defendants had nothing to do with the
“irregularity” and should not be further prejudiced by issues. Simply put, he seeks relief for his
own alleged violation of the rules.

2) The court heard argument on this matter on November 4, 2022. Defendants had
not filed any written response at that time, and Dulberg late file his 2" Amended Motion to

Exclude Mast’s deposition. Defendants hereby adopt their arguments contained in the transcript
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from the 11-4-22 hearing (Exhibit A) and submit this additional response in opposition to
Plaintiff’s motion.

3) The instant motion is the latest costly litigated matter made necessary by
Dulberg’s multiple substitutions of counsel. His current (now third) attorney entered his
appearance on October 23, 2020. The deposition at issue was taken by Dulberg’s second
attorney on June 25, 2020. Dulberg’s original Motion to Exclude the Hans Mast deposition was
filed by his third attorney on October 12, 2022, just 11 (eleven) days shy of the second
anniversary of his appearance in the case.

4) Dulberg improperly seeks to exclude a discovery deposition apparently because
he does not like the result—he apparently does not like the testimony that was elicited or the
performance of his counsel. In this and related proceedings, he has caused communications
between himself and his prior counsel to be produced. These documents include deposition
questions he proposed to his then counsel in advance of the Mast deposition. Dulberg is now
asking for a “do-over” because Mast’s testimony was apparently not satisfactory to him.
Whatever disputes Dulberg may have with his prior counsel in this instant case, he should not be
allowed a second bite at the apple as a result of those disputes. He attempts to mischaracterize a
minor discrepancy with one exhibit to the deposition, and difficulties with defendant’s wi-fi
connection during the zoom deposition (which were overcome), as warranting the exclusion of
the deposition. This is absurd.

5) As an initial matter, Dulberg asserts that Mast’s deposition was taken in violation
of Illinois Supreme Court Rule 206 h (2), and other orders entered in response to the COVID-19
pandemic. But he should be required to take a position as to who committed the alleged

violation(s). In his 2™ Amended Motion, he vaguely asserts “violations.”
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6) Paul Dulberg personally observed the discovery deposition of Hans Mast taken
remotely (by Zoom) on June 25, 2020. If he had an objections to alleged irregularities with the
deposition, he had ample time to bring such issues to the attention of his counsel, Julia Williams,
and to his current counsel who appeared on his behalf on October 23, 2020.

7) [llinois Supreme Court Rule 211 governs this issue. Rule 211 (¢) (2) reads as
follows: “Objections to the form of a question or answer, errors and irregularities occurring at
the oral examination in the manner or taking of the deposition, in the oath or affirmation, or in
the conduct of any person, and errors and irregularities of any kind which might be corrected if
promptly presented, are waived unless seasonable objection thereto is made at the taking of the
deposition.”

8) Rule 211 (D) provides: “Errors and irregularities in the manner in which the
testimony 1is transcribed or the deposition is prepared, signed, certified, sealed, indorsed,
transmitted, filed, or otherwise dealt with by the officer are waived unless a motion to suppress
the deposition or some part thereof is made with reasonable promptness after the defect is, or
with due diligence might have been, ascertained.

9) Dulberg did not object or raise his objections with reasonable promptness, under
any analysis. He was present for Mast’s deposition 2.5 years ago, and his counsel had years to
bring a motion. Instead, he seeks to prejudice defendants by waiting until fact discovery is
closed and he faces summary disposition. Defendant’s submit that even if the court found his
objections to be timely, that the court find that any irregularities (“violations”) were 1) caused
solely by Dulberg or his agents, 2) that any irregularities were harmless, 3) that any alleged

irregularity simply be given its weight by the finder of fact (if as to any fact issue), 4) that no
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remedy be ordered in Dulberg’s favor, and 5) the court weigh any remedy in favor of defendants
it sees fit to order under Rule 201 (¢)(1)(2) and (3).

10)  In response to Dulberg’s argument at paragraph A3.3 of his 2° Amended Motion
to Exclude relating to his exhibit 16 (Email from defendant’s counsel George K. Flynn) Dulberg
takes the position that there was no discussion of any errors or irregularities in the “just
concluded deposition.” That is exactly right. Dulberg’s counsel did not raise any issues or
objections in response to the email. She was apparently satisfied with the outcome, despite some
minor technical difficulties during the deposition. She never voiced any suggestion that an
additional session of Hans Mast’s deposition was necessary or requested. Flynn didn’t make any
mention of it because any technical difficulties seemed inconsequential.

11)  Dulberg’s motion at page 11 begins to purportedly outline violations of the rules,
but again without explicitly identifying who violated any such rule. Nor is there any analysis or
conclusion reached--only a litany of facts, chronology, and innuendos. No basis for any remedy
is discussed or analyzed.

12)  Of concern is a statement on page 19 of Dulberg’s motion in which he argues that
Mast had insisted that the decision in the Tilschner v. Spangler case was the reason Dulberg
would not prevail in the underlying case against the McGuire’s. The statement is inexplicably
made “on information and belief.” This is unacceptable. Dulberg has made no such disclosure
in fact discovery (now closed) about this very specific discussion between Mast and himself
regarding the Tilschner case. If Dulberg believes he has disclosed it, he should be required to
identify where in his answers and amended answers to discovery or his deposition he has
identified such discussion with this amount of specificity. Defendants submit that no such

disclosure exists.
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WHEREFORE Defendants The Law Offices of Thomas J. Popovich, P.C. and Hans
Mast, respectfully request that this Court enter an Order denying Plaintiff’s 2"¢ Amended Motion
to Exclude Mast’s deposition, and for any further relief this court deems fair and proper.

Respectfully submitted,

/s/ George K. Flynn

GEORGE K. FLYNN
KARBAL COHEN ECONOMOU SILK DUNNE, LLC

GEORGE K. FLYNN

KARBAL COHEN ECONOMOU SILK DUNNE, LLC
ARDC No. 6239349

200 So. Wacker Drive, Suite 2550

Chicago, Illinois 60606

(312) 431-3700

Attorneys for Defendants
gflynn@karballaw.com
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1 THE COURT: A11 right. If everybody could
2 identify themselves, starting with plaintiff's
3 counsel, then defendant.
4 MR. TALARICO: Good morning, your Honor. Good
5 morning, Counsel. I am Alphonse Talarico for the
6 plaintiff, Paul Dulberg.
7 THE COURT: Okay. Defense.
8 MR. FLYNN: Good morning, your Honor. George
9 Flynn on behalf of the defendants, the Popovich firm
10 and Hans Mast.
14 THE COURT: Okay. Mr. Clinton.
12 MR. CLINTON: Good morning, your Honor.
13 Ed Clinton, former counsel to Mr. Dulberg.
14 THE COURT: A1l right. And --
15 MS. WILLIAMS: Good morning, your Honor.
16 Julia -- Julia Williams on behalf of -- former
17 counsel to Mr. Dulberg.
18 THE COURT: Okay. And for the record, we have
19 Mr. Dulberg on screen.
20 In any event, plaintiff's counsel, where do
21 you want to start?
22 MR. TALARICO: Judge, I would guess that
23 Mr. Clinton and Ms. Williams' motion to vacate would
24 be the beginning. I filed a rule pursuant to

2
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1 your last -- the transcript -- your last order said
2 if there's something else that comes up.
3 I did file a rule after I read their motion
4 to vacate. Historically, or chronologically, I
5 think maybe that's the starting point.
6 (Indiscernible) you held them in contempt and --
7 THE COURT: I did?
8 MR. TALARICO: -- here we are. You did.
9 THE COURT: When did I hold them in contempt?
10 I'm lTooking at --
11 MR. TALARICO: I think so. The last order.
12 THE COURT: Okay. I'm looking at October 17th.
13 He must appear. Yeah, I don't see an explicit
14 finding of contempt, at least in the October 17th
15 order. Was --
16 MR. TALARICO: I thought -- with all due
17 respect, Judge, if I can find the order, I think the
18 first sentence says you grant my motion.
19 THE COURT: Plaintiff's motion to compel is
20 granted as --
21 MR. TALARICO: Oh, I'm sorry. Compel. Forgive
22 me.
23 THE COURT: Al11 right.
24 MR. TALARICO: My mistake.
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1 THE COURT: In any event, I read the motion to
2 vacate and I -- are you -- and this is directed at
3 Mr. Clinton -- are you concerned about the order to
4 produce, or something else?
5 MS. WILLIAMS: Would you 1ike me to --
6 MR. CLINTON: Yeah, go ahead.
7 MS. WILLIAMS: Your Honor, we're not concerned
8 about producing. We're -- Mr. Dulberg is entitled
9 to these documents, even without a subpoena.
10 THE COURT: Yeah.
"1 MS. WILLIAMS: So the production is not our
12 concern. It's the portion of the order that
13 insinuates that we weren't try -- not complying with
14 the subpoena when we were rightfully doing so.
10 So we are (indiscernible) --
16 THE COURT: Thank you.
17 MS. WILLIAMS: So that's what we're concerned
18 about.
19 THE COURT: Al11 right. I'11 vacate that
20 because -- yeah; I don't see that as critical.
21 So to the extent that you're concerned, any
22 suggestion in the order of October 17th suggesting
23 or implying that you had failed to cooperate, I will
24 vacate. I saw from your motion to vacate you were

4
Received 11-18-2022 11:01 AM/ Circuit Clerk Accepted on 11-18-2022 11:39 AM / Transaction #20352559 / Case #2017LA000377
Page 4 of 32
Received 11-30-2022 03:43 PM / Circuit Clerk Accepted on 11-30-2022 03:46 PM / Transaction #20490429 / Case #2017LA000377
Purchased from re:SearchlL Page 9 of 37 C 1976 V2

EXHIBIT C21
Page 9 of 37





1 contesting that issue, and I'm not going to go down

2 that path to find out who's right, ultimately,
3 because it doesn't make any difference, at least to
4 me.
5 So all I care about is the production of
6 the documents. And am I correct that -- my reading
7 of your response indicated that you've produced the
8 documents. Is that -- was that accurate?
9 MS. WILLIAMS: Yes, your Honor. So we have
10 produced nonconfidential documents to both -- at
11 this point, we've now produced to both counsels of
12 record in this case, plaintiff's counsel and

13 defendant's counsel. The only thing that has not

14 been produced to defendant's counsel is the

15 communication between our firm and Mr. Dulberg,

16 which was produced to plaintiff's counsel. And then
17 there are, I want to say, about 13 pages of e-mails
18 that were internal work product communications

19 within our office that have not been produced to

20 any -- anyone.

21 THE COURT: Um, why would you -- and here's, 1
22 guess, my confusion. Why would you withhold those
23 from Mr. Dulberg? And I --

24 MS. WILLIAMS: The work product -- product
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1 privilege -- I mean, we can --
2 MR. CLINTON: We can give them.
3 MS. WILLIAMS: We can give that.
4 MR. CLINTON: We're not going to give you a hard
5 time about that.
6 MS. WILLIAMS: We'll waive that and give those
7 to Mr. Dulberg.
8 THE COURT: Because I'm --
9 MS. WILLIAMS: (Indiscernible.)
10 THE COURT: -- starting from the premise, at
11 least based on the order, that Mr. Dulberg is,
12 through counsel, waiving any attorney/client
13 privilege. And, yeah, if we get into the issue --
14 my problem is if it's work product, arguably,
15 Mr. Dulberg is entitled to those documents, and if
16 he chooses to disclose them, that's up to him. But
17 I'm not -- unless there's something else I'm
18 missing, if Mr. Clinton or -- is it Ms. Williams?
19 MR. CLINTON: (Indiscernible.)
20 THE COURT: Is it Ms. Williams?
21 MS. WILLIAMS: Yes.
22 MR. CLINTON: And we'll turn them over today.
23 MS. WILLIAMS: We'll turn them over today.
24 THE COURT: Okay. Mr. Talarico.
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1 MR. TALARICO: Judge, your last order included a
2 Timited waiver. It's not waiver for all things.

3 It's waiver -- waiver for the responses to the

4 subpoena.

5 THE COURT: Yeah. Okay. But are you saying

6 that that should or should not include work product?
7 I don't have a problem either way, but, really, it's
8 your call.

9 MR. TALARICO: Judge, I believe work product

10 and -- and attorney/client privilege, yes. He's

11 including all of that --

12 THE COURT: A1l right. So --

13 MR. TALARICO: -- in response to the sﬁbpoena.
14 THE COURT: -- you want -- and I'm not trying to
16 box you in, but I just want to understand.

16 You want them to produce the entire file,
17 including their work product, and you are waiving

18 any claim of privilege related to work -- to

19 attorney/client insofar as those records are
20 concerned. Is that accurate, or did I miss
21 something?
22 MR. TALARICO: Again, your Honor, Mr. Dulberg is
23 specifically waiving the attorney/client -- client
24 privilege for documents that are in response to the
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subpoena served upon Mr. Clinton and Ms. Williams.

THE COURT: Okay. And that includes work
product?

MR. TALARICO: Yes, it does.

THE COURT: Al11 right. Problem -- I think,
problem solved.

Mr. Clinton or Ms. Williams, comment?

MR. CLINTON: We have no problem with that at
all.

MS. WILLIAMS: I think we're (indiscernible).

THE COURT: Okay. So how quickly can you turn
those over?

MS. WILLIAMS: We've already produced them to
your Honor, so we have them. So I will -- I can
e-mail them to both counsel --

THE COURT: Yeah, you did.

MS. WILLIAMS: -- today.

THE COURT: Al11 right. I do have that.

MS. WILLIAMS: (Indiscernible).

THE COURT: But I didn't really make a point of
looking through them too much, so -- because I'm not
ruling on privilege, so it was not necessary for me
to see the internal workings of the file.

That being said, Mr. Talarico, does that

8
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1 satisfy your concerns or interest?

2 MR. TALARICO: It does.

3 THE COURT: Al11 right. And now -- so are you --
o do you have any objection to my vacating any orders
o to compel or orders of compliance against

6 Mr. Clinton and Ms. Williams?

7 MR. TALARICO: No, your Honor. That's the

8 appropriate move.

9 THE COURT: I'm going to ask that Mr. Clinton
10 and Ms. Williams send in the order memorializing

11 the -- that. If you can send it in to this

12 e-mail -- you can take --

13 MS. WILLIAMS: Yes.

14 MR. CLINTON: Thank you. We will do that.

15 MS. WILLIAMS: (Indiscernible.)

16 THE COURT: And be sure to copy Mr. Talarico and
17 Mr. Flynn, if you have both of their e-mail

18 addresses.

19 MR. CLINTON: Of course.

20 THE COURT: Do you have Mr. Flynn's?

21 MR. CLINTON: We do.

22 MS. WILLIAMS: We do.

23 THE COURT: A11 right. I see Mr. Flynn raising

24 his pen. Yes.

9
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1 MR. FLYNN: (Indiscernible) next question,
2 Judge.
3 THE COURT: Yeah. What is your question?
4 MR. FLYNN: Okay. My understanding, then, is
5 that these documents that are being produced that
6 were previously withheld are being produced to all
7 parties in this case.
8 THE COURT: I'm going to shift that to
9 Mr. Talarico. Is that your understanding?
10 MR. TALARICO: That 1is my understanding.
11 THE COURT: Okay. Does that satisfy your
12 concerns, Mr. Clinton and Ms. Williams?
13 MR. CLINTON: Yes, your Honor.
14 MS. WILLIAMS: Yes, your Honor. If the client
16 is waiving --
16 MR. TALARICO: We waived privilege.
17 MS. WILLIAMS: -- (indiscernible) to produce
18 to -- we will produce in compliance with the
19 subpoena, and we will submit those both to
20 Mr. Talarico and Mr. Flynn at the same time.
2] THE COURT: Al11 right. For purposes of clarity,
22 what I am understanding just transpired is that
23 plaintiff's current attorney, Mr. Talarico, has
24 waived the attorney/client privilege and any claim

Received 11-18-2022 11:01 AM / Circuit Clerk Accepted on 11-18-2022 11:39 AM / Transaction #20352559 / Case #2017LA000377
Page 10 of 32
Received 11-30-2022 03:43 PM / Circuit Clerk Accepted on 11-30-2022 03:46 PM / Transaction #20490429 / Case #2017LA000377
Purchased from re:SearchlL Page 15 of 37 C 1982 v2

EXHIBIT C21
Page 15 of 37





1 of work product with respect to your file, and

2 further, granted you permission to issue copies of
3 that subpoena response to defense counsel,
4 Mr. Flynn, at the same time.
5 Any -- if there's anything incorrect with
6 what I said, tell me.
7§ MR. TALARICO: If you're saying that I'm --
8 that Mr. Dulberg is waiving all attorney/client --
9 THE COURT: No.
10 MR. TALARICO: -- privilege -- just -- just in
11 response to the subpoena, that's all.
12 THE COURT: Exactly.
13 MR. TALARICO: Yes.
14 THE COURT: Okay. Does that cover --
15 MR. FLYNN: Thank you, Judge.
16 THE COURT: A1l right. So send in your order
17 and I -- I will vacate any order directed against
18 you, because we're resolved, and as soon as I see it

19 I will sign the order.

20 MS. WILLIAMS: Thank you very much, your Honor.
2] MR. CLINTON: Thank you, Judge.
22 THE COURT: Okay. And you know what? Are you
23 in our e-mail system? Did they have to sign up --
24 MS. WILLIAMS: I believe we are, your Honor,
11
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1 because we were parties to the -- we were counsel in
2 the case, so we should be.
3 THE COURT: Yeah. Forgive me. Okay. Then no
4 problem. I'11 sign it whenever it shows up.
5 MR. CLINTON: Thank you, Judge.
6 MS. WILLIAMS: Thank you very much.
7 (WHEREUPON, Mr. Clinton and
8 Ms. Williams disconnect.)
9 THE COURT: A1l right. Moving on.
10 Mr. Flynn, we have your motion for summary
11 judgment; am I correct?
12 MR. FLYNN: That's already been --
13 THE COURT: Yeah, I do see that.
14 MR. FLYNN: Yeah. The briefing schedules are
18 set on that. There, actually, was another motion
16 that relates to Ms. Williams and this Exhibit 12
17 from the Hans Mast deposition. I was kind of hoping
18 that she might stay on the 1ine there.
19 THE COURT: I apologize.
20 MR. FLYNN: That's okay.
21 THE COURT: I -- you know, Mr. Talarico, can you
22 call them back? If you have their number.
23 MR. TALARICO: I don't.
24 THE COURT: Or, Mr. Flynn, if you've got their

12
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number, one of you. Because, yeah, I screwed up

there.

MR. FLYNN: I'11 see if I can. I think I've got

a number here.
THE COURT: A11 right. Thank you.
MR. FLYNN: Judge, I was able to reach

Mr. Clinton and Ms. Williams. I think they're going

to log back on.

THE COURT: Al11 right. As soon as I see thenm,
I'11 Tet them fin.

MR. FLYNN: Thank you.

(WHEREUPON, Mr. Clinton and
Ms. Williams reconnect.)

THE COURT: There he is. All right. 1
apologize. Mr. Flynn pointed out that I was dumb,
and I let you go before we resolved one other
question.

Mr. Flynn, I'11 let you speak.

MR. FLYNN: And for the record, I did --

THE COURT: And for the record --

MR. FLYNN: -- not say that.

THE COURT: -- he implied.

So, Mr. Clinton -- Mr. Flynn, you had a

question for Mr. Clinton.
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MR. FLYNN: Well, for Ms. Williams. It's not
necessarily a question, but I think that this next
motion -- there's a motion to exclude the Hans Mast
deposition. Ms. Williams was involved 1in that,
noticed the deposition, took the deposition, was
involved in the communications with the court
reporter.

So I thought that if she could and would be

willing to explain what happened. And, you know,

© © 00 N O O Hh W N =

it's my position that there's nothing nefarious

11 about this deposition. It was taken at the

12 beginning of the pandemic when Tawyers were still

13 trying to figure out how to use the Zoom deposition
14 method. Al1 objections to that manner were waived
15 by both parties. The deposition was, again, noticed
16 by the plaintiff, Mr. Dulberg's agents. The court
17 reporter was hired by the plaintiff, his agents.

18 THE COURT: But your question for Ms. Williams
19 is?
20 MR. FLYNN: If she could explain what happened

21 with Exhibit 12. I think I know what -- and, again,
2L there's been a 213(f)(3) opinion that was just

23 disclosed a day or two ago. I think it's improper
24 because --
14
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1 THE COURT: 1In this case?

2 MR. FLYNN: (Indiscernible). In this case.

3 THE COURT: Oh, I don't (indiscernible).

4 MR. FLYNN: It was a document examiner who was

5 identified by the plaintiff.

6 THE COURT: But that's a different issue, so I'm
7 going to cut you off.

8 MR. FLYNN: No, it's not a different issue.

9 THE COURT: I want to cut -- I want to cut to
10 what my one question is.

11 Ms. Williams, what can you tell us about
12 Exhibit 12?
13 MS. WILLIAMS: So -- so my understanding -- as I
14 recall, yes, it was the beginning of the pandemic.

15 We had Mr. Mast's deposition, I believe, scheduled,

16 I want to say, for March, and we canceled it because
17 it was March 2020, right when everything was -- was
18 starting, and it was canceled due to COVID concerns.
19 And -- and so we -- we opted to utilize the -- the
20 court's -- I think it was the I11inois Supreme Court
21 that came out with the rules as to -- and I could be
22 incorrect, it could be each county court, but that
23 said you could do Zoom depositions.
24 So we noticed it up for a remote
15
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deposition, and we utilized a court reporter. 1

can't remember the court reporter's name. There are

several e-mails about this with Mr. -- Mr. Flynn
that -- that have been produced pursuant to the
subpoena that we received. And my recollection is
is that we took that deposition, and there were
several difficulties with Mr. Mast's internet
connection, and so we had come on and off, but we
did get through the deposition.

Mr. Flynn had -- I had produced to
Mr. Flynn, prior to the deposition, all of the
exhibits that I believed we would use. And then I
also, during the deposition, uploaded them into the
court reporting system so that the court reporter
would have them and mark them.

As to Exhibit 12, we had uploaded it into
the system. I don't know that Mr. Mast could
actually see those, so he may have used the paper
copies that Mr. Flynn had.

And then after the deposition, the court
reporter notified me that Exhibit 12, specifically,
was -- they couldn't read it, and we needed to get
them a copy. I believe there's e-mails to that

effect, as well. If I'm recalling correctly, a

16
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number of the pages were blank. It was a larger
exhibit. I want to say it was around 27 pages, I
think, or 25 pages.

So sometime after the deposition, we -- we
did provide the exhibit that was utilized in the
deposition to the court reporter, and at that time
they marked it and sent it back to everyone.

THE COURT: Okay. What was Exhibit 12 again?

MS. WILLIAMS: It was a series of cases. I
don't know that -- I just can't recall what all was
asked about it, but I know there were -- it was --
it was --

THE COURT: Al11 right. These would have --

MS. WILLIAMS: -- copies of case law.

THE COURT: A11 right.

MR. FLYNN: They were photocopies of the old
books, Judge, cases that were contained in Mast's
file.

THE COURT: Okay.

MR. FLYNN: And he was -- you know, they
have -- they're, obviously, not complete because
they -- placed on a printer, appeared 1ike we used
to do in the old days.

THE COURT: Yes.

17
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1 MR. FLYNN: So the issue now, though, is that
4 the plaintiff knew --
3 THE COURT: Hang on. Before -- before we get
4 into argument, Mr. Talarico, is there anything --
5 any questions you have, since we have Ms. Williams
6 here?
7 MR. TALARICO: Yes. Was the Tilsner case
8 included in -- in the blank Exhibit 12 you sent to
9 U.S. Legal, Barbara Schmidt? And was -- when you
10 discussed with Mr. Flynn the failure of his -- or
11 Mr. Mast's internet, didn't he say, I can't see
12 these, I can only see their first one
13 (indiscernible), which was the Lagano (phonetic)
14 case? And wasn't there continued discussion by
15 Mr. Flynn that he didn't -- he didn't produce all of
16 the documents you sent on -- 1in hardcopy because he
17 wanted to save paper?
18 MS. WILLIAMS: So that's -- I guess that's a lot
19 of questions. So what --
20 MR. TALARICO: It is.
21 MS. WILLIAMS: What -- what -- I cannot recall
22 what cases were included and weren't included at
23 this point. There -- there was an e-mail to
24 Mr. Flynn with the exhibit that is attached that I

18
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1 believe was produced in the subpoena.
2 So whatever that exhibit was is -- 1is what
3 I would have used. So I know there was, like, a
4 Laravo case or -- I remember the first case was 1like
5 Laravo or Lavajo, L-A-V-A-J-0, or something Tlike
6 that.
s But right now, off the top of my head, I
8 don't remember what other cases were included.
9 MR. TALARICO: I'm talking about -- Judge, if
10 I might, please? Excuse me. I'm sorry,
11 Ms. Williams.
12 There was -- what the reporter had was
13 blank. What Mr. Flynn's client said was, I see the
14 Lagano (phonetic) one. So the Exhibit 12 that was
15 sent, Tike, a week or two after the deposition had
16 Lagano, Troy, and the same exact Lagano case, and it
17 did not have the Tilsner case involved, and the
18 Tilsner case was very important. So it was an exact
19 duplication of one case and a second case.
20 But this is -- Judge, it's not just the
21 Exhibit 12. The entire deposition --
22 THE COURT: Well, are you asking a question
23 about Exhibit 12?7 Because if we're done asking
24 questions, I'm gonna let her go.

19
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1 MR. TALARICO: Okay. Yep. I'm done.

2 THE COURT: Okay. Mr. Flynn, anything?

3 MR. FLYNN: Yes, Judge. So, again, this -- this
4 213(f) (3) report that was just produced --

5 THE COURT: Well, do we need the Clinton --

6 Mr. Clinton and Ms. Williams for this?

4 MR. FLYNN: Yes. 1I'm getting there.

8 THE COURT: Okay. Sorry.

9 MR. FLYNN: So if you can just indulge me for a
10 moment.
11 So the expert document reviewer is of the
12 opinion that the exhibit sticker on Exhibit 12 did
13 not come from the same batch as the other exhibit
14 stickers.
18 The defense's position is, so what? You
16 know, these kind of things happen, I'm sure, with
17 the court reporter, and if it was marked later

18 because it was not sent in until Tater, that makes
19 perfect sense.
20 But this is -- this is -- the argument
2] that's being made is that -- and there's no other
22 conclusion, it's just that it didn't come from the
23 same batch. So, again, it's the so-what position on
24 our part.

20
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1 But because it's being used to exclude the
2 deposition, it's our position that the deposition
3 was fine -- finally concluded to the satisfaction of
4 plaintiff's counsel, that there was never any
5 indication that they needed a follow-up deposition
6 or a supplemental deposition or a Session 2.
7 So 1in our view, any objection to that
8 deposition has been waived. And, again, there was
9 nothing nefarious. Ms. Williams was nothing but
10 professional and courteous during her tenure in this
11 case.
12 This motion -- this conspiracy that's been
13 presented and caused the defendant to be caught in
14 the crossfire between the plaintiff and his former
15 attorney is through no fault of theirs, and should
16 not continue.
17 THE COURT: Al11 right. Mr. Talarico, you can
18 respond.
19 MR. TALARICO: Two points, Judge. First of all,
20 what's very obvious -- the Tabel on Exhibit 12
21 doesn't even have the deponent's name spelled right.
22 THE COURT: Okay. But what does -- what impact
23 does that have?
24 MR. TALARICO: What impact 1is that it was not
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1 done at the same time by the same people. It was
2 never produced in time.
3 Secondarily, about Mr. Flynn's allegation
4 of some type of conspiracy, if he wants to push
5 that, I think I have evidence that, if necessary,
6 that -- that Mr. Flynn and Ms. Williams have
i consulted at times.
8 THE COURT: I'm sorry? Have what?
9 MR. TALARICO: Consulted.
10 THE COURT: Okay. Frankly, Counsel, if you're
11 suggesting that either one of them has engaged in
12 unethical behavior, I'm sure you're aware of the
13 Himmel decision, and --
14 MR. TALARICO: I am.
15 THE COURT: -- it's not something you can
16 threaten; you have to do.
17 MR. TALARICO: And I will.
18 THE COURT: Don't make that threat and not
19 follow through with it if, in fact, there's anything
20 to it. You don't -- you don't have an option. And
21 you put a burden on me, as well, when you start
22 going down this road.
23 So you've got to make a decision, and --
24 MR. TALARICO: (Indiscernible.)
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1 THE COURT: =-- I'm not going to hear -- I'm not
2 going to hear suggestions of unethical behavior.
3 I mean, you're either going to pursue it or
4 we're not even going to entertain that, so
5 please continue.
6 MR. TALARICO: Well, Judge, I will -- I will not
g pursue it if Mr. Flynn (indiscernible) --
8 THE COURT: It's not an issue. You don't get to
9 choose.
10 MR. TALARICO: I'm aware.
11 THE COURT: I'm not -- I'm not telling you that
12 you have to do one thing or the other. But the
13 Himmel decision removes discretion from the
14 equation. You have to act, if you are aware.
15 So I'm not telling you that -- that you've
16 got to file. You know what you have. But what I'm
17 saying is, if you're going to make an argument
18 suggesting that other attorneys engaged in unethical
19 behavior, I'm not going to listen to it unless
20 you're also making a -- making a complaint with the
21 ARDC.
22 So I'm not interested in attorneys casting
23 aspersions on each other and then not following

24 through, if that makes sense. Following through
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1 with the ARDC.

2 That being said, what -- what 1is your

3 response on the -- do we have to keep Ms. Williams
4 and Mr. Clinton here? Does anybody else need them?
5 MR. TALARICO: I have no need for them.

6 MR. FLYNN: I don't. Just in closing, with

F g respect to Ms. Williams, again, I was just provided
8 these documents by Ms. Williams and/or her court

9 reporter and then passed them along. I had nothing
10 to do with -- with anything other than I did print
11 out certain of the exhibits for ease of use at the
12 deposition when I went to Hans Mast's office. And
13 because I was working from home at the time, I
14 printed a few of them out, not all of them, due to a
15 lTimited amount of printer paper. And that is my

16 total involvement in Exhibit 12.

17 THE COURT: Okay. Ms. Williams and Mr. Clinton,
18 do you want to stay? You can, until we resolve the

19 issue, since we're addressing you guys. What do you
20 want to do?

21 MS. WILLIAMS: Your Honor, if you wish for us to
22 stay, we're happy to stay.

23 MR. CLINTON: I think we can stay.

24 THE COURT: A11 right. I was giving you the
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option to leave, if you wanted.
All right. So, Mr. Talarico, we're moving
on to your motion to -- to bar; am I correct?

MR. TALARICO: Yes, your Honor. Within the
motion, I asked to amend the motion after I get the
responses from Clinton and Williams. They may be
appropriate to put into the motion. I filed a
motion. The motion can be -- actually, Mr. Flynn

just responded to the motion without responding --

© ©W 00 N O OO Hh W N =

without responding.

11 I don't know how you want to look at it.

12 If that was his response, I'11 file a reply to what
13 he said. But I still -- I have asked, from the

14 beginning, to be allowed to amend that motion once I

15 find out what Mr. Clinton and Ms. Flynn have -- I'm

16 sorry, Ms. Williams. Forgive me.
17 THE COURT: A11 right. Can you -- are you
18 asking me for leave to supplement your motion?
19 MR. TALARICO: Not -- Judge -- yes. If you want
20 me to make a determination now, yes.
21 THE COURT: A1l right. And we haven't proceeded
22 to hearing.
23 Mr. Flynn, have you filed a response to the
24 motion? I'm not seeing it.
25
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1 MR. FLYNN: Judge, I have not. And my -- my

2 point is that there hasn't even been a prima facie

3 showing of any prejudice to the plaintiff with

4 respect to his deposition. For my client to again

5 have to file a written response to a brief of this

6 nature --

7 THE COURT: You don't really have -- I don't

8 know that -- I mean, it's up to you as to whether or
9 not you want to file a written response. 1I've heard
10 your argument. Plaintiff -- more importantly,
i plaintiff's counsel has heard your argument, so

12 there's -- there's not going to be any prejudice if
13 he simply files his reply or if I allow amendment

14 and then we proceed to hearing. I don't think it's
15 that complicated an issue.

16 MR. FLYNN: I don't either.

17 THE COURT: So I don't know that we need further
18 briefing.

19 What do you want to do, Mr. Flynn, because
20 the ball will be in your court once he files his
21 amendment.
22 MR. FLYNN: I'd 1like to examine whatever the
23 amendment is and then, if necessary, request, I

24 guess, what will be called a surreply. However, I'm
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1 doubtful that I would need to file it.
THE COURT: Mr. Talarico, when can you file
your -- your brief?

MR. TALARICO: Well, after I get and review the

2
3
4
5 response from Ms. Williams and Mr. Clinton, two
6 weeks.

7 THE COURT: Mr. Clinton, how quickly can you get
8 him the documents? I know you said it earlier.

9 You're on mute.

10 MR. CLINTON: My apology, again. We can get

11 them to him today.

12 THE COURT: Okay. So I think two weeks from

13 today, ultimately, is plenty of time. That would

14 give plaintiff until --

15 MR. TALARICO: (Indiscernible.)

16 THE COURT: -- November 18th to file his amended
17 response -- or amended motion. And then why don't
18 we -- and then I'm out.

19 So I'11 give plaintiff until the 21st and
20 then we'll come back on November 28th, and then,

21 Mr. Flynn, at that point, you can tell me what you
22 want to do.

23 MR. FLYNN: Thank you, your Honor. And, again,
24 I know -- I understand this is not on the table but

ol
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11
12
13
14
15
16
17
18
19
20
21
22
23
24

it's a housekeeping issue with respect to this f(3)
opinion. This (f)3 opinion, the document examiner
was disclosed as a trial witness relative to this
Exhibit 12. I don't think that's proper --

THE COURT: Yeah, I -- you know --

MR. FLYNN: And then he called it a mini trial
but not trial.

THE COURT: The -- I -- I haven't seen the
report, but if the expert is going to render
opinions on case law, copies of case law that were
allegedly tendered by former counsel to Mr. Dulberg,
I don't see how that comes up in the trial of the
matter.

MR. FLYNN: He's really only opining on the
authenticity of the exhibit sticker and whether it
came from the same batch as the other stickers in
that deposition.

So it has nothing to do with the standard

of care in this case or any --

THE COURT: I don't know. I'11l Tlet Mr. Talarico

tell me otherwise. Not now, but I -- there's a
couple of thresholds. I don't know. I haven't seen
exactly what he says, and I -- I suspect we could

even stipulate that the sticker is different without

28
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1 a whole 1ot of -- a whole 1ot of effort or prejudice
2 to anybody. Because based on what you've told me,
3 it Tikely is a different sticker because of the way
o the documents were transferred back and forth and
5 the problem at the deposition.
6 That all being said, I'm -- I'm going to
7 be -- frankly, Mr. Talarico, I'm going to be
8 hard-pressed, but I need to see the report before I
9 can say anything further, so I'11 quit speculating.
10 Anything else that we've got to deal with
14 today? No?
12 MR. TALARICO: No.
13 THE COURT: A1l right. Mr. Talarico or
14 Mr. Flynn, can you send in the order memorializing
15 what we're doing on your case? And then, of course,
16 Mr. Clinton and Ms. Williams will send in the order
17 that is vacating any -- any order compelling them to
18 do anything.
19 MR. FLYNN: Judge, I actually have a meeting
20 with a client in about ten minutes. If Mr. Talarico
21 wouldn't mind preparing the order this time, I'd
22 appreciate it.
23 MR. TALARICO: I will.
24 THE COURT: Okay. Al1 right. Then we'll see

29
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1 you on the 28th.
2 THE CLERK: What time?
3 MR. FLYNN: Thank you Mr. Clinton and
4 Ms. Williams for your time.
5 MR. TALARICO: Thank you, your Honor.
6 THE CLERK: What time on the --
7 THE COURT: You know what? Hang on. Hang on.
8 Make it 9:15, not 8:45. At 9:15.
9 MR. FLYNN: I'm sorry. On what date again?
10 THE COURT: On November 28th at 9:15.
11 MR. TALARICO: Thank you, Judge.
12 MR. FLYNN: You know, Judge, we talked Tast time
13 about my knee replacement. Is there any way we
14 could bump that back one more week?
15 THE COURT: Wait. Yeah, I can do it the --
16 MR. FLYNN: Although, I hope for a speedy
17 recovery. The surgery is on the 17th and --
18 THE COURT: Sure. Sure. If you want to come --
19 what's the next week? December 5th?
20 MR. FLYNN: I'm very hopeful that that will
21 work.
22 THE COURT: A11 right. Good Tuck.
23 MR. FLYNN: Thank you.
24 THE COURT: Al1 right. December 5th at 9:15.
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1 MR. TALARICO: Your Honor, what --
2 THE COURT: Yes?

3 MR. TALARICO: December 5th?

4 THE COURT: Yeah.

o MR. TALARICO: Thank you, your Honor.
6 THE COURT: A11 right. Thank you.

7 Disconnecting.

8 (Which were all the proceedings
9 had in the above-entitled cause

10 this date.)

31
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1 STATE OF ILLINOIS )
2 ) SS:
3 COUNTY OF McHENRY )
4
5 I, KATHLEEN STROMBACH, an official
6 Court Reporter for the Circuit Court of McHenry
7 County, Twenty-Second Judicial Circuit of I1linois,
8 transcribed the electronic recording of the
9 proceeding in the above-entitled cause to the best
10 of my ability and based on the quality of the
11 recording, and I hereby certify the foregoing to be
12 a true and accurate transcript of said electronic
13 recording.
14
15 Rathleen Stiomback
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- License No. 084-003755
18
19
20
21
22
23
24

32
Received 11-18-2022 11:01 AM/ Circuit Clerk Accepted on 11-18-2022 11:39 AM / Transaction #20352559 / Case #2017LA000377
Page 32 of 32
Received 11-30-2022 03:43 PM / Circuit Clerk Accepted on 11-30-2022 03:46 PM / Transaction #20490429 / Case #2017LA000377
Page 37 of 37 C 2004 V2

Purchased from re:SearchlL
EXHIBIT C21
Page 37 of 37





		Table of Contents

		RESPONSE






ATTORNEY REGISTRATION AND DISCIPLINARY COMMISSION
of the
SUPREME COURT OF ILLINOIS

One Prudential Plaza 3161 West White Oaks Drive, Suite 301
130 East Randolph Drive, Suite 1500 Springfield, IL 62704
Chicago, Illinois 60601-6219 (217) 546-3523 (800) 252-8048
(312) 565-2600 (800) 826-8625 Fax (217) 546-3785

Fax (312) 565-2320

Paul Dulberg
Via Email: paul_dulberg@comecast.net

Chicago
June 17, 2024

Re:  William Randal Baudin, 11
in relation to
Paul Dulberg
No. 2023IN03897

Dear Mr. Dulberg:

Attached is a copy of William Baudin, II’s response to your complaint, submitted by the
attorney’s counsel, Allison Wood.

If you believe the response is inaccurate or if you wish to comment or provide additional
information, please write to me within fourteen days. You may submit comments or additional
information to me by email through ARDC paralegal Theresa Bulatovic at tbulatovic@iardc.org.
If you send more information by regular mail, please do not staple or bind your correspondence
and do not use exhibit tabs.

We will evaluate the matter and advise you of our decision. Again, thank you for your

cooperation.
Very truly yours,
Myrrha B. Guzman
Senior Counsel
ARDC Intake Division
MBG:kof
Attachment
MAINLIB_#1756632 vl
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June 7, 2024

VIA EMAIL

Myrrha B. Guzman

Senior Counsel

ARDC Intake Division

Illinois Attorney Registration and
Disciplinary Commission

One Prudential Plaza

130 East Randolph Drive, Suite 1500
Chicago, Illinois 60601-6219

Re: In Re William Randal Baudin, 11 in relation to Paul Dulberg
Commission No. 2023IN03897

Dear Ms. Guzman,

First, let me thank you for the professional courtesy of additional time to provide you with
the information you requested in relation to the above-referenced matter.

The purpose of this letter is to provide a response to your letter wherein you seek
information that relates to the matters raised in the complaint that was submitted to your office by
Paul Dulberg. Please note that Mr. Dulberg is a former client of Mr. Baudin.

This letter will provide you with background information about Mr. Baudin; a brief
description of the nature of the matters that involve Mr. Dulberg; and a discussion about the claims
raised by Mr. Dulberg and Mr. Baudin’s responses to his claims. This letter will conclude with a
discussion as to why we believe this investigation should be closed.

I.
Brief Background on Mr. Baudin

Mr. Baudin obtained his law degree from The John Marshall Law School (now the
University of Illinois Chicago School of Law) in 1997 and received his Illinois license to practice
law that same year. After obtaining his law license, Mr. Baudin joined the Law Offices of Baudin
& Baudin and he is still currently working at what is now known as the Baudin Law Group, Ltd.,

Keeping good lawyes out of trouble and Allison L. Wood, Principal
providing ARDC defense when they need it (212) 396-4060
awgnlegalethicsconsulting.com

www . legalethicsconsulting.com

EXHIBIT CB
Page 2 of 61





@ Legal Ethics

Consulting

currently located at 820 E Terra Cotta Ave #138, Crystal Lake, Illinois 60014. The firm handles
accidents and personal injury matters. Mr. Baudin was a former police officer with the Crystal
Lake Park District Police Department. Since 2019, he has served as a police sergeant at the
Oakwood Hills Police Department. Mr. Baudin is on the Board of Directors of Elite Veteran
Outfitters, NFP., which serves the needs of disabled veterans.

11.
A Discussion About Mr. Dulberg’s Matters

Paul Dulberg was a neighbor of Caroline McGuire and William McGuire (the
“McGuires”), and David Gagnon (“David”). David is Caroline McGuire’s son and William
McGuire’s stepson. On June 28, 2011, Mr. Dulberg visited the McGuire’s property when David
was cutting down a tree. Mr. Dulberg offered to assist him and in return, he was offered wood to
be used as firewood. While David was operating the chainsaw, it came in contact with Mr.
Dulberg’s right arm causing him to sustain serious life threatening injuries.

On December 1, 2011, Mr. Dulberg retained attorneys Hans Mast and Thomas J. Popovich
to represent him in bringing a lawsuit against David and the McGuires, in a matter that was styled
as, Paul Dulberg v. David Gagnon, Individually, and as agent of Caroline McGuire and Bill
McGuire, and Caroline McGuire and Bill McGuire, individually, Case No. 12LA 178 (22™
Judicial Circuit, McHenry County) (herein “the lawsuit”). It is our understanding that Mr.
Popovich later determined that the claims against the McGuires would not succeed, particularly
since David was not a minor. Mr. Popovich obtained a settlement with the McGuires for $5,000,
which Mr. Dulberg agreed to and accepted. David would remain in the lawsuit. It is also our
understanding that Mr. Popovich found Mr. Dulberg to be a difficult client and withdrew from
the representation shortly thereafter.

As a result of his inability to work and his mounting medical bills, Mr. Dulberg filed for
Chapter 7 bankruptcy on November 26, 2014, in a matter styled as, In re Paul Dulberg, Case No.
14 835 78 (herein “the bankruptcy case”). The Trustee handling the bankruptcy case was Joseph
D. Olsen (herein “the Trustee).

On March 19, 2015, Mr. Dulberg retained attorney Brad Balke, who initially indicated that
he would be willing to take the case to trial against David. It is our understanding that after
reviewing the file and engaging in discussions with opposing counsel, Mr. Balke concluded that

Keeping good lawyes out of trouble and Allison L. Wood, Principal
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an offered settlement of $50,000 would be the best option for resolving the lawsuit. Mr. Dulberg
declined the settlement offer and Mr. Balke withdrew from the case.

I11.
A Discussion About Mr. Baudin’s Representation of Mr. Dulberg

On September 22, 2015, Mr. Dulberg hired Mr. Baudin’s firm.! Pursuant to the attorney
agreement, Mr. Dulberg paid a non-refundable fee of $3,331.33. The Baudin firm would receive
one-third of any recovery as a result of a settlement. If the matter went to trial, the Baudin firm
would receive 40% of any amount recovered.?

The parties agreed that the best way to bring the personal injury case to resolution was for
the case to go to binding mediation. Mr. Baudin advised the Trustee that the parties had agreed to
binding mediation and the Trustee agreed with this approach as well. On October 4, 2016, the
Trustee filed a Motion to Employ the Baudin firm as Special Counsel to prosecute the lawsuit; and
a Motion for Authority to Enter into a Binding Mediation Agreement. > Both motions were granted
by the court.

On December 8, 2016, the case was presented to a mediator. On December 18, 2016, the
mediator awarded Mr. Dulberg a gross award of $660,000. The mediator found Mr. Dulberg to be
15% at fault and reduced the award to $561,000. * Because the Binding Agreement set forth the
parties agreement that Mr. Dulberg would not receive less than $50,000 and no more than
$300,000, the $561,000 award was reduced to $300,000. The funds went into Mr. Dulberg’s
bankruptcy estate. The Baudin firm received $117,084.63 from the bankruptcy estate for their
attorney’s fees. The remaining funds, except for a statutory exemption of $15,000, were applied
to the debts owed by Mr. Dulberg as set forth in his bankruptcy case. °

I Mr. Baudin and Kelly Baudin worked on Mr. Dulberg’s case but since the instant complaint is against Mr. Baudin
only, he will be referred to throughout even if certain services may have been provided by Kelly Baudin or any other firm members.

2 A copy of the Fee Agreement is attached.

3 Both Motions, the Binding Agreement, and the Court Order are attached.

4 A copy of the mediator’s findings is attached.

5735 ILCS 5/12-1001(h)(4) provides that the debtor’s right to receive funds on account of a personal injury is limited
to $15,000.
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Iv.

Mr. Dulberg’s Claims Against Mr. Baudin and Mr. Baudin’s Response

On October 21, 2023, Mr. Dulberg filed a complaint against Mr. Baudin with your office,
advancing multiple complaints about the representation he received from Mr. Baudin. From what
we can discern from his 50 page complaint with reference to various documents that were not
attached, his claims can be categorized as: (a) his objections to Mr. Baudin’s engagement with
the Trustee of his bankruptcy case; and (b) his dissatisfaction with the outcome of his personal
injury case. We will address these claims below.

(a) Mr. Dulberg’s Bankruptcy Filing Put the Trustee In Charge of
His Personal Injury Case.

Mr. Dulberg filed for bankruptcy relief on October 4, 2016. Under the United States
Bankruptcy Code, when a debtor files for bankruptcy an estate comprised of “all legal or equitable
interests of the debtor,” with few exceptions, is created. 11 U.S. Code § 541(a). A trustee may be
appointed to oversee the estate in the bankruptcy case any time after it has commenced, either for
cause, like incompetence, or “ if such appointment is in the interests of creditors.” 11 U.S. Code
§ 1104. The bankruptcy filing also triggers the placement of an automatic stay of certain collection
actions against the individual. 11 U.S. Code § 362. This automatic stay prevents most creditors
from collecting from the filer’s bankruptcy estate during proceedings. Contrary to assertions made
by Mr. Dulberg in his complaint, the automatic stay did not prevent his personal injury lawsuit
from going forward.

Under 11 U.S.C. 541(a) (1), Mr. Dulberg’s property, including his legal claims and causes
of action, became part of the bankruptcy estate. The bankruptcy code is explicit that the trustee in
a bankruptcy case “is the representative of the estate” and has the “capacity to sue and be sued.”
11 U.S.C. 323(a) & (b). A bankruptcy trustee is required to “collect and reduce to money the
property of the estate for which such trustee serves” and “examine proofs of claims and object to
the allowance of any claim that is improper.” 11 U.S.C. 704(a)(1) & (5). The claim by Mr. Dulberg
that the Baudin firm inappropriately represented him knowing that he didn’t have standing
demonstrates a misunderstanding of the bankruptcy process. It is the Trustee who had standing to
pursue the personal injury case. Mr. Baudin recognized that the Trustee became the person making
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decisions about what would be in the best interest of the estate. Mr. Baudin discussed the lawsuit
with the Trustee and the Trustee decided to make Mr. Baudin Special Counsel so that Mr. Baudin
could move forward with the personal injury case. The Trustee filed a Motion to Employ Mr.
Baudin for this reason and this Motion was granted by the Court. Certainly, if the Bankruptcy
Court thought the employment of Mr. Baudin was improper, it would not have granted the motion.
Further, the Trustee has the discretion to enter into agreements or settlements to resolve the case
and to use the proceeds to settle Mr. Dulberg’s debts. See 11 U.S.C. 323. In sum, there was nothing
improper about the Trustee employing Mr. Baudin to pursue Mr. Dulberg’s personal injury case.

(b) Mr. Dulberg’s Dissatisfaction with the Outcome of the Personal Injury Case
Does Not Mean that Mr. Baudin Did Anything Wrong.

Mr. Dulberg claims that he didn’t agree to binding mediation, that he didn’t understand
the high/low provisions that would reduce his award to $300,000, and that it is Mr. Baudin’s fault
that he did not recover a greater award from the mediator. None of these claims have merit.

Mr. Dulberg agreed to the binding mediation and the high/low provisions were explained
to him. Mr. Baudin encouraged Mr. Dulberg and his mother to enter into a binding mediation. He
explained the benefits this approach had to his case and the nature of the proposed agreement.
The parties would agree to place a $50,000 floor and a $300,000 ceiling on Mr. Dulberg’s
potential award. Notably, Mr. Dulberg had been offered $50,000 so making this figure the floor
ensured that he would receive at least that much if the case went to mediation, even if the mediator
awarded a sum less than $50,000. The ceiling of $300,000 represented the maximum amount the
defendants would have to pay, even if the mediator awarded a larger sum. This is a compromise
where each side knows the stakes beforehand. On July 20, 2016, Mr. Dulberg advised Mr. Baudin
that he wanted to proceed with the mediation.

As discussed herein, it was the Trustee who had standing to pursue the personal injury
case and it was the Trustee who agreed to seek the court’s authority for the parties to enter into a
Binding Mediation Agreement. Mr. Dulberg’s agreement or consent for this approach was not
required. While Mr. Dulberg argues that he could have received more without the cap, the inverse
is also true, he could have received less without the floor of $50,000. Submitting the case to a
mediator was a risk for both parties. It was the zealous advocacy and hard work of Mr. Baudin
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that ultimately resulted in an award of $300,000. Mr. Dulberg’s dissatisfaction with the outcome
has no bearing on the quality of the representation he received.

V.
Mr. Baudin Fulfilled His Ethical Obligations

What happened to Mr. Dulberg was a tragedy. He suffered serious injuries such that he
was no longer able to work. He incurred a mountain of medical bills. He wanted to go to trial to
hold the McGuires and David accountable for his injuries, and he likely expected a substantial
recovery. However, because he filed for bankruptcy, he no longer had control over his case. The
Trustee took over the case and made decisions that did not require Mr. Dulberg’s consent or
agreement. The Trustee decided to employ the Baudin firm to pursue the case. The Trustee agreed
that Binding Mediation was the most efficient way to bring a resolution to the case. The Court
approved the Trustee’s decisions. As a result of Mr. Baudin’s zealous advocacy, he recovered an
award of $300,000 for Mr. Dulberg’s personal injury claim, six times more than the offer of
settlement that was obtained by his previous lawyer. As we have demonstrated, Mr. Baudin has
done nothing wrong. He fulfilled his ethical obligations to Mr. Dulberg; and he worked with the
Trustee to bring the personal injury case to a resolution.

Dissatisfied with the resolution of his case, Mr. Dulberg has filed disciplinary complaints
and/or legal malpractice lawsuits against every attorney who handled his personal injury case,
including Mr. Baudin. ¢ In addition, he sued the Trustee of his bankruptcy matter as well as his
law firm; the ADR Systems of America in relation to the mediation of his personal injury case;
and Allstate Property and Casualty Insurance, the insurer for one of the defendants in his personal
injury case. None of these actions will change the outcome of his personal injury case or his
bankruptcy case.

Mr. Dulberg’s repeated and baseless attacks against Mr. Baudin are unjust. He provided
Mr. Dulberg with quality representation and achieved for him a favorable resolution of his
personal injury case. This matter should be closed.

6 M, Dulberg filed a legal malpractice case against Mr. Baudin on December 8, 2022 in a matter styled as Paul Dulberg
and The Paul Dulberg Revocable Trust v. Baudin a/k/a Baudin & Baudin et.al. Case No. 2022L 010905. Counsel for Mr. Baudin
filed a Motion to Dismiss which was granted on August 29, 2023. A copy of the Motion and the dismissal order are attached.
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Conclusion

We appreciate the opportunity to provide this submission to you and we hope that we have
addressed your concerns such that this investigation of Mr. Baudin can now be closed.

Warm Regards.

Allison L. Wood

Enc:
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I, Paul Dulberg, hereby agree to retain and employ BAUDIN & BAUDIN, an
association of attomeys, to prosecute and/or settle all suits and claims for damages, which may
include personal injurics and property damage, against responsible parties, including their
insurance companies and my insurance companies, or any other responsible insurance
companies, arising out of events which occurred on or about the 28 day of June, 2011, at or
near 1016 W. Elder Avenue, McHenry, llinois.

I agree to pay BAUDIN & BAUDIN as compensation for services (1) a non-refundable
retainer fee of $3,333.33; AND (2) a sum of money equal to one-third (1/3) of the gross amount
realized from this claim by settlement prior to trial of this matter, OR, if this matter proceeds to
trial, which is defined as any time after the final pre-trial conference with the Court has
concluded, 1 agree to pay BAUDIN & BAUDIN as compensation for its services a sum of
money equal to forty percent (40%) of the gross amount realized from such a¢tion. Should this
matier conclude by way of settlement, negotiations, trial, arbitration or judgment in my favor,
BAUDIN & BAUDIN agrees to reduce its percentage fee by an amount of $3,333.33 as an
offset for the non-refundable retainer foe; however, in no event will the $3,333.33 be refunded to
me once this agreement has been executed.

I realize, understand and agree that all expenses and costs related o my claim, such as
medical expenses for my/our care and treatment and related costs such as cbsts for obtaining
medical records and bills, as well as court costs, including filing fees, costs of dopositions, costs
dmmmoﬂﬂﬁmﬁbdﬁlkﬂn”bﬁ“h
from to

It is further agreed and understood that there will be no further charges for legal services
over and above the $3,333.33 non-refundable retainer foe by BAUDIN & BAUDIN (with the
exception of the aforesaid expenses and costs referred to in paragraph 3) unless recovery is made
in this claim, and that no settiement will be made without the consent of the claimant(s).

1 hereby authorize and direct that BAUDIN & BAUDIN is authorized 10 endorse and
deposit any proceeds received in regard to the aforesaid claim herein, and to disburse those
funds for purposes of client payments, resolution of licas, reimbursement of costs advanced, and
attomey's foes.

This cause was not solicited either directly or indirectly from me/us by anyone. This
agreement is being executed with duplicate originals.

Signed this_Z2-Jay of 5”%"/‘* , 20/, and copy received by

claimant(s) or claimant(s)'s representatfve.
Clahnant Claimant

Revised 92015 847.658.5295 FAX: 847.658.5015
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UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

WESTERN DIVISION
IN RE: ) CHAPTER7
DULBERG, PAUL g CASE NO. 14-83578
Debtors. g JUDGE: THOMAS M. LYNCH

AFFIDAVIT OF W, RANDAL BAUDIN, IT PURSUANT TO RULES 2014(a),
2016(b) AND 5002 TO EMPLOY BAUDIN LAW GROUP, LTD.
AS SPECIAL COUNSEL FOR THE TRUSTEE

STATE OF ILLINOIS )
) ss
COUNTY OF McHENRY )

Personally appeared before the undersigned officer, duly authorized to administer oaths, W.
Randal Baudin, 1I, and after being duly sworn, states as follows:

1. I am a member of the law firm of Baudin Law Group, Ltd. located at 304 South
McHenry Avenue, Crystal Lake, IL 60014 and in that capacity I have personal knowledge of, and
authority to speak on behalf of the firm of Baudin Law Group, Ltd., with respect to the matters set
forth herein. This Affidavit is offered in support of the Application of the Trustee for Authorization
to Employ Baudin Law Group, Ltd. as special counsel for the Trustee. The matters set forth herein
are true and correct to the best of my knowledge, information and belief.

2. Baudin Law Group, Ltd. has no partners, associates or other professional employees who
are related to any judge of the United States Bankruptcy Court for the Northern District of Illinois.

3. Neither the firm of Baudin Law Group, Ltd. nor I have agreed to share any compensation
or reimbursement awarded in this case with any persons other than partners and associates of the
firm of Baudin Law Group, Ltd..

4. Baudin Law Group, Ltd. shall be compensated for their services on a contingent fee basis
pursuant to terms of the attached agreement.

5. To the best of my knowledge, information and belief, Baudin Law Group, Ltd. does not
hold or represent a party that holds an interest adverse to the Trustee nor does it have any connection
with the Debtor’s creditors, or any party in interest or their respective attorneys and accountants with
respect to the matters for which Baudin Law Group, Ltd. is to be employed, is disinterested as that
term is used in 11 U.S.C. § 101(14), and has no connections with the United States Trustee or any
person employed in the Trustee’s office, except that said firm has represented the Debtors pre-
petition with respect to the subject personal injury claim.

EXHIBIT
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6.

I understand and agree that:

A.

My Firm and I are obligated to keep the Trustee fully informed as 1o all
aspects of this matter, as the Bankruptcy Estate is my client until such time
as the claim in question is abandoned by the Trustee, as shown by a written
notice of such abandonment.

All proceeds of any settlement or recovery must be paid to the Trustee in the
first instance, and none may be disbursed without approval in writing of the
Trustee or an Order of the Bankruptcy Court.

If this application for appointment is approved, any fees or reimbursement of
costs from the proceeds of any recoveries will be paid by the Trustee only
after approval of the Bankruptcy Court.

No settlements may be entered into or become binding without the approval
of the Bankruptcy Court and the Trustee, after notice to the Trustee, creditors
and parties in interest.

All issues as to attomneys fees, Debtor’s exemptions, the distribution of any
recovery between the Debtor and the Trustee or creditors, or any other issue
which may come to be in dispute between the Debtor and the Trustee or
creditors are subject to the jurisdiction of the Bankruptcy Court. Neither I nor
any other attorney or associate of the Firm will undertake to advise or
represent the Debtor as to any such matters or issues. Instead, the Firm will
undertake to obtain the best possible result on the claim, and will leave to
others any advice or representation as to such issues.

The Firm is not authorized to grant any “physician’s lien” upon, offer 1o
protect payment of any claim for medical or other services out of, or
otherwise pledge or encumber in any way any part of any recovery without
separate Order of this Court, which may or may not be granted.

Authorization to hire experts. As part of this representation, | will need to
hire experts to advise and assist in the conduct of this litigation, specifically
medical experts, liability or forensic experts, vocational or economic experts,
or other experts on issues of liability or damages. In this regard, I agree that:

1. My Firm or I will pay or advance any fees or cost retainers required
by such experts with the understanding that such payment or advance
will be included as a cost in any subsequent fee application my Firm
or I make to this Court; and

ii. Before entering into any such retention or paying any initial fees or
costs, I will consult with the Trustee, provide the Trustee any

Baudin 0003
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iii.

information requested including estimates of total costs and fees,
provide a copy of any fee agreements, and obtain the Trusiee's
advance written approval to the proposed terms of retention.

I will see that copies of any bills submitted by such experts are
submitted to the Trustee when I receive them and a reasonable time
before I or my Firm pays them, and are approved in advance, by the
Trustee, in writing,.

Such fees or expenses of such experts are subject to reimbursement
only by the Bankruptcy Estate, upon approval of this Court, to be paid
as an administrative expense in this Bankruptcy case pursuant to 11
U.S.C. § 726, out of proceeds of any settlement or recovery in the
litigation my Firm and [ will be handling.

===
W. Randal Baudin, 11, Affiant \/

OFFICIAL SEAL

. MYRNA E BOYCE s
Y PUBLIC - STATE OF ILLINOIS

MY COMMISSION EXPIRES:03/17/15
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Case 14-83578 Doc 35-3 Filed 10/04/16 Entered 10/04/16 14:32:58 Desc
Affidavit Page 1of3

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

WESTERN DIVISION
INRE: ) CHAPTER?
DULBERG, PAUL g CASENO. 14-83578
Debtors. ; JUDGE: THOMAS M. LYNCH

AFFIDAVIT OF W. RANDAL BAUDIN, Il PURSUANT TO RULES 2014(a),
2016(b) AND 5002 TO EMPLOY BAUDIN LAW GROUP, LTD.
AS SPECIAL COUNSEL FOR THE TRUSTEE

STATE OF ILLINOIS )
)ss
COUNTY OF McHENRY )

Personally appeared before the undersigned officer, duly authorized to edminister oaths, W,
Randal Baudin, II, and after being duly swomn, states as follows:

1. I am a member of the law firm of Baudin Law Group, Ltd. located at 304 South
McHenry Avenue, Crystal Lake, IL 60014 and in that capacity [ have personal knowledge of, and
authority to speak on behslf of the firm of Baudin Law Group, Lid,, with respect to the.matters set
forth herein. This Affidavit is offered in support of the Application of the Trustee for Authorization
to Employ Baudin Law Group, Lid. as special counsel for the Trustee. The matters set forth herein
are true and correct to the best of my knowledge, information and belief.

2. Baudin Law Group, Ltd. has no partners, associates or other professional employees who
are related to any-judge of the United States Bankruptcy Court for the Northemn District of Ilinois.

3. Neither the firm of Baudin Law Group, Ltd. nor ] have agreed to share any compensation
or reimbursement awarded in this cese with any persons other than partners and associates of the
firm of Baudin Law Group, Ltd..

4. Baudin Law Group, Ltd. shall be compensated for their services on a contingent fee basis
pursuant to terms of the attached agreement.

5. To the best of my knowledge, information and belief, Baudin Law Group, Ltd. does not
hold or represent a party that holds an interest adverse to the Trustee nor does it have any connection
with the Debtor's creditors, or any party in interest or their respective attomeys and aceountants with

to the matters for which Baudin Law Group, Ltd. is to be employed, is disinterested as that
term is used in 11 U.S.C. § 101(14), and has no connections with the United States Trustee or any
person employed in the Trustee's office, except that said firm has represented the Debtors pre-
petition with respect to the subject personal injury claim.
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Case 14-83578 Doc 35-3 Filed 10/04/16 Entered 10/04/16 14:32:58 Desc -

6.

Affidavit Page 2 of 3

I understand and agree that:

A

My Firm and [ are obligated to keep the Trustee fully informed as 1o all
aspects of this matter, as the Bankruptoy Estate is my client until such lime
as the claim in question is abandoned by the Trustee, as shown by a written
notice of such abandonment.

All proceeds of any settlement or recovery must be paid to the Trustee in the
first instance, and none may be disbursed without approval in writing of the
Trustee or an Order of the Bankruptcy Court.

If this application for appointment is approved, any fees or reimbursement of
costs from the proceeds of any recoveries will be paid by the Trustee only
afler approval of the Bankrupicy Court.

No settiements may be entered into or become binding without the approval
of the Bankruptcy Court and the Trustee, aRer notice to the Trustee, creditors
and partics in interest.

All issugs as to attorneys fees, Debtor's exemptions, the distribution of any
recovery between the Debtor and the Trustee or creditors, or any other issue
which may come to be in dispute between the Debtor and the Trustee or
creditors are subject to the jurisdiction of the Bankruptey Court. Neither I nor
any other attomney or associate of the Firm will undertake 1o advise or
represent the Debtor as to any such matiers or issues. Instead, the Firm will
undertake to obtain the best possible result on the claim, and will leave to
others any advice or representation as to such issues.

The Firm is not authorized to grant any “physician’s lien" upon, offer 1o
protect payment of any claim for medical or other services out of, or
otherwise pledge or encumber in any way any part of any recovery without
separate Order of this Court, which may or may not be granted.

Authorization to hire experts. As part of this representation, | will need to
hire experts to advise and assist inthe conduct of this litigation, specifically
medical experts, liability or forensic experts, vocational or economic experts,
or other experts on issues of liability or damages. In this regard, | agree that:

i My Firm or I will pay or.advance any fees or cost retainers required
by such experts with the understanding that such payment oradvance
will be included as a cost in any subsequent fee application my Firm
or | make to this Court; and

ii. Before entering into any such retention or paying any initial fees or
costs, | will consult with the Trustee, provide the Trusiee any
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Case 14-83578 Doc 35-3 Filed 10/04/16 Entered 10/04/16 14:32:58 Desc

iii.

.

Affidavit Page 3 of 3

information requested including estimates of total costs and fees,
provide a copy of any fee agreements, and obtain the Trustee's
advance written approval to the proposed terms of retention.

1 will see that copies of any bills submitted by such experts are
submitied to the Trustee when | receive them and a reasonable time
before | or my Firm pays them, and are approved in advance, by the
Trustee, in wriling.

Such fees or expenses of such experts are subject to reimbursement
only by the Bankruptcy Estate, upon approval of this Court, 1o be paid
as an administrative expense in this Bankruptcy case pursuant 10 11
U.S.C. § 726, out of proceeds of any scttiement or recovery in the
litigation my Firm and ] will be handling.

OFFICIAL SEAL
MYRNA E BOYCE
Nmmm ARy PUBLI. STATE 0P STATE OF wos

EXPRERNIY
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Case 14-83578 Doc 34 Filed 10/04/16 Entered 10/04/16 14:29:52 Desc Main
Document Pagelof4

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

WESTERN DIVISION
IN RE: ) CHAPTER 7
PAUL DULBERG ) Case Number: 14-83578
)
Debtor. ) JUDGE THOMAS M. LYNCH

NOTICE TO CREDITORS AND OTHER PARTIES IN INTEREST

Notified via Electronic filing:  Attorney David Streich and U.S. Trustee's Office,
Notified via U.S. Postal Service: See attached service list.

Joseph D. Olsen, Trustee has filed papers with the Court regarding his Motion for Authority to
Enter into » “Binding Mediation Agreement” in accordance with the “Binding Mediation
Agreement” which Is attached hereto and made a part hereof as Exhibit A,

A copy of said Motion referred to herein is available for inspection at the offices of the Clerk of
the U.S. Bankruptcy Court or at the offices of Yalden, Olsen & Willette, during usual business hours.

Your rights may be affected. You should read these papers carefully and discuss them with your
attorney, if you have one in this bankruptcy case. (If you do not have an attorney, you may wish to
consult one.)

If you want the Court to consider your views on the Motion, then you or your attomey must:

Attend the hearing on scheduled o be held on the 31® _ day of_October , 2016 at 9:30 am
in courtroom 3100, United States Bankruptcy Court, 327 South Church St., Rockford, IL 61101.

If you or your attorney do not take these steps, the Court may decide that you do not oppose the
relief sought in the Mo<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>