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Let's see.

I meant during your marriage.
I moved in in '89.

At the Elder address?
Correct.

Before you were married?
Yeah. Yes.

Okay. Do you have any prior marriages?
No.

Okay. Any childrenv?

No.

Okay. Okay. And Carolyn has three children,

two daughters and a son, correct?

A,
Q.
A.

Q.

Yes.
And the son is David Gagnon?
Yes.

Okay. And have you known Dave -- Well, let

me ask this: How long before you were married did you

know --

LORN S © B

I have known Dave since 1984.
How did you meet Dave?
Through his mother.

So you have known Carolyn since '84 as well?
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Correct.
Okay. 1Is that when you started kind of
that type of thing?
Yes.
Where did you meet? Through what kind of --
Where did I meet Carolyn?
How did you meet Carolyn? I'm sorry.
I met Carolyn at a marina.
Ckay. And are you retired?
Yes.

What is your work -- Before you retired, what

were you doing?

Q.

A
Q
A,
Q
A

Carpenter.

Okay. When did you retire?

'06. |

Is that because of the disability?
Yes.

Okay. Are you -- What's your injury? What's

your disability, back?

A,

Q.

work;

A,

Q.

Correct.

Okay. So you are not able to do heavy type

is that correct?

No.

Is that correct?
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A, Yes.

Q. Okay. So you have some type of permanent
chronic back problem?

A, Yes.

Q. All right. I am sure you have used a chain

saw in your life, correct, or not?

A, No.

Q. So you never used a chain saw?

A, No.

Q. Okay. Although we have a chain saw here on

the table that I am understanding you and Carolyn

purchased --

A, Correct.

Q. -~ the same year as Paul's accident at your
house?

A, Yes.

Q. Okay. And I might be wrong but I am taking

this from what Carolyn said but Carolyn said that
sometime early 2011 before Paul's June 2011 accident
you two purchased this chain saw that's here on the
desk today?

A. Yes.

Q. And it's a red bodied chain saw and it's a

gas chain saw, correct?
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A, Yes.

Q. From Efco, E-F-C-0, MT, 3500. That's what I

am reading off of it; is that right?

A, Yes.

0. Yes?

A, Yes.

Q. Okay. Who purchased it?

A. I did.

Q. Okay. Where did you purchase it from?

A. Menards.

Q. And since you have never used the chain saw

before and I am assuming because of your injury you
weren't planning on using this one, why did you
purchase it?

A. Well, I was wondering if we had a storm come
through and some trees come down I would learn how to
use it. I am a carpenter.

Q. Okay .

A, And I pick up things very quick but if I

don't have to use it, I don't want to use it.

Q. Okay. So you got it in case?
A. Emergency, correct.
Q. Okay. And you got it for your use, not

anybody else's?
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A. Yes.
Q. For yours, I mean, you physically?
A. Personally. Personally in case we have trees

come down or any of that problems.

Q. But for you to use, correct? Not for you to
have somebody else use. You got it for you to use; 1is
that correct? |

A, Basically I bought it 1f one of the kids
wanted to borrow it, I would let them borrow it.

Q. I understand the options there, but I am
asking the reason you bought it is for you to use, not

somebody else to use?

A, Yes.

0. There is options, anybody can use it. I get
that.

A, Yes.

Q. But you bought it for yourself to use,

though, correct?

A, Yes.

Q. All right. How long have you known Paul
Dulberg?

A. I probably met him in the '80s because David

and him were probably friends and, you know, kids come

over and come and go and that's probably when I ran

Dulberg 003947

EXHIBIT 195 - Part 2 of 3
Page 1005 of 1909






10
11
©. 12
13
14
15
16
17
18
19
20
21
22
<23

24

Page 10

across him the first time.

0. All right. Before -- I think Paul's chain
saw accident at your house was sometime June 2011; is
that your understanding?

A. Yeah.

Q. Okay. Did you know Paul to ever use a chain
saw before his injury at your house in 20117

A. Yes. He was on the property and David used

the chain saw.

Q. Are we talking the day of his accident?

A. This is prior.

Q. Okay. Go ahead.

A, Because you were asking if Paul -- I ever saw

him operate a chain saw.

Q. You are right.

A, And he was at the house. David cut down an
apple tree in the backyard and I saw Paul use the chain
saw on an apple -- the stump, the apple stump, to try
to get it closer to the ground. That's the only time I
ever seen him use the chain saw.

Q. Fair enough. Was that in the same year of
his accident at your house?

A. That was prior.

Q. Same year, though?
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A. You know, probably -- I believe it was. I
believe it was.

Q. Carolyn seemed to think the apple tree
cutting was sometime in May of that vyear.

A. You know, she was probably right. It was

before the pine tree..

Q. The evergreens or --

A, Well, I call them evergreen, pine tree.

Q. Same thing. Right. Before Paul's accident?
A, Yes.

Q. Right. Okay. So according to you, sometime

in May 2011 when the apple tree was being cut down by
Dave, Paul was also there to help and he used it to

cut the stump?

A. The stump, the tree stump.

Q. Down lower?

A. Yes.

Q. Okay. And that's the only time -- So the

only time you ever saw Paul use a chain saw before his
accident in June 2011 was the one time at your house
when he cut the stump off that apple tree?
A. Yes. He got the stump lower to the ground.
Q. Is that true? What I just said, is that

true? I will say it again because you interrupted me
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by adding on. Let's just answer what my question is.
Okay. My question is: The only time
you ever seen Paul use a chain saw before his accident
at your house in June 2011 was when he cut the stump
down a little bit lower from the apple tree that was
at your house in May of 20117
A, Yes. The one David Gagnon cut down and he

got the stump down lower, ves.

Q. Is what I just said true?

A. Yes. Yes.

Q. All right. Because vou keep adding. Just
answer -- If you don't understand my question, I will

reword it, but try to answer what I am asking instead

of adding on to what my question is, all right?

A. Okay.

Q. Got me?

A, Yeah.

Q. Did you see Paul doing anything with the use

of the chain saw that you thought dangerous or unsafe
before higs accident?

A, No.

Q. Did you know that Paul -- and I'm not sure he
was but I have to ask you. On the day of Paul's

injury at your house in June 2011, you know, with Dave

Dulberg 003950

EXHIBIT 195 - Part 2 of 3
Page 1008 of 1909






10
11
12
13
14
15
16
17
18
19
20
21

22

X

24

Page 13

there, do you know if Paul was ever even using the

chain saw that day?

A. No.

Q. Do you know? You don't know?

A. I don't know if he was using the chain saw.

Q. That's what I am asking. Okay. Let me ésk
you a couple questions and today -- Well, let me ask

it this way: When is the last time you spoke or saw

Paul?

Q.

R O R I © T @ B

Probably three weeks ago in a grocery store.
Did you speak to him or just see him?

Said hi.

Did he say hi to you?

Yes.

Was that 1t?

Correct.

Did you see him carrying anything?

No.

Okay. Did you see him do anything that would

suggest he wasn't having problems with his arm that he

cut in this chain saw accident at your house in 201172

A,

I did not see him doing anything but walking

with his mother.

Q.

Okay. Before Paul's accident in June 2011 at
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your house, were -- did you consider him a friend,
just a friend of your stepson's? How did you -- What
was his status with you?

A, I considered him a friend of my stepson.

Q. Okay. So more of an acquaintance to you
then? He wasn't somebody you'd socialize with outside
of your son or something then?

A. Correct. If he wasn't around for my son, he
didn't come around.

Q. So he wasn't like your buddy or anything?

A. No. No.

Q. Okay. So you were on good terms with him
because he was obviously on good terms with your son
before this accident occurred, right?

A, Yes.

Q. Did that change at all at least in your mind?
Now Dave has spoken his peace so we don't even need to
go into what Dave thinks, but in your mind has your
feelings about Paul changed today versus before his
injury at your house?

A. Yes.

Q Okay. Good, bad, indifferent, what?

A, Well, I think he is a fibber.
Q

Okay. Fair enough. You are just being
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honest. Okay. Why do you think he is a fibber?

A, You know, it should be cut and dry. I mean,
it was an accident.

Q. Right. All right.

A, And that's all I know.

Q. Is it -- So I am reading into this, you can
tell me if I am wrong, but is it because a lawsuit was
filed; is that why?

A. Duh. Yes.

Q. Well, listen, I have to ask these questions,
sir. Let me just go through this and make it easy for
me, all right?

A. I'm sorry. Yes.

Q. You are making it hard. The fact that a
lawsuit was filed and you are part of that lawsuit has

that made you feel that he is a fibber?

A. Well -~
Q. Or I am trying to find out.
A, Basically, since the lawsuit was filed and,

you know, it wasn't cut and dry, I just probably don't
want nothing to do with him now, so.

Q. Okay. 8o let me -- again, I have -- because
some of the words you have used, I have to ask you

about it. Do you feel he is a fibber or you just
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don't like the fact that he filed a lawsuit against

you?

A. I don't like the fact that he filed a
lawsuit.

0. Okay. ©So fibber meaning liar, you are not

calling him a liar?

A, No. No. VNo. I'm sorry. Just because he
filed a lawsuit.

0. All right. 8So let me -- Again, I got to
clear that up now. Do you believe in your mind that
Paul is a fibber or a liar or don't you know?

A. I don't know.

Q. Okay. And I meant more about this lawsuit
obviously. You don't know if he is lying or fibbing
about the lawsuit because you don't know what

happened, right-?

A, Yes.

Q. Fair enough?

A. Yes.

Q. Okay. So you would not characterize him as a

fibber for filing the lawsuit because you don't know
if he is or not, true?
A. True. True, Yes.

Q. Before the accident occurred at your house in
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June 2011, did you believe Paul was a credible, honest
soul, person?

A, Yes.

Q. Okay. Did you have any reason to believe
that he would fib prior to this accident?

A, No.

Q. Okay. All right. Have you heard -- Well,
let me put Dave aside for a minute. Other than
through Dave, have you heard that Paul was trying to
make more out of this accident than was warranted
other than -- I'm sorry. Let me --

MR. BARCH: Other than David or his attorney.
BY MR. MAST:

0. Yeah. Other than through Dave or Dave's
attorney or your attorney I guess, have you heard
either from Paul or anybody else --

A, No.

Q. -- something to the effect that Paul was

trying to make more out of this claim or accident than

he should?
A, I have not heard nothing, no.
Q. Okay. Have you ever heard Paul suggest since

his accident that he was trying to get people to say

things to make this case worth more than it is?
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A, No.
Q. Have you ever heard Paul since his accident
or anybody -- Strike that.

Have you ever heard Paul since his
accident ever suggest that he may never have to work
again in his life or he is going to be able to be rich

or anything like that, those issues, since this

accident?
A, No.
Q. Okay. Have you heard those through Dave?
A, No.
Q. Dave has not even told you those things that

Paul has said supposedly?

A, David has told me that he is not telling the
truth.

Q. Okay.

A. That's what he told me.

Q. All right. So Dave told you Paul is not

telling the truth about the accident.

A. Correct.

Q. But has Dave ever told you since the accident
that Paul was trying to get him to lie or get him to
say things so that they can retire?

A. Dave --
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Q. Hold on. Let me finish the guestion -- so he
can retire or make a lot of moﬁey out of this case?
Has he said that?

A, No. Dave has never told me that.

Q. Okay. Okay. So I just want to make one
other question on that just to make sure I covered
everything.

Is it fair to say then other than maybe
through your attorney you have never heard any
allegation or suggestion whether by Paul or anybody
else, Dave, Paul, anybody, that Paul was trying to
make more out of this case than was justified and/or
trying to get people to talk in favor of him in return
for anything? Have you ever heard those things?

A. Other than David's comments or maybe my

attorney a little bit, I haven't heard nobody else say

a word.
Q. Okay. Including Paul, correct?
A, Oh, vyeah.

Q. Okay. ©So what did Dave tell you in that
regard?

A. Dave was saying that somehow the accident
happened different than when the way Paul was

describing it.
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Page 20
Q. Okay. And that's not quite what I asked so

let me go back because we are going to get into that.
Okay.

Let me -- My question was framed more to
other than your attorney, have you heard from anyone
including Paul, including Dave, anyone, that Paul was
trying to get people to fabricate or lie to his favor
in this case or to help him recover in this case?

A. No. Nobody told me that.

Q. Not Dave, not Paul, nobody, right?

A. The only thing I am saying is the question
you are asking me is the same question I am saying is
if it's got to pertain to the accident, David didn't
agree with the way Paul stated the accident happened.
Other than that --

Q. And I understand there is two versions of the
accident. I understand that.

A, Correct.

Q. My question was different, though. My
question was: Have you ever heard, other than through
your attorney, that either Paul or Dave suggested that
Paul was wanting people to lie for him or to fabricate
anything?'

A. Other than Dave and my attorney, no. Nobody
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has told me anything about --

Q. I am including Dave in that. What did Dave
tell you about Paul wanting him to fabricate or lie?
Did he Say that?

A, As far as Paul telling David to change the
story or fabricate?

Q. Yeah. Did he do that?

A, David never mentioned it to me like that, no.

Q. Okay. ©So all right. ©So let me say the
guestion again then. 1Is i1t fair to say, and putting
your attorney's comments to you aside, okay, I am not
asking you about your attorneys, but with regard to
anybody else, you have never heard anyone suggest that
Paul was trying to get Dave to lie, fabricate about

this case, fair enough?

A, Yeah.

Q. Okay. You never heard that?

A. No.

Q. All right. As I understand it, there are two

evergreens in your backyard back in June 2011 that you
guys wanted cut down so you could put a storage shed
back there, right?

A. Yes.

Q. Okay. And as I understand it, I don't
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remember if it was you or your wife, but one of you

asked Dave to do that work -- help with that work,
right?

A, Yeah. Knock some lower branches down.

Q. Right. Who asked him to do that?

A. You know, I don't remember,

Q. Okay. It was either you or your wife?

A, Correct.

Q. And I think your wife said she was going to

pay Dave something for his gas or whatever, right?

A. Basically, she'd give him a pair of pants. I
don't know. They are always mothering the son, you
know.

Q. Right. So what their arrangement was as far

as money or --

A. Some kind of gift.
Q. Listen, you are going to make this last twice
as long as -- I'd like to get you in and out of here

as quick as possible but because I have to keep
repeating the question, it's going to make it
difficult so I am just trying to tell you we can
probably get out of here real quick but I am going to
have to keep backing up. So let me try to move

forward but let me finish my guestion, okay?
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A. Uh-huh.

Q. All right. So whatever the arrangement was
between Carolyn and Dave as far as what he would get

in return for doing this work, you don't know; fair

enough?
A, Yes.
Q. Okay. And what was Dave's experience, if you

know, in use of a chain saw before this accident with
Paul at your house?

A. Stuff I have heard, a project he worked on
through the course of me living there and physically
seeing him prune the trees on the property with a chain
saw.

Okay.

That's about the extent of it.

With a chain saw?

Correct.

With your chain saw?

No. We didn't have it then.

Okay. With his chain saw on his property?
No. Back when David lived at the house.
With you?

On our property when David lived there --

LORN R Ol S O O BT © B &

Right.
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A, ~- I don't know where he got the chain saw
but he had a chain saw and he done some pruning on the
property and that I have seen him do.

Q. QOkay. Okay. And how often was that? Just

the one time or was it repeatedly?

A. I would say a handful of times.

Q. Okay. Over the course of several years?

A. Yeah. Correct.

Q. And that was while he was living with you?
A, Yeah.

Q. - And that's the only time you have known him

to use a chain saw other than in 2011°?
A, This goes back in, you know, in say in the
mid '80s, in the '90s, you know, whenever he would go

around the yard and prune stuff up with the chain saw.

0. Did you have a chain saw at the house at that
point?
A, Not mine. You know, he might have borrowed

one from a friend or he might have had one. I don't
know.

0. Okay. In 2011 other than the two evergreen
trees he was going to take some of the branches down
off of, did he do -- did Dave do any other work with

the chain saw on your property in that year?
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A. Cut the applé tree down.
Q. Okay. Anything else?

A, No.

Q. Okay.

A,

You know, he did a little chain saw work.
No. That was about it. That was about it that I
remember.

Q. Okay. ©So the apple tree and the two
evergreens, those are the only chain saw work he was
doing at your house in 2011, correct?

A. That I remember. You know, I'm trying to
remember because I know Paul took some scrap from the

front yard from a maple tree.

Q. Yeah. Your wife said just to --

A. And --

Q. Go ahead.

A. And I don't remember if he used the chain saw

to cut them pieces up a little further but I don't
remember that.

Q. What your wife said was a tree company took
that tree down.

A, Yes, they did.

0. Let me finish. And left some stumps or

sections and Paul and Dave cut those sections up so
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Paul could have firewood. That's what she said.

A.

Q.

I__
You don't know?

I know Paul took the wood, the bulk of the

Who cut it up, you don't know?
No.

Okay. So the only time you know that Dave

used a chain saw on your property in 2011 was the two

evergreens that he was cutting branches off at the

time Paul
A,
Q.

2011. Do

Zoo ¥

Q.

was hurt and the one apple tree?

Yes.

Okay. I think Paul's accident was June 28,
you know that to be true or not?

You know, it sounds -- but I don't know.

Do you know what day of the week it was?

No.

Okay. You were retired so you would have not

been working. Would you have been home at the time?

A.
Q.
injury?
A.

Q.

Yes.

What were you doing at the time of Paul's

I was in the house.

Doing what?
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Page 27
A, Watching TV,

Q. Okay. Was that -- Do you know about what
time Paul's accident occurred that day?

A, I don't remember.

Q. If you were watching TV when his accident
occurred, would that have been pretty much what you
were doing for most of the day prior to leading up to

his accident or were you doing other things in the

house?
A, I was in the house. I am trying to
remember -- I might have walked around a little bit,

you know, and then I was in the house.

0. Did you ever go outside the house while Paul
and Dave were in the backyard working?

A. No.

Q. So would it be fair to say that day of Paul's
accident before his injury, you don't know who was
doing what type of work, where, when or how?

A. That's true.

Q. Okay. And you never viewed at any time prior
to Paul's injury what they were doing back there in
the backyard, correct?

A. That's correct.

0. Do you know what -- I know that you said Dave
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was going to cut down some limbs from the two
evergreens, right?

A, Yes.

Q. And I think Carolyn then said ultimately once
the limbs were down, you were going to have the tree
company come out and cut the big base of the tree
down, right?

A. Yes.

Q. So Dave's task was really just to take the

branches off the base of the tree, right?

A. Yeah.

Q. All the way up?

A, No. ©No. It was too high.

Q. So just up to a certain level?
A, Yes. Yes.

Q. Okay. How high, do you know?

A. You know, I want to say, I don't know, 15, 20
some feet. You know, I don't know. It was tall trees.
That's all I am saying.

Q. And the limbs at the bottom are bigger than
the limbs at the top, right?

A. Yes.

0. How wide ~-- if you have an estimate, how wide

are the limbs, the branches, coming off the evergreens
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at the bottom of the trees?

A, Oh, they had to be -- in the base of it had

to be, I don't know, four or five feet, something like

that.
0. How wide around?
A, Oh, wide around, inch and a half in diameter.
Q. Okay. All right. And do you have any idea

of how many total branches needed to be cut down by

Dave?
A, No.
Q. Okay. Was it more than 20°7?
A, Oh, yeah. Probably.
Q. There was a lot of them?
A, Probably, yes.
Q. Do you know when he started this work in

relationship to the day of the accident?

A, The day before.

Q. Okay. Do you know how many hours he worked
the day before?

A. Maybe an hour and a half, a couple hours I
think. I really don't remember.

Q. Okay. So after working the day before, there
would have been branches already on the ground, right?

A. Correct.
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And did you know Paul was coming over to help

No.
Did you know who invited him over?
No.

Okay. Did you even know he was on your

property when --

A,

Q.
know Paul
hurt?

A.

his dog.

there.

Q.

Yes.
Let me finish the guestion. Did you even

was on your property by the time he got
Yes.
How did you know he was on the property? .

Because I seen him out in the vard. I petted

You mean when he arrived?

Sometime through the course when he was

Oh, because I asked you before if you ever

saw them work during the process of their work and you

said no,
A,
dog.
Q.

SO.

I didn't see them working but I petted his

Oh, so you knew he was there because his dog
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was there?

A, Yes.
Q. You didn't know he was there by seeing him?
A, Yes. I seen him on the property.

Q. All right. When he got there or during the

course of the day?

A, I don't know when the exact time he arrived
but I looked out in the vard and there was him and his
dog.

Q. Okay. And did you go outside when you saw
him there? |

A. Maybe I was outside or something. I don't
remember coming in and out but --

Q. This is what I am trying to understand, you
said you never saw what they were doing.

A. Right.

Q. Paul and Dave, so I am assuming what did the
dog come inside and that's when you petted him or when
did you pet the dog?

A, They were working behind the garage and I
didn't go behind the garage where they were working but
if you come up to the back -- the back of the house,
before you go around the garage, that's where I saw

David, Paul and the dog. I went outside, petted the
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dog, said hi to Paul and I went back in the house.

Q. All right. So you were only outside a minute
or two?
| A. Yeah. Not long.
Q. Okay. And you went out there specifically to

pet the dog and say hi to them or for some other
reason?

A, You know, I might have been taking out a bag
of trash. I don't remember,

Q. Okay. And where you saw Paul and Dave, were
they engaged in the tree work at the time or had they
taken a break? What were they doing?

A. No. ©No. Just chitchatting.

Q. Okay. So this is before they began work that

day, during the midst of their work, do you know?

A. I couldn't tell you.

Q. Okay. What time was this, do you know?

A, No. I don't remember.

Q. Do you know how long Paul was at the property

already by the time you went back to pet the dog and
say hi to him?

A. No.

Q. Okay. Where you saw them was that in the

area that they would have been working to cut the tree
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down --

A No.

Q. -- or was that somewhere else?

A, It was in -- It was like by the driveway and
the work was in the back of the -- towards the back of
the yard. They were in the -- by the -- say around the

back door of the back porch.

Q. Of the house.

A, Correct.

Q. Why were they there in relationship to the
work they were doing? Do you have any idea?

A. No. I don't know what they were doing. They

were standing there talking and the dog was sitting

there.
Q. All right. Your wife was inside?
A, Yes.
Q. Did you know your wife ever to go outside

while they were working that day?
A, She might have -- Go ahead.
0. Did you know if your wife was ever outside

that day of Paul's injury before his injury?

A. I don't keep track of her.
Q. So the answer is you don't know?
A. I don't know.
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Okay. All right. So when you went outside,

you met up with them kind of at the rear of the house?

A.

Q.

Yes.

But they were not engaged in the work at the

time, right?

Zoo X

Q.

Right.
And you pet the dog and went back inside?
Yes.

Okay. And that's the extent of your time

outside the house prior to Paul's injury to your

knowledge?
A,
Q.
that day,
A,
Q.
was doing
they were

A.

of Paul's

Yeah.

Okay. So you don't know who was doing what
when and how, fair enough?

Yes. I don't know.

As far as Dave and Paul, you don't know who
what -- whose tasks were what tasks or what
doing, fair enough?

I don't know. I don't know.

Is that fair enough then?

That's -- I don't know. Correct.

Okay. What is your first knowledge or notice
accident then?

I heard some commotion and I ran outside and
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they were getting in the vehicle to go to the -~ to get
patched up.

Q. To go to the hospital?

A.‘ Yeah.

Q. Okay. So was Paul's arm already wrapped?

A. You know, I am trying to remember if my wife

was getting him a towel or something like that. I
don't know but all I know is they were beelining it for
the -- a wvehicle.

Q. Okay. ©So they were on their way from the

house to the car?

A. Yeah. Yeah. So I might have caught a
glimpse of them by the back door going to the -- I am
trying to remember and then something about -- oh.

Yeah. I did hear him say from the vehicle please watch

my dog.
Q.  Okay. Paul said that?
A. Yes. Yeah.
Q. It was Paul's dog?
A. Yes and I believe he was already in the

vehicle when he yelled out the window that.

Q. Okay. ©So they were already basically gone --
A. Yeah.
Q. You didn't have a chance to talk to them,
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I did not talk to them.

So by the time they were leaving for the

hospital in the car that you saw, vyou didn't know what

happened other than there must have been some injury?

A,

I @ ? @) ? 10

Q.

Correct.

Did you know who was injured?
Yes. Paul.

How did you know that?

My wife said Paul is injured.
Did she say how he got injured?.
No.

Okay. After he left, Paul left with Dave to

the hospital, when did you next see Paul and Dave?

A,

LGN S O] ? @)

A,

When they came back from the hospital.
How many hours later?

It seemed like three, four.

And did you speak to Paul and Dave?
Yeah. |
What did they say?

Well, they weren't talking too much. I agked

Paul how he is feeling. He said I am a little sore and

I asked David, you know, and Dave says not too good.

You know,

he says -- weren't in a very talkative mood.
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Q. Not too good meaning Paul wasn't too good or
what?

A, Well, Paul basically just came back and he --
I am tr?ing to figure out how he got home. Maybe
Mike --

Q. I am not evening asking that right now.

A. Okay.

Q. My question is: What did Paul and Dave say

when they arrived home at the hospital? You

said I am sore. Then David --

said Paul

A, David really wasn't talking at all.

Q. Did either of them discuss how the accident
occurred with the chain saw?

A. No. No.

Q. How long were they back at the house?

Short -- Were

they only there for a short period of

time?
A, Yes. Yes.
Q. And did they both leave again?
A. I am trying to remember how he got home.
Q. I'm not asking how anybody got home. I am

asking once they arrived home with Paul and Dave, they

then left again or don't you know that?

A, You

know, I don't remember if he came back to

EXHIBIT 195 - Part 2 of 3
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our house. or he came back to his house.

Q. Who is "he"? Who, Paul?

A, After the emergency room.

Q. Who?

A. Paul.

Q. Who is "he"? Okay.

A. I don't remember if he came back to our house

or I don't remember if David drove him directly home to
his house. I don't remember that. I am trying to
remember that.

Q. Okay. All right. So when -- You would not
have talked at least --

A. Wait a minute. I do remember now. He did
come back to our house and I asked him how you doing
and he says okay. 2aAnd then --

Q. Who is "he"? I don't know who you are

talking about.

A. Paul, the guy that got hurt.

Q. Paul said I am okay?

A. I asked him how are you doing? Paul said T
am okay

Q. Okay. Did he say anything else?

A, No.

Q. And then what did Dave say?
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A. Dave didn't really talk.

Q. Okay. How long did they stay home?

A, A minute or something. He was collecting on
the dog.

Q. Okay. Then what did they do?

A. Let's see. Mike McArtor picked the dog up.

Maybe he took Paul, too. I don't remember.

Q. All right.

A, I don't remember.

Q. At least what Carolyn says is thét Dave and
Paul drove away to fill his prescription and then Dave

came back alone.

A. You know, they could have. They could have.
Q. So you don't know that?

A. Right.

Q. Okay. All right. So by the time Dave

returned home, whether Paul was with him or not, you
don't know?

A, I don't know.

Q. Okay. Did Dave tell you -- now this is still
the same day of the accident? Did Dave tell you how
the accident occurred?

A, No.

Q. Has Dave ever described for you how the
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accident occurred?

A. Yeah.

Q. When? First time.

A. Probably a day or so later.

Q. What -- So a day or so after the accident,

Dave had a conversation with you?

A, Yeah.

Q. What did he say?

A. He says -- How did it go? He stuck his
arm --

Q. Who is "he"? I need names so I know who you
are talking about.

A. Hang on. Hang on. He said that Paul stuck
his arm --

Q. Wait. Stop. Dave said that Paul --

MR. BARCH: Try to use names when you are
referring to the people. That's all he is asking.

THE WITNESS: Okay. David said that when working
with Paul, somehow Paul did something wrong and got
his arm cut.

BY MR. MAST:
Q. Did he explain what he did wrong?
A. No. He really didn't.

Did he say that he got his arm cut on the
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chain saw?

MR. BARCH: "He," David?

MR. MAST: You got me.

THE WITNESS: David said he got his arm -- Paul
got his arm cut on a chain saw.

BY MR. MAST:

Q. But David didn't specify how or what he did
to get cut?

A, No. No.

Q. Okay. Did Dave ever specify to you at any
other conversations about what Paul did and why it
caused him to get cut by the chain saw?

A, No.

Q. So other than that first conversation with
Dave where he just described generally that Paul did
something wrong to get cut --

A. Yeah.

Q. -- did you have any other conversations with
Dave about how the incident occurred?

A, No.

Q Was that the only time?

A. Basically, yeah.

Q Okay. Dave never got more specific than

that?

Dulberg 003979

EXHIBIT 195 - Part 2 of 3
Page 1037 of 1909






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A.

Q.

Dave it's

Page 42
No.

All right. So any time you have talked to

always been, well, Paul did something wrong

to get cut but he didn't specify anything more than

that?
A,
Q.
A.
he: wasn't
Q.
A.

Q.

No.
Is that correct?

Yes. He didn't want to talk about that, and

Is that correct what I just said?
Correct.

Okay. Did you ever talk to Paul about how

the accident occurred?

A.

AQ

No.

Since the accident, have vou ever talked to

Yes.
How many times?

Maybe -- I am trying to think here. That may

be once since the accident happened I have seen him in

the grocery store.

Q.
today?

A.

Is that the one vyou talked about earlier

Correct.
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Q. Where you just said hi to him?
A, Correct.
Q. So since Paul's accident at your house with

the chain saw, you have only spoken to him once and
that was at the supermarket when you said hi to him
and he said hi to you and that was it, right?

A. You know, I think he did come over. I don't
remember. I think he did come over and I asked him,
you know, how you doing or something like that and it
was probably a week or so after.

Q. Okay. Let me go back then. My question was
how many times have you spoken to Paul since the
accident. Your answer is twice, right?

A, Probably twice.

Q. Okay. The first time is one week after the

accident where Paul came over to the house, correct?

A, Yes.

Q. And who was present?

A. My wife.

Q. Okay. And Paul?

A, Yes.

Q. Okay. And what -- How long was Paul there?
A. A couple minutes with his dog.

Q. And what did Paul say to you or either of
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you?

A. Well, you know, basically said I am going
along. Everything is fine and, you know, my wife said
how you doing and exchanged pleasantries and that was
about it.

0. Okay. Now, this is kind of what I'm wanting
to find out. Paul has obviously -- at least to me
obviously, has had some follow-up treatment and has
had some difficulties with his arm because of this
accident. Okay. Are you aware of that or not?

A, I have heard that, ves.

Q. Okay. So when you say a week afterwards that
he said I am doing fine, are you saying that
everything is great? He is not having --

A. Well, he seemed to be --

Q. Let me finish the qQuestion. Are you saying
that he related to you that everything is great, he is
having no problems or was he just trying to exchange
pleasantries and say yeah, everything 1s okay?

MR. BARCH: I just object to the form of the
gquestion but go ahead if you understand 1it.

THE WITNESS: When the guy said he is fine, T

thought he was healing well and meant I am doing fine.
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BY MR. MAST:

Q. Okay. Did he describe for you what he meant
by fine other than use the word --

A. No. ©No. No.

Q. -- other than use the word fine in response

to your inquiry?

A. No. He didn't describe fine.

Q. Okay. Did he say I am pain free?

A, No.

Q. Did he say I am back to normal or anything in

that regard?

A No.

Q. Okay. Did he ever describe for you, again
Paul, how the specifics of his accident occurred?

A, No.

Q. After that couple minutes at your house, he
left and you only saw him one other time, that was at
the supermarket where you exchanged hi's and that was
it?

A, Yes. Yes.

Q. And that was the one you described earlier on
in this deposition when you met him at the grocery
store?

A, Yes.
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Q. Okay. And you never spoken or talked to Paul

other than those two times since the accident,

correct?
A. Yeah.
Q. All right. I think I am -- Oh, wait. I

wanted to ask you since I got these photographs, I
might as well get these marked. I will just mark one
of them because they are all the same.
(Whereupon, Deposition Exhibits
1, 2 and 3 were marked and
dated.)
BY MR. MAST:
Q. Okay. I just marked three exhibits. The
first one is a photograph we took today of the chain
saw that's on the table in front of you, correct?

A, Uh-huh.

Q Yes. I need you to verbalize the answer vyes.
A, Yes.
Q Okay. Is that the chain saw you have talked

about over the course of your deposition today?
That's the chain saw that Dave was using at the time
of Paul's accident?

A, Yes.

Q. And that's the chain saw that you purchased
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earlier in the year new from Menards, correct?

A. Yes.

Q. Okay. 2And Exhibit 2, is that a true and
accuraté copy of the manual for that same chain saw
you purchased?

A, I believe so.

Q. And Exhibit 3 I believe is some additional
paperwork that came with it as well as the receipt on
the top, correct?

A. I assume so, vyes.

Q. Well, take a look. I need you to make sure.
Is that what that is? Just take a look through all of
those documents in Exhibit 3 just to make sure those
were all documents that came with the purchase of the
chain saw.

A. Yes. They came with the chain saw.

Q. So all of the materials, Exhibit 2 and 3, all
those materials came with the purchase of the chain
saw, correct?

A, Yes.

Q. Okay. And they are all accurate copies of
those documents, correct?

A, Yeah.

MR. MAST: Okay. Thank you. That's all I have.
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MR. ACCARDO: I do not have any questions.

EXAMINATION
BY MR. BARCH:
Q. Just earlier when Mr. Mast was asking you
about what you knew about Dave's experience with a

chain saw, you mentioned that he did some pruning of

trees. You saw him do that around your home?
A, Uh-huh.
Q. Yes?
A, Yes.
Q. Then you also said you heard some stuff about

him using chain saws?

A, Yes.

Q. And when you say you heard some stuff about
him using chain saws, what were you referencing?

A. I was referencing to him through the course
of the years when he was living there when I was living
there when he was out helping friends and coming back
home and saying something like I did some work for --
pruning some trees on some people's property or, you
know, helping a friend out.

Q. Okay. ©So -- And to the extent David may have
had some experience with a chain saw away from your

home, you wouldn't know about that, you weren't there;
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is that fair?

A. True.

Q. And at any time prior to Mr. Dulberg being
injured.on June 28, 2011, did you have any reason to
be concerned about the manner or method that David was
using the chain saw?

A, No. I had no concern.

Q. At any time that day or the day before, did
you go out there and tell him how you wanted him to
use the chain saw?

A, No.

Q. Did you tell him how you wanted him to go
about tending to the trees, the pruning of the trees?

A, No.

Q. Is it fair to say that you left all the
cutting and the decisions on what to do and how to do
it up to David?

A, Yes.

Q. And with respect to what David and Paul may
have talked about, if anything, that day, how they
were going to go about using the chain saw, what they
were going to do with respect to those trees, you
weren't part of any of that?

A. True. I was not part of any of it.
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MR.
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BARCH: That's all I have.

ACCARDO: I don't have anything.
MAST: All right.

BARCH: We are going to -- We are just going

to reserve. Carolyn is going to look at her

transcript. I will give you a chance to read it, too,

before it's final.

THE WITNESS: Okay.

(FURTHER DEPONENT SAITH NOT.)
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IN THE CIRCUIT COURT
FOR THE 22ND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
PAUL DULBERG,

—

Plaintiff,

vVS. No. 12 LA 178
DAVID GAGNON,
Individually, and as
Agent of CAROLINE
McGUIRE and BILL McGUIRE
and CAROLINE McGUIRE and
BILL McGUIRE,
individually,

e Mt et . e e e e’ e et et et e N

Defendants.

I, WILLIAM McGUIRE, being first duly sworn, on
oath say that I am the deponent in the aforesaid
deposition taken on March 20, 2013; that I have read
the foregoing transcript of my deposition, and affix

my signature to same.

WILLIAM McGUIRE

Subscribed and sworn to
before me this day
of , 2013

Notary Public
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CERTIFICATE

I, Paula Ann Erickson, Certified Professional
Reporter, Registered Professional Reporter and Notary

Public, do hereby certify:

That the witness in the foregoing deposition
named was present at the time and place therein

specified;

That the said proceeding was taken before me
as a Notary Public at the same time and place and was

taken down in shorthand writing by me;

That this transcript is a true and accurate
transcript of my shorthand notes so taken, to the best

of my ability.
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I further certify that I am neither counsel for
nor related to or employed by any of the parties to.
this action and that I am not a relative or employee
of any counsel employed by the parties hereto or

financially interested in the action.

‘6@6&9 éé&fegw

Paulva Ann Erickson

Certified Shorthand Reporter
Registered Professional Reporter
License No. 084-003899

Notary Public

grﬁéﬁﬁda

Dated this

of %Q%%Zr/

Y

. 2013.
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‘Cnse No. 14-83578 '
‘Chagpter 7

DISCUARGE OF D
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STATE OF ILLINOIS )
) SS.
COUNTY OF MCHENRY )

IN THE CIRCUIT COURT OF THE TWENTY-SECOND
JUDICIAL CIRCUIT, MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,
vs.

DAVID GAGNON,
Individually, and as
Agent of CAROLINE
McGUIRE and BILL
McGUIRE, and CAROLINE
McGUIRE and BILL
McGUIRE, Individually,

Case No.
12 LA 178

Defendants.

The deposition of

DR. SCOTT SAGERMAN

October 15, 2013

Reported by:
Jill S. Tiffany, CSR

VAHL REPORTING SERVICE, LTD.
(847) 244-4117
11 N. Skokie Highway, Suite 301
Lake Bluff, Illinois 60044
and
53 West Jackson, Suite 656
The deposition of DR. SCOTT

Chicago, Illinois 60604
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SAGERMAN, taken before Jill S. Tiffany, CSR,
a notary public within and for the County of
Lake and State of Illinois, on October 15,

2013, at the hour of 9:24 a.m., at 515 West

Algonquin Road, Arlington Heights, Illinois.

APPEARANCES:

MR. ROBERT LUMBER, of the

Law Offices of Thomas J. Popovich, P.C.
3416 West Elm Street

McHenry, Illinois 60050,

appeared on behalf of plaintiff;

MR. PERRY A. ACCARDO, of the

Law Office of Steven A. Lihosit

200 North LaSalle Street, Suite 2650

Chicago, Illinois 60601,

appeared on behalf of Defendant David Gagnon;

MR. RONALD A. BARCH, of the firm of
Cicero, France, Barch & Alexander, P.C.
6323 E. Riverside Boulevard

Rockford, Illinois 61114,

appeared on behalf of Defendants Caroline
McGuire and Bill McGuire.

I NDEZX

EXHIBIT 195 - Part 2 of 3
Page 1052 of 1909

Dulberg 003994





J3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

WITNESS:

DR. SCOTT SAGERMAN

EXAMINED BY:

MR. ACCARDO

MR. BARCH

MR. LUMBER

EXHIBITS:

No.

1

PAGE
4
52, 61
59, 62
5
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{({Exhibit No. 1 was marked

for identification.)

DR. SCOTT SAGERMAN,
called as a witness and having been first
duly sworn under oath, was examined and
testified as follows:
EXAMINATTION
BY MR. ACCARDO:

Q. Doctor, could you please state
your name and spell it for the court
reporter?

A. Scott David Sagerman,
S-A-G-E-R-M-A-N, M.D.

MR. ACCARDO: Let the record
reflect this is the discovery deposition of
Dr. Scott Sagerman taken pursuant to notice,
taken in accordance with the Rules of the
Circuit Court of McHenry County, the Rules of
the Supreme Court of the State of Illinois
and any other applicable Local Court Rules.

Q. Good morning, Dr. Sagerman. I'm
going to be asking you some questions today

about a patient of yours by the name of Paul
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Dulbergqg, okay?

A. Yes.

Q. You've given depositions before?
A, Yes.

Q. You're familiar with the ground

rules governing depositions?

A, Yes.

Q. Now, we've been tendered a copy of
your C.V. which we've marked as Exhibit No. 1
for identification. Is that relatively
current and up-to-date?

A. Yes.

Q. And what kind of doctor are you?

A. Orthopedic surgeon.

Q. And do you have a specialty within
the orthopedic field?

Al Yes.

Q. And what is that?

A. Hand and upper extremities.

Q. And you're currently affiliated
with Hand to Shoulder Associates?

A. Yes.

Q. And that is in Arlington Heights,

Illinois?
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A, Yes.

Q. And that's where we're located
today; is that correct?

A. Yes.

Q. Now, do you have any independent
recollection of Paul Dulberg?

A. Somewhat.

Q. You have your chart here today for
Mr. Dulberg; is that correct?

A. Yes.

Q. And what you have in front of you,
does that comprise your entire chart for Paul
Dulberg?

A. I think he had a Volume 1 chart
from previous treatments in 2003 and 2004. I
don't have that whole chart, but I have the
typed office notes from that chart.

Q. Okay. And then in regards to this
accident or care and treatment starting in
2012, you have your complete chart for Mr.
Dulberg; is that correct?

A. Yes.

Q. Feel free to refer to your records

and your notes when you need to. Now, the
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accident that we're here to talk about took
place on June 28th of 2011. And it looks
like Mr. Dulberg first came to see you on
February 27th of 20127

A. Yes.

Q. And he was referred to you by a
Dr. Frank Sek; is that correct?

A. I'm not sure. Dr. Sek was the
addressee of my correspondence from the first
office note.

Q. Do you know what kind of doctor
Dr. Sek is? Is he an internist?

A, I don't know. But Mr. Dulberg had
been to my office before that when he had
treatment in 2003 and 2004.

Q. Right. Let's talk a little bit
about that 2003 and 2004 treatment. What did
he come to your office for generally?

A. He came for a left arm condition

of cubital tunnel syndrome.

0. And what is cubital tunnel
syndrome?
A, Ulnar nerve dysfunction due to

compression at the elbow.
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Q. And what is the ulnar nerve?

A. The ulnar nerve is one of the main
peripheral nerves in the arm that passes
behind the elbow in a region called the
cubital tunnel before it extends down to the
inner side of the hand to provide sensation
and motor function to the muscles.

Q. Generally what were Mr. Dulberg's
complaints in relation to his left arm when
he came to see you back in 2003, 20047

A. Numbness and tingling in the ulnar
nerve distribution of the left hand.

Q. And what is the ulnar nerve
distribution of the left hand?

A. The inside of the hand, the ring
and small fingers especially.

Q. And is there an indication from
those records from 2003 and 2004 as far as
the onset or triggering event for those
symptoms that Mr. Dulberg complained of back
then?

A. He said it was following a motor
vehicle accident which occurred in March of

2002,
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Q. Did he describe to you at all how
that accident happened or explain any type of
the mechanism of that particular injury or
those symptoms that he was claiming?

A. I don't recall, and those are not
reflected in my notes.

Q. And what would be some common
causes of cubital tunnel syndrome?

A. Well, the cause is compression on
the nerve which may arise spontaneously. But
there are some other factors that can
contribute to it or cause it such as a direct
injury to the vicinity of the nerve, or
sometimes strenuous manual activities can
contribute to the nerve compression.

Q. Can repetitive use -- typing,

using the computer, using a mouse, anything

like that -- can that cause cubital tunnel
syndrome?
A. No, I wouldn't think so; not those

type of sedentary activities.
Q. When you said a direct impact to
the vicinity of the nerve, where are we

talking about? We're talking about over the
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elbow?

A. Yeah. TIt's the inner side of the
elbow, toward the back where the nerve runs
behind the joint.

Q. And you performed a couple of
procedures to correct that cubital tunnel
syndrome on Mr. Dulberg back then?

A. Yes.

Q. And were those procedures
successful as far as you know?

A. I think so.

Q. So now when he first came to see
you in February of 2012, what did he come to
see you for?

A. For a right arm laceration of the
forearm from a chain saw accident which
occurred June 28, 2011.

Q. Did he tell you at all or give you
any description of how this chain saw
accident occurred?

A, No, not specifically.

Q. And I'm looking -- I'm referring
to your February 29%th letter to Dr. Sek. Mr.

Dulberg indicates that he developed symptoms
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of numbness in the small finger with
weakness; is that correct?

A. Yes.

Q. Is there any indication as to when
those symptoms started? Was it something
that was immediate? Did it take some time?

A, I don't know.

Q. Did Mr. Dulberg ever provide you
with any records from the emergency room
shortly following this particular accident or
did your office ever obtain any?

A. No, I don't believe so.

Q. His past medical history indicates
remarkable for arthritis and cervical disc
disease. Is the arthritis, would that have
been located in the neck?

A. I don't know. He didn't specify.

Q. He was on some medications when he
first came to see you?

A. Actually, he did specify
degenerative discs in the neck. And the
medications were naproxen, paroxetine,
tramadol, cyclobenzaprine.

Q. Did he ever indicate to you that
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he ever experienced any symptoms relating to
the degenerative disc disease in his neck?

A, Well, he said he had neck pain on
the health information form that he filled
out that day I first saw him.

Q. He didn't go into any more detail
about that?

A. No.

Q. The medications, naproxen, what is
that for or what is that medication?

A. That's an anti-inflammatory
medication used for typically pain symptoms
related to inflammation.

Q. ‘And how about tramadol?

A. That's another type of analgesic
pain medicine.

Q. And fluoxetine?

A. I don't know. He indicated that

it was for depression.

Q. And cyclobenzaprine?
A. He said it was for muscle spasms.
Q. Now, you performed an examination

when Mr., Dulberg first came to see you; is

that right?
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A. Yes.

Q. And what were the results of that
examination?

A, The right forearm showed a 7
centimeter transverse scar at the ulnar

aspect of the mid forearm.

Q. And what area are we talking about
there?
A. The inner side of the forearm

between the elbow and the wrist. There was
local tenderness and sensitivity to
percussion with a positive Tinel's sign and
paresthesias radiating into the small finger.

0. What is a positive Tinel's sign?

A. Tapping or percussion over a
peripheral nerve will elicit symptoms of
sensitivity or shooting pain or electric
shocks indicating nerve injury or nerve
dysfunction.

Q. Is that a subjective or an
objective finding?

A. Subjective.

Q. And then going on with his

examination?
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A, There was also sensitivity of the
cubital tunnel region.

Q. And we're talking about on the
right side; is that correct?

Al Yes.

Q. And you already talked about when
he came to see you previously in 2003, 2004
about the cubital tunnel region of his left

arm; is that correct?

A. Yes.

Q. And as far as --

A. I'm sorry, you said about the left
arm?

Q. Right. Well, when he came to see

you previously it was for the left?

A. Correct.

Q. And when he came to see you here
it's for the right?

A. Correct.

Q. And then we get into wrist and
elbow motion are unrestricted?

A. Yes.

Q. And then going on with his

examination?
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A. There was no atrophy. He was
unable to adduct his small finger.

0. What does that mean?

A, Bring the small finger closer to
the other fingers, draw it back in. Flexion
strength was grossly normal. Sensation was
decreased to light touch in the small finger
only with inconsistent two point
discrimination.

Q. What does that mean, inconsistent
two point discrimination?

A. His ability to sense one or two
points on the fingertip was not consistently
correct.

Q. You reviewed X-rays that were
taken of his right forearm?

A. Yes.

Q. Did you review the films
themselves or just the radiologist's report
or both?

A, I think the films.

Q. And those appeared to be normal —-
A. Yes.
Q. —-— as far as fracture or anything
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like that?

A. There was no fracture or foreign
body.

Q. And then there was an MRI that you

reviewed from February 3rd of 201272

A, Yes.

0. And again, would that have been
the film or the radiologist's report or both?

A. The films.

Q. And that indicates that no
abnormality was seen; is that correct?

A, Yes. I think I also have copies
of the report of the MRI in my file, although
I didn't refer to that specifically in the
report.

Q. Right.

MR. BARCH: Yeah, it did come in
your records.
BY MR. ACCARDO:

Q. And 1if I could just look —- if I
could refer you to the report of the MRI,
under clinical history he gives complaints or
a reason why this particular MRI was taken

was weakness in the fourth and fifth fingers,
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is that correct, under clinical history?
A. Yes.

Q. And which are the fourth and fifth

fingers?

A. I think the ring and small
fingers.

Q. And also he was indicating pain in

the forearm and hand?

A, Yes.

Q. And T know that the MRI came back
normal. But under impression, I just wanted
to ask you a couple of questions. It says
that there's no forearm abnormality
appreciated, but this does not exclude the
possibility of an ulnar nerve impingement or
injury, but there is no gross mass or
abnormal infiltration along the expected
course of the ulnar nerve. What does that
mean?

A. Well, nothing abnormal was
appreciated on these images. And I think the
radiologist is saying that the lack of an
imaging abnormality does not exclude the

possibility that the nerve could have been
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injured.

Q. Then it goes on to state that
there was no obvious tendon or muscle
abnormality appreciated.

A. Yes.

Q. And it looks like your office
received a copy of a nerve conduction report
or nerve conduction study that was performed
by Dr. Levin back in -- on August 10th of
2011? I have a copy of it if you want to
take a look at it. It came in your records.

A. Ch, yes, I have it.

Q. Ch, okay.

A. This is a different exam here.

MR. BARCH: Is this March 13 of
1127

MR. ACCARDC: ©Oh, I'm sorry.
That's the later one.

THE WITNESS: There's two.
BY MR. ACCARDO:

Q. Yes. You have both, right?

A. Yes.

Q. From August 10, 2011 and March 13,

20127
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A. Yes.
Q. All right. Let's talk about that
August 10, 2011. You reviewed a copy of that

report from Dr. Levin?

A, Yes.
Q. And what did that indicate?
A. No electrophysiologic evidence of

diffuse neuropathy.

Q. Is that significant to you at all?

A, Yes.

Q. How so? Obviously it's a negative
finding?

A. Yeah. Diffuse neuropathy would
possibly be a contributing cause of nerve
symptoms if it was present, but this report
states that it's not present.

Q. And sort of going back to when we
asked you that question about, under the
impression in the MRI report, about not
excluding the possibility of an ulnar nerve
impingement or injury, does that -- do the
results from the nerve conduction study from
August 10, 2011 sort of rule that out? Does

that sort of take care of that little caveat,
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if you know what I mean?

A. Well, I don't think it rules it
out either. I felt that additional testing
was warranted to evaluate the possibility of
nerve injury.

Q. Now, after taking the history and
your examination and your review of the
radiological studies as well as the nerve
conduction study, you came up with an

impression back in February of 20127?

A. Yes.
Q. And what was that impression?
A. Right forearm laceration with

—————.

probable partial ulnar nerve injury.

0. And what indications led you to
come up with the impression of a probable
partial ulnar nerve injury?

A. Well, he had a scar over the
region of the forearm where the ulnar nerve
travels. He said it was a deep laceration,
50 there's a possibility that the nerve was
directly injured by the chain saw. And that
he had symptoms of paresthesias, numbness and

weakness, that could be attributable to an
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ulnar nerve injury. There were findings on
examination of local sensitivity and altered
sensation in the distribution of the ulnar
nerve that again suggests the possibility of
a nerve injury.

Q. And your plan was, I think as you
said before, was to send him out for some
additional testing?

A. Yes.

Q. And specifically, you wanted him
to go get an EMG?

A. Yes.

Q. Now, what's the difference -- he
had the nerve conduction study from Dr.
Levin. What's the difference between a nerve
conduction study and an EMG?

Al Well, an EMG is electromyography,
where the muscles are tested for signs of
denervation that would indicate a nerve
injury.

Q. As opposed to a nerve conduction
study which is what?

A. Yes. A nerve conduction study

measures the velocity of the nerve impulses

EXHIBIT 195 - Part 2 of 3
Page 1071 of 1909

Dulberg 004013





I3

10

11

12

13

14

15

le .

17

18

19

20

21

22

23

24

23

which is another way of detecting signs of a
nerve injury.

Q. Why was it then that you wanted
him to have an EMG if he had already had a
nerve conduction study? Just because they
measure two different things?

A, Yes. I think for a more complete
assessment of the nerve function, an EMG in
my opinion is warranted.

Q. And you first brought up the
possibility of a surgery for nerve
exploration pending the results of the EMG;
is that correct?

A, Yes.

Q. What is nerve exploration surgery?
I'm guessing it's somewhat self-explanatory,
but in layman's terms if you could just sort
of explain what you were talking about there.

A. A surgical procedure under
anesthesia to expose the area of the presumed
nerve injury to determine the extent of the
injury and the need for nerve repair or other
treatment if the nerve injury is confirmed.

0. And he indicated that he would
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follow up with his EMG and actually go get
that; is that correct?

A, Yes.

Q. Now, you also have work status is
no restriction. Did Mr. Dulberg give you any
indication or do you know what he was doing
for a living back in February of 20127

A.  He sald he was involved in graphic
design printing.

Q. Did he ever make any complaints or
indicate to you that he was unable to perform
his job duties back in February of 20127

A. I don't recall.

Q. So Mr. Dulberg did go have the
EMG; 1s that correct?

A. Yes.

Q. And he went back to Dr. Levin who
was the doctor that had performed the
previous nerve conduction study?

A. Yes.

Q. And it looks like that EMG was
done on March 13th of 2012°?

A. Yes.

Q. And then he came back to see you
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on April 2nd of 20127

A,
Q.
change in
A.
Q.

EMG?

Q.

A.

Yes,

And he indicated there was no
his symptoms at that time?
Yes.

And you reviewed the report of the

Yes.
And what did that show?

There was no denervation and ulnar

nerve conduction was within normal limits.

And the report states there was no evidence

of focal or diffuse peripheral neuropathy.

Q.

A.

Q.

A,

And is that significant to you?
Yes.
Why or how so0?

It means that there's no

documentation that the nerve was not

functioning normally.

Q.

And you performed an examination

again of Mr. Dulberg --

A.

Q.

Yes.
-— in April?

Yes.
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Q. His right forearm scar was stable
and non-tender?

A. Yes.

Q. And he still had a positive
Tinel's sign?

A. Yes.

Q. And you indicate that adduction of
the small finger remains limited, consistent
with a positive Wartenberg's sign. What is
Wartenberg's sign?

A. The patient will have difficulty
bringing the small finger back toward the
other fingers, indicating weakness in one of
the intrinsic muscles of the hand.

Q. And again, this sensitivity to
percussion with a positive Tinel's sign and
adduction of the small finger with a positive
Wartenberg's sign, are those subjective or
objective findings?

A, Well, Tinel's sign is purely
subjective. The Wartenberg's sign, I suppose
there's a voluntary component possibly, so I
don't know if I would call it purely

objective. I don't know how to answer that
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exactly.

Q. Okay.

A, I suppose it's partly both.

Q. And your plan was —-- you gave him
some different treatment options, and he did
not wish to pursue that exploratory surgery:;

is that correct?

A. Yes.

Q. At least at that time?

A. Yes.

Q. You gave him a referral out for

some therapy?

A. Yes.

Q. For strengthening and scar
management. What is scar management?

A. Treatment for a sensitive scar
from an injury. Maybe local soft tissue
modalities being applied to the scar directly
or scar mobilization with massage and
stretching, those type of things.

Q. Would that be sort of just to
loosen up whatever scar tissue there is in
that area?

A. I suppose. Loosen up and diminish
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sensitivity, discomfort or abnormal sensation
related to the scar.

Q. And again, his activity and work
status was unrestricted?

A. Yes.

Q. He came back to see you to follow
up in May of 20127

A, Yes.

Q. And his complaints at that time

were a little different than they had been

previously?
A, Yes.
Q. How were they different?
A. He said he had persistent pain

with use of his arm, especially gripping
activities.

Q. That was something new to you?

A. Well, I didn't note that earlier.
I don't know if he said it earlier or not,
but it's not in my notes that way. He also
had no change in other symptoms of numbness.

Q. And he indicated that the no
change in his symptoms of numbness which is

not bothersome?
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A. Yes.

Q. And as far as the way that's
written, would that indicate to you that his
symptoms of numbness were not bothersome to
him at that time?

A. Yes.

Q. And he claimed that his function
was limited because of this pain?

A. Yes. That seems to be a new
complaint compared to the initial evaluation.

Q. And upon examination, what were
your significant findings, if any?

A. The right forearm scar was tender
with positive Tinel's sign, local
sensitivity. His finger flexion was full.
There was no triggering or locking, no
clawing. The Wartenberg's sign was still
positive. The intrinsic strength was
slightly weak.

Q. What is intrinsic strength?

A. Strength of the muscles in the
hand that control movement of the fingers.

Q. And how is that measured?

A. With resistance by the examiner.
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Q. And you said that there was no --

A, I mean, it can't be graded
numerically, but a judgment is made about
whether the strength of the muscles is normal
or weak.

Q. During that, is there any
comparison made between a patient's left and
right sides, whatever side they're
complaining of versus, I guess for lack of a
better term, a normal side or an asymptomatic
side?

A. Yes. You can judge whether one
hand is weak when you compare it to the other
side being examined simultaneously.

Q. And you indicate no clawing. What
is clawing?

A, An abnormal posture of the finger
related to muscle weakness or muscle
imbalance which can be seen in an ulnar nerve
injury situation.

Q. And under your treatment plan you
bring up again the possibility of surgery --

A. Yes.

Q. —-— for ulnar nerve neurolysis.
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What is that?

A. Neurolysis is an exploration of a
nerve, surgical exploration of the nerve to
determine the extent of injury to the nerve,
possibly decompress the nerve or release it
from scar.

Q. And he was going to follow up with
Dr. Levin for medication, and then he was
also going to see Dr. -- how do you pronounce

his name?

A. Dr. Biafora is my partner.

Q. Does he have the same specialty as
you?

A. Yes.

Q. Why was it that he wanted to go
see him? Or did you send him to the other
doctor for a second opinion?

A, I think I possibly suggested it,
ves.

Q. And again, his activity and work

status as of May of 2012 was still

unrestricted?
A. Yes.
Q. And he did go see your partner a
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few days later in May of 20127

A, Yes.

Q. And did you have a chance to
review Dr. Biafora's report?

A. Yes.

Q. Was there anything significant to
you in there? Was there anything different

than what you had found?

A. Yes.
Q. And what was that?
A. He noted a positive Tinel's at the

cubital tunnel.

Q. Why is that significant to you?

A. That's another potential location
for compression or dysfunction of the ulnar
nerve.

Q. Which would also explain the
symptoms that Mr. Dulberg was complaining of
to you?

A, Some of them. It wouldn't explain
scar symptoms at a more distal location, but
it may explain nerve symptoms in the ulnar
nerve distribution of the hand.

Q. And what were Dr. Biafora's
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recommendations?

A, He thought there was a likely
partial ulnar nerve injury in the right
forearm and ulnar nerve neuritis. And he
felt the patient may benefit from an ulnar
nerve exp;oration with neurolysis, including
cubital tunnel decompression with possible
anterior transposition, and exploration of
the tender portion of the scar in the
forearm.

Q. And then Mr. Dulberg follows up
with you after his visit with Dr. Biafora?

A. Yes.

Q. It looks like he had started on
some medication from Dr. Levin?

A. Yes.

Q. And what was that that he started
on?

A. Neurontin.

Q. And what is that?

A. Medication used to treat nerve
related pain.

Q. Have you used that drug to treat

nerve related pain in your patients?
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A, Well, I don't prescribe 1t myself,
but I've had patients who were prescribed
that medication by other physicians to treat
nerve related pain.

Q. Why is it that you don't prescribe
it yourself?

A. Well, there's a potential for side
effects, and sometimes the dose has to be
adjusted. And I think it's best prescribed
by a physician with more expertise in that
particular drug.

Q. Would a doctor with more expertise
be Dr. Levin?

A. Yes, a neurologist.

Q. He did indicate no change in his
symptoms despite taking this medication and
that he did have some side effects. Did he
tell you what those side effects were?

A. I don't recall.

Q. And indicates that interfere with
functioning. Did he tell you what kind of
functioning that he was talking about?

A. I don't recall. That medication

can cause some drowsiness. I don't know if
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that's what he was referring to. I don't
have any recollection of this conversation.

Q. So it's not necessarily, as far as
you recall or would know, specifically
related to having functioning difficulties
with his hand or his arm?

A, I don't know.

Q. And Mr. Dulberg had then made the
decision to go ahead with the surgery?

A. Yes.

Q. Now, he had been undergoing some
therapy which in June of 2012 he said was
discontinued due to lack of progress. Was
that therapy that you had referred him out
for?

A. I think at one point I had
referred him for therapy. I don't know if
anybody else had as well. We do have some
records from the therapist. I see one from
April 22, 2013 that has me listed as the
referring physician. And it says discontinue
occupational therapy with home exercise
program.

0. That was in April of 20137
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A. Yes.

Q. Who was that from, what therapy?

A. Dynamic Hand Therapy.

Q. I was just sort of interested
because, going back to your note from
May 14th of 2012, he indicated that the
therapy was beneficial, and then in June of
2012 he indicates that it was discontinued
due to lack of progress. 1 just didn't know
whether your notes reflected or if you had
any of the notes from any physical therapy
showing any lessening of effectiveness or
anything between May of 2012 and June of
2012.

A. I don't have those in my file.
They may have been received and discarded. I
don't know.

Q. And your examination of Mr.
Dulberg on June 6th of 2012 revealed what
that was significant?

A. He had pain with gripping
activities localized to the forearm region,
resulting in increased numbness in the ring

and small fingers with weakness of his grip.
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The rest of it was I think unchanged from
what we had previously documented.

Q. And you were able to duplicate the
positive Tinel's sign at the cubital tunnel
area?

A. Yes.

Q. And it says without ulnar nerve
subluxation. What does that mean?

A. The nerve did not subluxate or
move out of position when the elbow was bent.
So the nerve was stable.

Q. You went over your plan for
surgery with him, he said everything was good
to go with that, is that right, insofar as he
wanted to have the procedure done?

A. Yes. I think he wanted to
proceed, and he understood the risks and
benefits and possible complications and the
expected outcome and the prognosis. And
informed consent was obtained for the
procedure.

Q. Now, you note the prognosis is
guarded in terms of symptom improvement. Why

is that or why was that at that time?
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A. Well, we didn't know exactly how
much improvement there would be, so that's
why the prognosis is guarded. 1It's hard to
predict how much better the symptoms will be
when we don't know the extent of the nerve
injury until we explore it. So we just
couldn't make a firm prognosis without
knowing the extent of the nerve injury and
how it would respond to the surgical
treatment.

Q. And he did have the procedure then

on July 9th of 20127

A, Yes.
Q. And you performed that surgery?
A. Me and Dr. Biafora.

Q. Biafora, okay. Sorry if I'm
mispronouncing his name.

A. I'11l tell him.

Q. Your preoperative diagnosis and
postoperative diagnoses were the same; is
that correct?

A. Yes.

Q. As far as under what circumstances

the procedure was performed, is that under
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general anesthesia, local anesthesia,
inpatient, outpatient?

A, I think it was outpatient surgery
under regional block anesthetic which would
also include sedation.

Q. Would he have been under at that
time or more like in like twilight? He
wouldn't have been all the way under.

A. Not a general anesthetic, but he
would have been sedated which you might refer
to as twilight. And his arm was blocked with
local anesthetic so that it was numb during
the procedure.

0. And what were your findings? Now,
there were a couple of components to this
procedure; 1is that correct?

A, Two, yes.

Q. One was to the right elbow region
which would have been the cubital tunnel
release; is that correct?

A. Yes.

Q. And the other one was in regards
to the area of the right forearm; is that

correct?
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A. Yes.

Q. In regards to the cubital tunnel
area, what procedure and what findings did
you come up with during that?

A. Cubital tunnel release was
performed and there was thickening of the
cubital tunnel ligament with scarring of the
ulnar nerve to the floor of the cubital
tunnel and local constriction. The nerve
also appeared constricted at the flexor
pronator aponeurosis. And there was another
structure above the cubital tunnel but no
constriction of the nerve at that level.

Q. What does all of that mean in

layman's terms?

A. That he had a pinched nerve at the
— ——

elbow.
Q. Is that similar to the findings in

regards to his left arm back in 2003, 20047

A. I don't have the operative report
in the records here from that procedure, so I
can't tell you the specific findings that
were noted.

Q. The findings at least in your
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operative report from July of 2012 in regards
to the cubital tunnel, are those consistent
with cubital tunnel syndrome? Is that sort
of what we're talking about?

A, Yes.

Q. And we had already talked about

some common causes of cubital tunnel syndrome

before?

A. Yes.

Q. In regards to the area where the
injury was —-- strike that.

In regards to the right forearm,
what did you find?

A. There was extension of the
laceration into the subcutaneous tissues and
fascia overlying the flexor carpi ulnaris
muscle. A piece of retained absorbable
suture material was present. The muscle
fibers were intact. The ulnar nerve was
intact beneath the muscle belly. There was
no visible scarring around the ulnar nerve at
this level.

Q. And again, in layman's terms, what

does that mean?
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A, It means that the laceration from
the chain saw was relatively deep -- below
the skin, below the fat, and into the muscle
covering -- but the muscle fibers were
intact. There was a suture material present
presumably from when the laceration was
originally repaired at the time of the
injury. And the nerve was not cut or visibly
scarred in that area.

Q. Was that, what you found during
the procedure in regards to the right
forearm, is that significant to you at all
either one way or the other in regards to the
complaints that Mr. Dulberg had made before
the surgery.

A, Yes, it's significant.

Q. How so or why?

A. Well, T think that scarring from
the laceration would account for his
symptoms. And fortunately, the nerve itself
was not cut or scarred and we didn't have to
repair the nerve, so that was fortunate.

Q. How would it be that the scarring

from the laceration would cause his symptoms?
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What exactly would have been happening there?

A, Well, it's hard to know
specifically what the mechanism of the pain
symptoms and nerve symptoms was. We can't be
sure what's causing those symptoms, although
there's certainly scarring from the
laceration involving the muscle, fascia, and
near the nerve. So I think that's about all
we can say in terms of an explanation for his
symptoms.

Q. How about what you found in
regards to his cubital tunnel syndrome in
relation to the complaints that he was
making, could that also have been a cause?

A. Yes. I think the nerve
compression could account for the symptoms of
paresthesias, the numbness in that
distribution of the ulnar nerve, and the
weakness.

Q. And those are two independent
findings or independent areas in regards to
the cubital tunnel area and the right
forearm; is that a fair statement?

A, Yes, two separate sites.
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Q. Now, after the procedure you
performed, he came back to see you for
various follow-ups in July, August, and then
October of 2012; is that correct?

A, Yes.

Q. And how was he progressing during
that time in regards to his recovery from the
procedure?

A. His pain was controlled. His
incisions were clean. There was no
infection. The incision healed, incisions
healed. He was doing well. His arm felt
better. His function had increased. His
symptoms had improved.

Q. Did his symptoms completely
resolve or were they just improved?

A. They did not resolve completely.
But through August 27th it says that his
progress -- he was making progress in
therapy. His strength had increased. His
function had improved. There was still some
scar tenderness and soreness in the elbow.

Q. And was he put on any restrictions

as far as use or work?
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A, Yes.
Q. And what were those?
A, Initially he was off work after

the surgery until July 30th. Then he was
given restriction to limit activities
requiring forceful gripping and avoid
lifting, pushing and pulling with the right
arm. And those restrictions were modified
October 22, 2012 to be limited forceful
gripping and limited lifting, pushing and
pulling.

Q. Would he have been limited or were
the limitations that you imposed on him,
would they have been in any way related to
any type of use of the computer, mouse, track
pad, keyboard, anything like that?

A. No, those activities would not
need to be avoided or restricted because they
don't require forceful gripping, lifting,
pushing or pulling.

Q. And it looks like then he started
to -- or he came back and, starting in
December of 2012 and thereafter, started

making some complaints related to his left
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arm; 1s that correct?

A. Yes.

Q. And did he indicate when those
difficulties with his left arm started?

A. He said recent onset. Well, that
was my report saying recent onset. I don't
recall if he said exactly when it started.

Q. And what types of symptoms was he
complaining of in his left arm?

A, There was tenderness to the
lateral epicondyle and guarded range of
motion. Pain at the end range of extension
and pain reproduced with resisted wrist
extension. So those were consistent with
lateral epicondylitis.

Q. Which is what?

A. Degeneration of the tendon origin
at the elbow.

Q. Is that in any way related to what
people refer to as tennis elbow?

A. Yes, that's another term given to
it.

Q. And what are some causes for that

particular condition?
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A, It's typically degenerative. It's
wear and tear. The tendon fibers lose
strength and pain symptoms can develop.

There can also be injuries that precipitate
symptoms like blunt trauma to the area or
certain strenuous manual activities that can
aggravate it and cause symptoms to arise.

Q. Can it result from somebody
overcompensating in using one arm over the
other?

A. Well, that's kind of a vague
scenario, overcompensating. I think if that
resulted in enough strain to the involved
tendon, it could aggravate it and precipitate
symptoms of it. Depends on what activities
we're talking about.

Q. Starting in December and up to --
it looks like your last visit with him was in
late August of 2013, were the complaints
limited to the left side or was he also still
making complaints of anything related to the
right side?

A. Well, in March of this year he

sald that his right forearm was sore
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intermittently and there was mild sensitivity
at the forearm scar. And then most recently,
in August of this year, he described
intermittent right forearm muscle cramping
with discomfort.

Q. Was that cramping with use or
certain activities or was it just sort of
coming out of nowhere or doesn't it indicate?

A. It doesn't say for sure, but I see
a note that the patient's neurologist
suspected possibly dystonia and suggested a
referral for evaluation and medical treatment
by a neurologist who specializes in that
condition.

Q. Did you make any referrals out to
any other medical care providers?

A. I see a note of referral to Dr.
Kujawa, a neurologist.

Q. And that would have been done by a
referral that you made?

A. Yes.

Q. And in regards to his complaints
of left-sided problems beginning in December

of 2012, what if any treatment did you
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provide him and what was your impression? Or
I guess that would sort of go vice versa.
What was your impression and what if any
treatment did you provide for him?

A. The impression was left lateral
epicondylitis. We gave him a referral for
therapy for epicondylitis protocol. We gave
him activity and work restrictions to avoid
aggravation of his symptoms. We gave him a
local steroid injection in the left elbow
with continuation of occupational therapy.
And then as far as the last visit in August
of this year, he was allowed to follow up as
needed.

Q. Does your office, as far as you
know, show any future appointments scheduled
with Mr. Dulberg?

A. I don't know. I don't have that
information available here in the file.

Q. Is that something we would be able
to check?

A. Yeah. It would be on the computer
in the office.

Q. I'm going to ask you some opinion
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questions. I would just ask that any
opinions you give be within a reasonable
degree of medical and orthopedic surgical
certainty. Fair enough?

A. Yes.

Q. Do you have an opinion regarding
what if any injuries Mr. Dulberg suffered as
a result of the incident with the chain saw
back in June of 201172

A. Yes.

Q. And what is that opinion or
opinions?

A. A deep soft tissue laceration in
the right forearm.

Q. And what if any treatment that you
rendered was related to that particular
injury?

A. The EMG test I ordered; the
supervised occupational therapy before
surgery; the second opinion visit by Dr.
Biafora; the surgical procedure of July 9,
2012; and the postoperative therapy and the
-— well, those are the treatments I believe

were needed as a result of the accident.
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Q. And your prognosis, at least as
far as your last visit with him on
August 26th of 2013, what would your
prognosis be in relation to any injury that
you believe he suffered as a result of the
chain saw accident, the deep soft tissue
laceration?

A. The prognosis would be for
symptoms to remain stable, unless the patient
gets treatment by another neurologist which
is effective, which I don't know. So within
certainty I can say that the prognosis for
symptoms to remain unchanged is expected.

Q. Are you able -- do you have an
opinion as to whether the cubital tunnel
syndrome that you found in the surgery that
you performed, is that in any way related to
the incident with the chain saw?

A. I don't think so.

Q. Are you able to differentiate
between symptoms that Mr. Dulberg was
complaining of in relation to -—- or comparing
the cubital tunnel syndrome versus the deep

soft tissue laceration in the right forearm?
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A. Yes, to some degree.

Q. Could you tell me what those
differences are? What symptoms would you
attribute to which condition?

A. The forearm laceration would
account for the symptoms of scar sensitivity,
tenderness, pain with gripping. And the
cubital tunnel syndrome would account for
sensitivity at the cubital tunnel region and
paresthesias in the ring and small fingers,
numbness in the ring and small fingers.

Q. Was any of the treatment that you
rendered to Mr. Dulberg directed specifically

or in part to the cubital tunnel symptoms or

syndrome?
A. Yes.
Q. What treatment was that?
A. The cubital tunnel release surgery

and the therapy treatments directed at the

scar related to that surgery and the elbow

motion.
Q. Is there any overlap in the care
that he —-- or the care or the treatment that

he received for the soft tissue laceration
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from the chain saw and the cubital tunnel --
I know that the surgery was for both
conditions. But as far as the therapy, is
there overlap there?
A. Yes. I presume they would have
treated both areas at the same time.
MR. ACCARDO: All right. I don't

think I have anything else. Thank you,

Doctor.
EXAMINATTION
BY MR. BARCH:
0. Doctor, Ron Barch again on behalf

of the McGuires. I think Attorney Accardo
covered almost everything I wanted to, which
will expedite my questions. Just a couple
things, though, in follow-up.

There were some questions earlier
that Mr. Accardo had about the left elbow,
the tennis elbqw, we were referring to that,
that he developed or he saw you for in 2013.
And he was asking whether overcompensating,
overcompensating use of the left arm due to

problems with the right arm might cause that.
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And I'm just going back. When you said -- I
think you answered, it would be dependent on
the activities that they're doing with the
left elbow?

A. Yes.

Q. What about just like adult daily
living activities, like getting dressed or
doing dishes, just doing normal, everyday
things? Or are you talking about something
more specific like work related repetitive
trauma, that type of thing?

A, Well, T think in order to have a
bearing on causation it would have to be
beyond ordinary arm use, because we know that
the degenerative process affects the tendon
origin over time anyway. So normal, everyday
tasks or usage wouldn't be expected to cause
that condition beyond the chance it would
already occur.

Q. And then with respect to the
laceration of the arm, you talked in detail
in response to Mr. Accardo's questions about
the symptoms he had before the exploratory

surgery and after. Anything about the left
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arm, having seen him post-op, that would
render him totally disabled? The left arm
meaning the laceration part of the injury.
A, The laceration was the right
forearm.
Q. Excuse me. Let me start that
question over.

I just need to find out whether or
not you saw anything about the laceration to
the right arm, the things you saw during
surgery and then your observations of him and
his complaints following the exploratory
surgery of the forearm injury, the
laceration, anything about that that you
believe would have rendered him totally
disabled?

A. What do you mean, totally

disabled?
Q. Unable to work any job at all.
A. Well, for the time period after

the surgery was performed, he was given a
restriction to be off work. That was until
July 30th of 2012. After that he was given

restrictions to limit use of the right arm
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related to that injury and that surgery. But
restrictions and disability don't necessarily
equate. So disability would depend on what
his function was and what his capability was
and what his opportunities were, I suppose.

Q. And so if I understand your
testimony, with respect to -- are you talking
about the elbow surgery or the forearm
laceration that necessitated the restriction
against pushing, pulling and lifting with the
right arm?

A. Well, the restriction was given
after the surgery which had two parts. Are
you asking which part necessitated the
restriction?

Q. And that's what I'm trying to get
at. I know that there's two different areas
that you focused on during the surgery; the
laceration of the right forearm, which I
believe you said did not actually cut or scar
the nerve, correct? Having gone through that
exploratory surgery, it does not appear that
the chain saw severed, cut or scarred that

ulnar nerve in the forearm where the
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laceration was?

A. Correct.

Q. And then there was some -- and you
described in detail how deep you believe it
went, having done that exploratory surgery.
And then there's obviously the left -- the
right elbow surgery that you did. And I know
that for a pericd of time there was
overlapping therapy for the forearm, the
right forearm, and then the right elbow. And
at some point he's released from care and he
stopped the physical therapy on the arm
totally, correct?

A. Yes. He was allowed to continue
home exercises as of October 22, 2012 and
advance activities with use of his right arm
as tolerated at that time.

Q. And he continued, though, if T
understood your testimony in response to Mr.
Accardo's question, I have the restriction on
pushing, pulling and lifting with the right
arm?

A. Limited gripping, lifting, pushing

and pulling, vyes.
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Q. And what I'm trying to get at now
is, i1s that because of the injury he had to
the forearm, was it the cubital syndrome in
the right elbow, is it both, if you're able
to tell us, the ongoing restriction?

A. Well, from my examination at that
time, his tenderness was at the forearm scar
region and there was still some pain with
gripping at that location. So I would
attribute the need for those restrictions to
the forearm injury as opposed to the cubital
tunnel elbow condition.

Q. And then if I -- with respect to
whether he's disabled as an ongoing basis
from that point forward, it would be the —-
he would be disabled only to the extent that
he would have to accommodate those
restrictions in any form of employment?

A. I suppose you'd have to
accommodate for his function, for his -- the
word I would use would be "impairment" as
opposed to "restriction."”

0. You wouldn't want him to -- I

guess if I'm understanding your restriction,
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he would want to avoid work that would
require pulling, pushing and lifting on a
regular basis with the right arm?

A, To the extent that that causes his
symptoms to become intolerable.

Q. And then finally, is there
anything you saw at that time, in October
when he was let go with those limitations,
that rendered him incapable of working at
allve

A.{ No. He said he was currently
unemployed at that time and planned to pursue
disability, but he was allowed to use his
right arm as tolerated.

Q. And that's the confusing part for
me. Did you see anything that you would have
endorsed in terms of acquiring disability,
total and complete disability?

A. I think disability can be total or
partial and can depend on one's functional
abilities. So I think his function could
have been impaired to some degree. T don't
think it would necessitate a total disability

from any job, though. Is that what you're

EXHIBIT 195 - Part 2 of 3
Page 1108 of 1909

Dulberg 004050





3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

60

asking?
Q. That's what I'm asking.
MR. BARCH: Thank you. That's all
I have.
MR. LUMBER: Do you have anything
further?
MR. ACCARDO: No.
EXAMINATTION
BY MR. LUMBER:
Q. Doctor, I just have one question

that I want to follow up with you. If I
understood your testimony correctly,
regarding the cubital tunnel procedure that
was done on his elbow, you were asked whether
or not in your opinion you felt that was
related to the chain saw accident, and I
believe your answer was that you didn't think
S0.

Can you Jjust give me a little bit
of basis as to why that -- why you feel that
way? Mainly because, as we had stated
before, there is -- trauma and whatnot can

cause cubital tunnel syndrome I believe as
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you had testified earlier. So can you just
clarify that a little bit for me as to what
your basis is for why you feel that was not
related to the accident?

A. I think the zone of injury for the
accident was relatively distant to the area
of the cubital tunnel, in the forearm as
opposed to the elbow. So trauma to the area
of the elbow would be suspected as a
potential cause for cubital tunnel if that
occurred. But I think this laceration was
too distal to affect the nerve at the level
of the elbow.

On the other hand, even though
it's not directly injuring the cubital
tunnel, the need for that surgery which
included the cubital tunnel arose after the
accident which brought him to see me. So I
suppose there's some relationship of the
injury and the surgery that included the
cubital tunnel, but I don't think the
specific laceration injured the nerve in the
area of the cubital tunnel.

MR. LUMBER: Okay. That's all I
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have.
MR. ACCARDO: I don't have

anything else.

FURTHER EXAMINATION
BY MR. BARCH:

Q. Would it be fair to describe it,
your last comment, as being there's an
overlap in terms of timing but not a direct
connection in terms of the injury and the
location of the elbow, in relation to the
elbow?

A. Yeah. There's not a direct injury
to the nerve at the level of the elbow. But
the condition came to light potentially as a
result of the evaluations we did for the
laceration.

Q. Well, there was a period of time
before you did the surgery where you were
kind of struggling to figure out why he was
having the paresthesia and grip weakness in
the hand.

A. Yes. And I think the first time

it was really brought up as a diagnosis was
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when he saw my partner, Dr. Biafora, who it
seems suggested that that was part of the

cause of his ongoing symptoms.

Q. And that was borne out during
surgery?

A. Yes.

Q. Thank you.

A. I think the findings there were

borne out.

FURTHER EXAMINATION
BY MR. LUMBER:

Q. Juét one last follow-up. Any
chance that any of the cubital tunnel
dysfunction or ailment could have been any
type of byproduct from the injury from the
forearm, meaning from the injury of the
forearm somehow caused this later injury to
the cubital tunnel area?

A. I just don't think the mechanism
would -- that one incident would cause
cubital tunnel.

MR. LUMBER: Okay. Gotcha.

MR. ACCARDO: I don't have
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anything else. I think we're done.
Signature? Waived or reserved?

THE WITNESS: I can waive the
signature.

MR. ACCARDO: Thank you.

(DEPOSITION CONCLUDED AT 10:41 A.M.)

* kK k kx %
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STATE OF ILLINOIS )
)y SS:
COUNTY OF L A K E )

I, Jill s. Tiffany, CSR,
Certified Shorthand Reporter, and a notary
public in and for the County of Lake and
State of Illinois, do hereby certify that
DR. SCOTT SAGERMAN on October 15, 2013 was
by me first duly sworn to testify to the
truth, the whole truth, and nothing but the
truth, and that the above deposition was
recorded stenographically by me and

transcribed by me.

I FURTHER CERTIFY that the
foregoing transcript of said deposition is
a true, correct, and complete transcript of
the testimony given by the said witness at

the time and place specified.
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I FURTHER CERTIFY that I am not a
relative or employee or attorney or
employee of such attorney or counsel, or
financially interested directly or
indirectly in this action.

IN WITNESS WHERECF, I have set my

hand.

Jill S. Tiffany
Certified Shorthand Reporter
Certificate No. 084-002807
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MEMORANDUM

TO: File
FROM: Hans
DATE: April 13,2012

SUBIECT:  pAUL DU LBERG - RECORDED PHONE STATEMENT FROM
DETFENDANT, DAVID GAGNON

Recorded statement saved under “Dulberg file - starts 9:16 to 6:03.

[was (urning so that the back was going to cut and an easier goatit. The

refare. the branches
that came down, | Luess | can say “we

" without saying “me™ opted to stand the branches up and
procecded to cut. We done this many times. basically scalding oft the small brapches to make in size
of 2or 3 inch diameter pine needles loft, nothing of real value to something to clean up. Sa. in doing
s0 we had cut probably. 1 don't know., have g cord of little tiny pieces and had some left and we
to one where I didn"( change position. and Just so you it was the way that |
it checked, in other words, 1 wasn 't free wheeling it out in front of me. always in pasition and we pof
toabranch that mavbe we shouldn't have tried to cut. it was aljtle flimsy. so when | hig the croteh
it flexed. At that time. ves Lwas handling the saw. but aut at the samce Gime and Just because we
know each other so well, ] assumed 1t would be ok to supportit. In doing so. 1 was already into (he
cutand the crotch just | and 1 just nicked his arm. So [ am wondering at this point. I was fhere
in the aperating room 1 looked into his flesh T was there weeping with him not aceepting negligence
or responsibility 1 full but certainly feeling my friend's pain. calling mv mother of course she is
concerned. she provided for al] of the information and such for his medical bills and whatever 1o be
paid and paid for his medication that day for pain and actually gave him some money for. vou knowy.
doing the work. 1 think —___aud he worked and he probably had intentions of getting something
and actually [ am wondering what is the premise that he is suing on and to what extent i vou can
answer those questions for me because [ have known Paul for a long time. ok_ Lam going to tell voy
something else, he hetped pe voof'my roof this summer. he did renovation work for a guy over here
in Twins Lakes and ironically we talked and youknow and }"'m Jike veah T know that guy. his name
18 Mike Thomas and. | mean. what is the premise that is he suing on? '

gol
was operating the saw and

Hans -] would he happy to tell va. I mean. ] don’t know if you know this. our lines are recorded. by
Tdon'thave to keep it tCyou don’t want me to.

No.Tdon(care. evervthing Tam saving is the truth and that’s the way that | operate and I'm glad thal
itis recorded and that we are both verified and so continge.

Hans - T don’t expect vou to tel] me anything but the truth anyway. so as long as that is a cood deal
then fine.

What he said. you know. is that. we can make a lot of money in this. and I said we' T said Paul. I'm
still thinking about vour arm and getting home and getting your meds and he sav ah. we 'l atk about
itlater. So.once again. per law [ understand that he is entitled to something but (here should |

Du
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Sneed why it should he hyped. pumped. exaggerated itand what [ just ol yYouwas the truth. ok. g

tar as his MUY My face was right in there, | mean he was all...
their _ Filing away at his flesh. but when it came down o it, I'm nat a doctor. but J can 1ol va the
facia is a white membrane underneath Your. scparates vour museje from vour fatty tissue of vour
epidermis, that is how deep it went. Now. we are nat to judge or Lo say how bad it is. bu( as far as
I'm concerned and anyone there, he had 7 stitches I think. 2

2 inside and then 6 outside. it was g deep
superficial Louge and eulting the nerves, tendons, muscle.

and got pain medication ang

S Ay YIRS Py PRI\ fepn 22 phang Al e Cognee .1 080 wrd
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Expert Withess Records Pairt Duiberg v David Gagron & McGuires Randal Baudin — Plaintff Lawyer
Consuitation rate = $250,80 per hour
Mileage rate = $0.575 per mile
Date Beseription of work Startingime  Endingfime  Elepsetime {min)  Daflytime Consuligion Travel Mesls Expenses Fees& Payments Payment owed
summary fees mieage Expenses  received
{hrs)
120315  Agreed to help on case 0.00
121618  Retainer received $1,000.00
12018715  Reviewed deposition of David Gagnon Part 1 01:43:00 PV 03:04:00 PM 81.00
continued 04:39.00PM  05:34:00 PM 55.00 2.3
12721746 cantinued 09:34:00 AM  09:50:00 AM 16.00
continued 10:08:00 AM  11:19:00 AM 71.00 1.5
12/22/15 __Reviewsd deposition of David Gagnon Part 2 03:21:00 PM  04:06:00 PM 45.00 0.8
12124415 continued 12:3T:00 PM  01:49:00 PM 72.00
continued 02:26:00 PM  03:54:00 PM 88.00 2.7
01/05/16  Reviewed deposition of Paii Dulberg 10:00:00 AM  10:07:00 AM 7.00
continued 11:07:00 AM_ 01:44:00 PM 167.00 27
01/06/16 continued 08:45:00 AM  10:45:00 AM 60.00
continued 11:23:00 AM  12:53:00 FM 90.00
cortinued 01:06:00 PM  01:20:00 PM 14.00
Reviewed Operative report and pictures 01:30:00 PM  02:12:00 PM 42.00 34
01/11/16  Prepare Findings 03:58:00 PM  05:08:00 PM 71.00
) continued 05:18:00 PM _ 05:58:50 PM 40.00 1.9
811218 condinued 031300 PM  04:40:00 PM 87.00 1.5
01/22/18  Preparation for call with Baudin: send Findings 11:118:00 AM  11:43:00 AM 27.00
Call wilj Mr. Baudin 02:08:00 PM  02:15:00 PM 6.00 08
D02/09/18  Discussed case with Kelly Haudin 10:00:00 AM  10:10;00 AM 10.00 02
021016 Finafize report of findings and send to Baudin f1:00:00 AM  12:02:00 PM 8200
continued 02:17:00 PM__ 03:16:00 PM 59.00 2.0
Tetal to date 19.3 $4,833.33 $0.00 $4,833.23 $1,000.00

$3,833.33





THOoMAS J, POPOVICH
Hans A. Mast

Jorn A. KORNAK

The Law Offices of Thomas J. Popovich P.C.

3416 W. ELM STREET
McHenry, ILLvois 60050
TeLepHONE: 815.344.3797
FacsmiLe: 815.344.5280

www.popovichlaw.com

January 7, 2015

VIA FACSIMILE: 815/288-3068

Megan G. Heeg

- Ehrmann, Gehlbach, Badger, Lee & Considine, LLC -

215 E. First Street, Suite 100
Dixon, IL 61021

Dear Ms. Heeg:

RE: Bankruptcy Estate of Paul Dulberg, Case No. 14-82297

Mark J. VoG
RoBeRT J. LUMBER

I received your recent correspondence. I am currently representing Paul Dulberg for injuries he
suffered when his arm was struck by a chainsaw on June 28,2011. We are in the midst of discovery.
There is no scheduled trial date. At this point, the defense is taking a “no liability” position and
therefore, the chance of recovery is uncertain. I believe liability will be extremely difficult. We have
calculated Paul’s medical expense related to the: occurrence as exceeding $60,000. To my
knowledge, most of the medical expense is outstanding. However, my belief is that any eventual

recovery will be much less.

I will be pursuing settlement negotiations. I am not sure at this time how this case will end up.
Happy to speak with you at your convenience. ‘

smq

Very truly yours,

HANS A. MAST
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* % Transmit Confirmation Report x x

P1 Jan 7 2015 04:01pm

Sender : GUEST .
TTI1:Law Offices T Popavich TTI Number:1-815-344-5280

Destination Type Mode Start Time Time Page Note Resuit Détails

18152883068 FAX Fine 01/07 04:01pm 00°19” 1 . $0K

The Law Offices of Thomas J. Popovich P.C.

3416 W. ELM STREET
McHenryY, ILLvois 60050
TrrepHong: 815.344.3797
Facsme: 815.344.5280

THOMAS J. POPOVICH www.popovichiaw.com Mark J, VoG

Hans A. Masr | Roserr J. LUMBER
Joun A. KORNAK :

January 7, 2015

VIA FACSIMILE: 815/288-3068

Megan G. Heeg

- Bhrmann, Gehlbach, Badger, Lee & Considine, LLC .
215 E, First Street, Suite 100
Dixon, IL 61021

RE:  Bankruptcy Estate of Paul Dulberg, Case No. 14-82297
Dear Ms. Heeg: .

I received your recent correspondence. I am currently representing Paul Dulberg for injuries he
suffered when his arm was struck by a chainsaw on June 28,2011, We are in the midst of discovery.
There is no scheduled trial date, At this point, the defense is taking a “no liability” position and
therefore, the chance of recovery is uncertain. [ believe liability will be extremely difficult. We have
calculated Paul’s medical expense related to the-occurrence as exceeding $60,000. To my
knowledge, most of the medical expense is outstanding.. However, my belief is that any eventual
recovery will be much less.

I will be pursuing settlement negotiations. I am not sure at this time how this case will end up.
Happy to speak with you at your convenience.

Very truly yours,

HANS A. MAST

smq

WAUREGAN OFFICE .
210 Norret MARTIN LUTHER
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% x Transmit Confirmation Report x x

P1 1 Feb 4 2014 10:12em
;??E;SUSﬂices T Popovich  TTI Number:1-815-344-5280
stination Type Mode Start Time  Time Page Note Result Details
152267701 FAX Fine 02/04 10:11am 01°20” 2 x 0K

LAW OFFICES OF THOMAS J. POPOVICH, P.C.
3416 West Elm Street
McHenry, IL 60050
Telephone: 815-344-3797
Facsimile: 815-344-5280

ERSONAL & CONFIDENTIAL
TELECOPY COVER SHEET

A e’ ///

FACSIMILE; 9 T4 g/ AR ”'?}O/

/o
FROM: 8M

LAW OFFICES OF THOMAS J. POPOVICH, P.C.
3416 West Elm Street

McHenry, IL 60050

815-344-3797 Fax: 815-344-5280

s

NUMBER OF PAGES: (INCLUDING COVER SHEET)

MESSAGE: . 14

CONFIDENTIALITY NOTICE
THE INFORMATION CONTAINED IN THIS FAX AND ANY ACCOMPANYING DOCUMENTS ARE ATTORNEY PRIVILEGED AND
CONFIDENTIAL INFORMATION INTENDED ONLY FOR USE BY THE ADDRESSEE. IF YOU ARE NOT THB'{:ITENDED RECIPIENT,
OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT
ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION {$ STRICTLY PROHIBITED. IF YOU HAVE

RECEIVED THIS IN ERROR, PLEASE RETURN THE ORIGINALS TO THE SENDER VIA THE U.S. POSTAL SERVICE. THANK YOU,
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Form W"g Request for Taxpayer i‘:ﬁf;::‘ g'o‘:“gt
(Rov. January 2011) Identification Number and Certification send to the IRS.
Intemal Ravenue Service
Nema {as shown an your incoma tax retum) )
aw Office T as_J. Popovich, P.C

{ Buslness rame/disregarded entity name, if different from above

Check appropriato box for federal tax
classification (required): {7) individuat/sote propriotor

] other (sea instructions) »

[l cComperation (] SCoporation ] Partnership [ Trust/estate

[] uimited llability company. Enter the tax classification (G<C corparation, S=8 corporation, Pspartnership) »

E] Exempt payee

Address (number, street, and apt. or suite no.)

3416 W. Elm Street

Requester's name and address (optional)

Gity, state, and ZIP codo
McHenry, IL 60050

Print or type
See Specific Instructions on page 2.

List account number(s) hero (optional)

Taxpayer ldentification Number (TiN)

Enter your TIN in the appropriate box. The TIN provided must match the name given on the “Name” fine | Socla! securily numbor
to avold backup withhalding. For Indiiduals, this is your soclal secutity number (SSN). However, for a
resident allen, sole propretor, or disregarded entity, see the Past } instructions on page 3. For other - -
entitles, It Is your employer Identtfication number EIN). If you do not have a number, see How fo get a

TIN on page 3.

Nota. If the account is In more than onae name, see the chart on page 4 for guldelines on whose

number to enter.

CPGEIN  Cerlification

Und penalties of perjury, | certify that:

1. The number shown on this form is my correct taxpayer identification number {or | am waiting for a number to be issued to me), and

2. 1am not subject to backup withho!ding because: (a) | am exempt from backup withholding, or (b) | have not been notlfied by the Intemal Revertue
Service (IRS) that | am subject to backup withhalding as a result of a fallura to repont all Interest or dividends, ar {c) the IRS has notified mae that | am

no longer aublect to backup withholding, and
3. | am a U.S. cltizen or other U.S. person {defined below).

Certiticatlon lnstructlans. You must cross out item 2 above If you have been notifled by the IRS that you are currently subject to backup withhalding
bacause you have failed to report all interest and dividends on your tax retum. For real estate transactions, Itern 2 does not apply. For mortgage
interest pald, acquisition or abandonment of secured property, cancsliation of debt, contributlons to an Individua! retirement arrangement (iRA), end

generzlly, payments other than Interest
Instructions on page 4.

dividends, you are not requlre})o slgn tho cortification, but you must provide your correct TIN, See the

P

Sign Signatura of
Here U.8. person »

General Instructions

Section references are to the intemal Rewenfje Code unless otherwise
noted.

Purpose of Form

A person who is roquired to file an information retumn with the IRS must
obtaln your comract taxpayer ident!fication number (TIN) to report, for
example, incoma pald to you, real astate transactions, montgage Interest
you pald, acquisition or abandonment of secured property, cancellation
of debt, or contributions you made to an IRA.

Use Form W-9 only if you are a U.S. person {including a resident
allen}, to provide your comrect TIN to the parson requesting It (the
requester) and, when applicable, to:

1. Cortify that the TIN you are giving Is covect {or you are walting for a
number to bo issued),

2. Certify that you are not subject to backup withholding, or

3. Clalm exemption from backup withholding if you are a U.S. exempt
payee. If applicable, you are also certifying that as a U.S. person, your
allocablo share of any partnership income from a U.S. trade or business
Is not subjact to the withholding tax on forelgn partners’ share of
effectlvely connected income,

T e A 12
/-

g

%'« oato> &"/’/ﬁé

Note. If a requester glves you a form other than Form W-9 to raquest
your TIN, you must use the requester’s form if it Is substantially similar
to this Form W-9.

Definltion of a U.S. person. For federal tax purposes, you are
consldared a U.S, person {f you are:

¢ An individual who is a U.S. citlzen or U.S. resident alten,

« A partnership, corporation, company, or assoclation created or
organized In the United States or under the laws of the Unitod States,

* An estato (other than a forelgn estate), or
« A domestic trust (as defined in Regulations section 301.7701-7).

Spagcial rules for partnershipa. Parinerships that conduct a trade or
businass in the United States are generally required to pay a withholding
tax on any forelgn partners’ share of Income from such business.
Further, in certaln casas whore a Form W-8 has not been recelved, a
partnership Is required to presume that a partner is a farelgn person,
and pay the withholding tax. Therefore, If you are & U.8. parson thatis a
partnar in a partnership conducting a trado or business in the United
States, provide Form W-8 to the partnership to establish your.U.S.
gtatus and avold withholding on your share of partnership income.

Cat. No. 10231X

Form W-9 Rov. 1-2011)
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FEB-16-2015 MON 02:49 PHE O FAX NO. © 15 288 3068 P,

y

Ehrmann Gehlbach Badger Lee & Considine, LLC

215 E. First Street, Suite 100
Dixon, IL 61021
815-288-4949
Fax: 815-288-3068 E-mail:  heeg@egble.com

FAX TRANSMISSION COVER SHEET

Dale: February 16, 2015

To: Hans Mast, Esq.

Fax: 815-344-5280

Re: Dulbere 090129

Sender:  Megan G. Heeg, Esq./kme

YOU SHOULD RECEIVE “ésEfAGES, INCLUDING THIS COVER SHEET. IF YOU DO NOT
RECEIVE ALL THE PAGES, PLEASE CALL 815-288-4949,

AR R o o o o o o Ko o ok o o R OK

CONFIDENTIALITY NOTICE: The information contained in this facsimile message
is ATTORNEY PRIVILEGED AND CONFIDENTIAL INFORMATION intended only for
the use of the individual or entity named herein. If the reader of this message is not the
intended recipient or the employee or agent responsible for delivering it to the intended recipient,
you are hereby notified that any dissemination, distribution, or copy of this communication is
strictly prohibited. If you have received this communication in error, please immediately notify
us by telephone and return the original message to us at the above address via the United States
Postal Service. Thank you,
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FEB-16-2015

5

MON 02:49 PM EGBLC - D h // FAX NO. 1 815\288 BE )

Ehrmann Gehlbach Badger Lee & Considing, LLC

Atrorneys At Law
Commence Towens, Suite 100

P.0O. Box 447
Gany R. Gehlback 215 E. Fin(:': Sreer 1ElEP|1‘Dl:IE: (815) 288-4949
David W, Badqer Dixon, IL 61021 facsimile; (815) 288-3068

Douglas E. Lee

ALSO ADMIITED IN VIRGINIA &
THE DISTRICT OF COLUMNIA

Dana M. Considing

Megan G. Heeq
Danla A. Foulken
Sanway B, Hanif

Ralfe F. Elmann
1949 — 200i

Warnen H, Badgen
2005

Fobruary 16, 2015

BY FAX

Hans A. Mast, Esq.

The Law Offices of Thomas J. Papovich P.C.
3416 W. Elm Stroet
McHenry, IL 60050

Re:

Dear A

unable

Your File: Paul Dulberg v. David Gagnon, et al
My File: Bankruptcy Estate of Paul Dulberg; Case No. 14-82297

ttorney Mast:

Thank you for the information you sent on January 23™. At this point in time, [ am
to determine if my bankruptcy case may be an asset case. (If it might be an assot case,

my Estate needs to retain you to continye the pending pi case - assuming yow can be and want to
be retained.)

I received from you a list of medical bills (which bills total over $58,000.) In addition, T

just received from Debtor’s counsel a copy of a letter from US Phy, by which this creditor claims
a medical lien,

1)

2)

Can you please advise:

What is the total amount of medical liens filed against the pending pi case? (I recsived a
capy of a document, listing medical bills totaling $58.3 87.33, but I don’t know if any of
these bills are unpaid and, if so, if the unpaid providers timely filed a medical lien).

As to the medical lien apparently claimed by US Phy (via its letter of January 8, 2015 -
a copy ot which is attached for your ready reference) is this letter the first lien claim it
made against the personal injury cause of action? If s0, based upon the liftle research
I've done, to date, 1don’t think this letter is sufficient to claim a lien ~ post-bankruptey
filing -~ on Debtor’s right to recover in his pi case, (It may be that I need to file

Dulberg 004130
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FEB-16-2015 MON 02:50 PM EGBLC FAX NO. 1 815‘288 3068 P, 03

Thomas J. Popovich, P.C. 2 February 16, 2015

something in the bankruptcy case to cause this lien to be removed. Investigation
continues.)

3) Once I know the above facts, T will need to know the potential range of recovery, and,
assuming the potential recovery is large enough, if you want to be retained by the

Bankruptcy Estate to continue to represent the Debtor/Estate in the pending personal
injury cause of action.

[ look forward to hearing from you again soon.

Very truly yours,

EHRMANN GEHLBACH BADGER LEE & CONSIDINE, LLC

v

Y "
K Lo
FY- N .

Megan G. Heég
MGH/kme

GADue\Bkrey\MCTHV uthory, Paufimag Uir 2.16.15.dacx
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Ehrmann Gehlbach Badger Lee & Considine, LLC

215 E. First Street, Suite 100
Dixon, IL 61021
815-288-4949
Fex: 815-288-3068  E-mail:  heeg@egblc.com

FAX TRANSMISSION COVER SHEET

Date: January 6, 2015

To: Thomas J. Popovich, Esq.
Fax: 815-344-5280

Re: Dulberg

Sender;  Megan G. Heeg, Esqg./kme

YoU SHOULD RECEIVE g PAGES, INCLUDING THIS COVER SHEET. IF YOU DO NOT
RECEIVE ALL THE PAGES, PLEASE CALL 815-288-4949.

e o OO ok o ok o ROK S S ROR e S R R R R R

CONFIDENTIALITY NOTICE: The information contained in this facsimile message
is ATTORNLY PRIVILEGED AND CONFIDENTIAL INFORMATION intended only for
the use of the individual or entity named herein. If the reader of this message is not the
intended recipient or the employee or agent responsible for delivering it to the intended recipient,
you are hereby notified that any dissemination, distribution, of copy of this communication is
strictly prohibited. If you have received this communication in error, please immediately notify
us by telephone and return the original message to us at the above address via the United States
Postal Service. Thank you. '
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Findings

Mr. Dulberg was cut on the forearm (bottom) by a chainsaw while helping Mr. Gagnon limb a pine tree
on the property of Mr. Gagnon's parents — Bill and Carol McGuire. While power tools such as this
chainsaw make work more efficient, they carry hazards such as experienced in this incidence.
Manufacturers and retailers of power equipment go to great lengths to reduce the dangers associated
with such equipment through training and warnings listed in owners manuals. The chainsaw in this
incident appears from a photograph to be a EFCO MT3500 purchased by the McGuires close to the
date of the incident and probably was a new saw and probably equipped with an owners manual.
Depositions from both Mr. Gagnon and Mr. Dulberg indicated that they received no chainsaw training.
Therefore, the owners manual and their experience were the primary sources of instructions for the safe
use of the saw.

Mr. Gagnon was the only operator of the saw and, therefore, was responsible for its use. While the saw
was appropriate for the tasks involved, there are safe and unsafe activities that could have taken place.
The owners manual shows 2 bar lengths for this saw — 14 and 16 inches. It appears that the McGuires
chose the 16 inch bar. For the work involved, the shorter bars would have been safer. It appears that
Mr. Gagnon performed some unsafe acts which lead to Mr. Dulberg being cut. Mr. and Mrs. McGuire
who owned the saw apparently did not heed the warnings posted on page 2 of the owners manual which
states “Allow persons only who understand this manual to operate your chainsaw.”

Cuts with chainsaws cause more damage than those caused by power or hand tools having a thinner
blade such as that of a table saw. Chainsaws are designed to take out a “kerf” of about % -inch, so if
someone is cut, the sides of the cut are separated by this gap (or kerf) removing a chunk of meat.

From the depositions, there is no mention of safety apparel — hard hat with ear and eye protection,
safety chaps or pants nor safety gloves. (See page 7 of the owners manual for proper safety apparel.)

Mr. Gagnon and the McGuire's goal was to remove a tall pine tree (40 — 50 feet in height) in their yard
without damaging their buildings. From depositions, Mr. Gagnon chose to delimb this tree as it stood
in a vertical position. According to Mr. Dulberg, Mr. Gagnon did this by climbing and cutting off limbs
as he climbed the tree using limb stubs as a ladder where he placed his feet. In the owners manual on
page 9, it tells to never cut limbs from a ladder or a tree and always cut from a firm foundation or
platform. Not having seen the exact circumstances, it cannot be stated unequivocally, but my
recommendations would have been to fell the tree first before trying to remove any limbs higher than
could be reached safely from the ground. Once the tree has been felled on the ground the secondary
limbs could have been removed while the primary limbs were still attached to the main bole. Bucking
the primary limbs into firewood lengths could also be done in a safer fashion with them attached to the
bole. Doing the work in this fashion would have eliminated the conditions of where Mr. Dulberg was
cut. From Mr. Gagnon's deposition, there was room to fell the pine tree with its described height.

The EFCO MT3500 has a number of features designed to operate it safely. The handle where the
accelerator trigger is located has a throttle trigger lockout device that must be depressed before the
engine can accelerate which means that Mr. Gagnon had a tight control on the trigger handle when the
saw accelerated before cutting Mr. Dulberg.

Next, there was no mention of the chain brake being used. The MT3500 has a lever mounted just
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forward of the front handle. This lever serves to stop and lock the cutting chain movement when
pushed forward; when in the rear position, the chain travels freely on the bar. On page 8 of the owners
manual, it is recommended that the chain brake be set whenever the operator moves and the bar should
be facing to the rear of the direction of travel. This applies directly to this incident. If Mr. Gagnon had
set his chain brake and put the bar in a rearward position as he finished cutting the last secondary limb,
Mr. Dulberg would not have been cut.

Next, the MT3500 comes with a saw chain designed to reduce kickback. Kickback is a violent upward
action of a chainsaw bar when the chain on the upper quadrant of the bar's tip comes in contact with an
object. While this chain does not completely eliminate kickback, it helps. It is assume here that the
chain supplied by the manufacturer had not been replaced.

Page 7 of the owners manual recommends that other people be kept at least 35 feet from someone
operating a chainsaw. This is because the chainsaw operator should be focusing his attention on his
task, not bystanders. Chainsaws are noisy and anyone around them should be wearing ear protection.
It is recommended that bright clothing be worn by all bystanders to help operators see people who
might inadvertently move into the danger zones. The operator is the person in control of his saw and
responsible for whatever results from his cutting. When trees are being felled bystanders should be 2
tree heights away from the chainsaw operator. If this rule had been followed, Mr. Dulberg would not
have been cut.

Page 7 of the owners manual has some additional recommendations that might apply to this incident.
Cutting with chainsaws is fatiguing even for professional sawyers who use their saws everyday. For
the occasional operator, chainsaw work can be very exhaustive. In this incident, Mr. Gagnon not only
used a chainsaw which he was not accustomed to using one, but he also climbed a tree and delimbed it
as he climbed. By the time Mr. Gagnon stop limbing and started removing secondary limbs from the
primary limbs, he must have been very fatigued even with frequent breaks as described by Mr.
Dulberg. The warning of the owners manual not to cut when fatigued is very important in that fatigue
impairs judgment, reduces response time and probably impairs reflexive actions. Simply put, we make
mistakes when we are tired.

Another occurrence of this incident may have been a loose chain. New saw chains stretch when first
used. This saw was probably new; this may have been its first application. The owners manual
discussed how to tension the chain on page 17 and describes proper break-in of the chain. The chain
should have been tightened after the engine had become warm and later after some use. A loose chain
might jump off the bar. Pertinent to this incident was that a loose chain will not decelerate as fast as a
properly tightened one. Without the chain brake engaged, the chain continues to travel along the bar
until it naturally comes to a stop. Mr. Dulberg said he tried to move away from the saw chain put could
not escape its travel path. With a properly tensioned chain, it may have stopped before contacting his
arm.
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IN THE CIRCUIT COURT FOR THE TWENTY~SECOND J UDICIAL CIRCUIT
McHENRY COUNTY ILLINOIS !

PAUL DULBERG, - o ) ‘ - B XE
Plaintiff, . ) :
: ) o
vs. ) No. 12LA178
DAVID GAGNON, Individually, and as )
Agent of CAROLINE McGUIRE and BILL )
McGUIRE and CAROLINE McGUIRE )
and BILL McGUIRE, Individually, )
' )
Defendants. )
FOURTH . AMENDED NOTICE OF DISCOVERY DEPOSITION
~ TO: Ronald A. Barch | o Perry Accardo
Cicero, France, Barch & Alexander, PC Law Office of M. Gerard Gregoire
6323 E. Riverside Blvd. 200 N. LaSalle Street, Suite 2650
Rockford, IL 61114 - Chicago, IL'60601-1092
- Fax: 815/226-7701 Fax: 312/558-9357

YOU ARE HEREBY NOTIFIED that on FEBRUARY 4, 2013, at 1:00 p.m. we shall for
the purpose of discovery, take the deposition of DAVID GAGNON at the LAW OFFICES OF
SCOTT A. HIERA, 3421 W. ELM STREET, MCHENRY, IL, upon oral interrogatories, as
though under cross examination, pursuant to the provisions of the Civil Practice Act and Rules of
the Supreme Court.

This Notice is served upon you in conformity with the above-named Act and Rules and is
intended to require the presence of the party, identified herein, at said time and place. It is requested
that each party or counsel advise the undersigned attorney in writing 72 hours prior to the deposition
should the witness require an interpreter for the English language.

CERTIFICATE OF SERVICE

[ certify that | served this Notice via facsimile and by mailmg a copy to each person to whom
it is directed at the address above indicated by depositing it the U.S. Mail gtV cHenry, IL. 60050,
on January 25, 2013 with proper postage prepaid. {

HANS A. MAST, Attorney for Plaintiff

LAW OFFICES OF TITOMAS J. POPOVICH, P.C.
3416 West Elm Street

McHenry, IL 60050 -

815-344-3797

Attorney No. 6203684 - SAMaiMOULBERG, PAUL\Discoveryth Notice of Def Gagron's dep 1-2513.wpd
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P.1 Jan 25 2013 03:22pm
LAW OFFICE T POPOVICH Fax 1-815-344-5280 :

Fax/Phune_Number' Mode Start | - Time |PagelResult Note
18152267701 Normal  [25:03:21pm} 0'31”] 1 [x 0 K _‘Brdcast
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IN THE CIRCUIT COURT FOR THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

Vv ‘No.  12LA 178

DAVID GAGNON, Individually, and as
Agent of CAROLINE McGUIRE and BILL

McGUIRE and CAROLINE MeGUIRE
and BILL McGUIRE, Individually,

S S S N N At et N S N Nt Nt

Defendants.

FOURTH AMENDES NOTICE OF DISCOVERY DEPOSITION |

:

TO: Ronald A. Barch © Perry Accardo
© Cicero, France, Barch & Alexander, PC Law Office of M. Gerard Gregoire T
6323 E. Riverside Bivd, 200 N. 1,28glle Styeet, Suite 26350
Rockford, IL 61114 Chicago, . 60601-1092
Fax: 815/226-7701 Fax: 312/558-93357

YOU ARE WERERY NOTIFEED that on FEBRUARY 4,2013, at 1:00 et we shalt for
the purgose of discovery, take the deposition of DAVID GAGNON at the LAW OFFICES OF
SCOTT A, HIERA, 242] W. B{LM STREET, BICHENRY, 1L, upon orsl interragatoties, as
though under cross exdmination, pursuan to, the provisions of the Civil Practice Act and Rules of

the Supreme Court.

+This Notice is served upon you in conformity with the dbove-named Act and Rules and is
interided to require the presente of the party, identified herein, &t said time and place. I i5 requested
thiat each party or counsel advise the undersigned attorney in writing 72 hoars prior to she deposition
should the witness require an interpreter for the English language.

CERTIFICATE OF SERVICE

) I.:ce-lﬁf;y that § served this Notice via facsimile and by mailing & copy to each person to whom
it directed at the sddress above indicated by depasiting it i the (18, i\gz?il avIcHenry, IL 60050,

ot Januaty 23, 2013 with proper postage prepaid. i -
- Y propet postage prep. o

vy Al
HANS A. WIAST, Atiorary for Plamiis

LAW OFFICES OF T{IOMAS J. FOFOVICI, P.C.
3416 West Ehn Street | :
McHenty, IL 60050 "

813-344-3797 7 SO o
Aftorney No. 6203684, ) ) S:\Malnv'\ulh,l‘;ERG l’m&\iﬁ:ﬁdﬂ! Nanimm&z:;w-adw 1251 3p0
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Fult and final settlement of all ctaims vs the McGuires

BRAD J. BALKE, P.C. / IOLTA ACCOUNT

PAUL DULBERG ,
606 - CLIENT SETTLEMENT EXPENSE

Client lolta Trust Accoun  Full and final settlement of all claims vs the McGuires

BRAD J. BALKE, P.C. / IOLTA ACCOUNT

PAUL DULBERG
606 - CLIENT SETTLEMENT EXPENSE

Client lolta Trust Accoun  Full and final setdement of all claims vs the McGuires
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CHICAGO, IL 80805-1508 02-706072710

1/22/2015

! ? PAY TO THE

% oroeA oF ___PAUL DULBERG | $ w3 33334

1 :;;i .

'. Three Thousand Three Hundred Thirty-Three and 34/100 e T DOLLARS
PAUL DULBERG

3,333.34

2545

71222015
3333.34

3,333.34
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SUMMONS - 30 DAY
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
(Name all parties)

PAUL DULBERG,

Plaintiff(s)
Vs,

DAVID GAGNON, Individually, and as Case Number /} Lﬁ( 7 g)
Agent of CAROLINE MCGUIRE and BILL Amount Claimed § 90,000.00+
MCGUIRE, and CAROLINE MCGUIRE and Please Serve:

David Gagnon

Defendant(s)

BILL IV;CGUIRE, Individually 39010 90th Plaza

SUMMONSPowers Lake, WI 53150

To each Defendant:

YOU ARE SUMMONED and required to file an answer in this case, or otherwise file your appearance
in the office of the Clerk of this court, McHenry County Government Center, 2200 N. Seminary Avenue,
Woodstock, Illinois, 60098, within 30 days after service of this summons, not counting the day of service. IF
YOU FAIL TO DO SO, A JUDGMENT OR DECREE BY DEFAULT MAY BE TAKEN AGAINST
YOU FOR THE RELIEF ASKED IN THE COMPLAINT.

E

To the officer:

This summons must be returned by the officer or other person to whom it was given for service, with
endorsement of service and fees, if any, immediately after service. If service cannot be made, this summons
shall be returned so endorsed. This summons may not be served later than 30 days after its date.
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Plaintiff’s attorney or plaintiff if he is not represented by an attorney
Name Law Offices of Thomas J Popovich Prepared by Hans A. Mast

Attorney for Plaintiff Attorney for Plaintiff
Address 3416 W. Elm Street Attorney Registration No. 06203684
City, State Zip McHenry, 1L 60050

Telephone 815-344-3797

CV-SUM9: Revised 12/01/06 Page 1 of 2
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AFFIDAVIT OF SERVICE

STATE OF ILLINOIS
In the
Circuit Court of the 22nd Judicial Circuit, McHenry County, illinois
Paul Dulberg vs David Gagnon
CASE NO:; 12LA178

On Thursday, June 14, 2012, at 4:26 PM, | served the within described Summons Together With A Copy Of The
Complaint In This Action in the manner described below;

| served the within named David Gagnon by leaving a true co

py of the Summons Together With A Copy Of The
Complaint In This Action at the usual place of abode of the d

efendant with Pam Gagnon, wife a co-resident.

Said service was effected at 39010 90th Pl, Powers Lake, WI 53169 David Gagnon's last and usual abode.

Pam Gagnon is a White Female approximately 40 years of age, 5' 6" Tall and approximately 120-130 pounds with
Blonde hair.

| know the person | served was Pam Gagnon, wife because she so stated it. -

An additional copy of the within Summons Together With A Copy Of The Complaint In This Action was mailed to David
Gagnon at the within service address {first class, postage prepaid).

| Mark R. Schneider, swear that | am an adult over the age of 18 years and 1 am not a party to the above entitied action.
Furthemrmore, | am employed as a Private Detective under llfinois Licgnsed Age er 117-000870.

tk R. Schiaider, Licensed Private Detective

MDS INVESTIGATIONS, INC.
Subscribed and Swom to befare me, June 15, 2012, ;331;?;,( ?Egso 051
(815) 344—4é57 (800) 988-8374 , (815) 3444831

Notary Public, State-et\Mesensin F/ L IMNOL ) :
My Commission Expires - Our Job Serial Number: 59137

S\ DAWN SCHNEDER

2}
£ OFFICIAL )ty COMMISSION EXPIRES

L SEAL

N\, S
Eod v

APAIL 8, 2014
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GENERAL RELEASE AND SETTLEMENT AGREEMENT

NOW COMES PAUL DULBERG, and in consideration of the payment of Five-Thousand
($5,000.00) Dollars to him, by or on behalf of the WILLIAM MCGUIRE and CAROLYN
MCGUIRE (aka Bill McGuire; improperly named as Caroline McGuire) and AUTQO-OWNERS
INSURANCE COMPANY, the payment and receipt of which is hereby acknowledged, PAUL
DULBERG does hereby release and discharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or employees of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all causes of action, claims and demands of whatsoever kind or
nature including, but not limited to, any claim for personal injuries and property damage arising out
of a certain chain saw incident that allegedly occurred on or about June 28, 2011, within and upon
the premises known commonly as 1016 West Elder Avenue, City of McHenry, County of
McHenry, State of Illinois.

IT IS FURTHER AGREED AND UNDERSTOOD that there is presently pending a cause
of action in the Circuit Court of the 22™ Judicial Circuit, McHenry County, Illinois entitled "Paul
Dulberg, Plaintiff, vs. David Gagnon, Individually, and as agent of Caroline McGuire and Bill
McGuire, and Caroline McGuire and Bill McGuire, Individually, Defendants", Cause No. 2012 LA
178, and that this settlement is contingent upon WILLIAM McGUIRE and CAROLYN McGUIRE
being dismissed with prejudice as parties to said lawsuit pursuant to a finding by the Circuit Court
that the settlement between the parties constitutes a good faith settlement for purposes of the Illinois
Joint Tortfeasor Contribution Act, 740 ILCS 100/0.01, ef seq.

IT IS FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agreement the undersigned represents and warrants as follows (check applicable boxes):

O [ was not 65 or older on the date of the occurrence.

O I was not receiving SSI or SSDI on the date of the occurrence.
0 [ am not eligible to receive SSI or SSDI.

0 I am not currently receiving SSI or SSDI.

ITIS FURTHER AGREED AND UNDERSTOOD:

a, That any subrogated claims or liens for medical expenses paid by or on
behalf of PAUL DULBERG shall be the responsibility PAUL DULBERG,
including, but not limited to, any Medicare liens. Any and all
reimbursements of medical expenses to subrogated parties, including
Medicare's rights of reimbursement, if any, shall be PAUL DULBERG’s
responsibility, and not the responsibility of the parties released herein.

b. That any outstanding medical expenses are PAUL DULBERG’s

responsibility and all payment of medical expenses hereafter shall be PAUL
DULBERG'’s responsibility, and not the responsibility of the parties released

Dulberg 004140
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c. That PAUL DULBERG agrees to save and hold harmless and indemnify the
parties released herein against any claims made by any medical providers,
including, but not limited to Medicare or parties subrogated to the rights to
recover medical or Medicare payments,

IT IS FURTHER AGREED AND UNDERSTOOD by the parties hereto that this agreement
contains the entire agreement between the parties with regard to materials set forth herein, and shall
be binding upon and inure to the benefit of the parties hereto, jointly and severally, and the
executors, conservators, administrators, guardians, personal representatives, heirs and successors of
each,

IT IS FURTHER AGREED AND UNDERSTOOD that this settlement is a compromise of
a doubtful and disputed claim and no liability is admitted as a consequence hereof.

IN WITNESS WHEREOF, | have hereunto set my hand and seal on the dates set forth
below.

Dated:

PAUL DULBERG

STATE OF ILLINOIS )
) SS.
COUNTY OF MCHENRY )

PAUL DULBERG personally appeared before me this date and acknowledged that she
executed the foregoing Release and Settlement Agreement as his own free act and deed for the uses

and purposes set forth therein.

Dated this day of January, 2014,

Notary Public
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22" JUDICIAL CIRCUIT
COUNTY OF McHENRY
PAUL DULBERG, )
)
Plaintiff, ) CaseNo. 12LA 178
)
Vs, )
Ily, and ;
DAVID GAGNON, Individually, and as - FLED
Agent of CAROLINE MCGUIRE and BILL ) ity Gy s
MCGUIRE, and CAROLINE MCGUIRE ) .
and BILL MCGUIRE, Individually, ) JAN 2 2 204
)
Defendants. ) a T

GOOD FAITH FINDING AND ORDER OF DISMISSAL

THIS CAUSE coming on to be heard on the Motion for Good Faith Finding and for Order
of Dismissal with Prejudice filed by Defendants Bill McGuire and Carolyn McGuire, and the Court
being fully advised in the premises,

[T IS HEREBY ORDERED, ADJUDGED AND DECREED:

f. That settlement belweeﬁ Plaintiff Paul Dulberg and Defendants Bill McGuire and
Carolyn McGuire (improperly named Caroline) constitutes a fait and reasonable and good faith
settlement within the meaning of the Illinois Joint Tortfeasor Contribution Act, 740 ILCS 00! et
stq.

2. That the good faith settlement shall henceforth constitute a bar to any and all claims
that Plaintiff Paul Dulberg and Defendant David Gagnon and other known or unknown tortfeasors
may have against Defendants Bill McGuire and Carolyn McGuire on account of or arising out of -
the injuries, if any, sustained by Plaintiff Paul Dulberg as a result of the alteged chain saw accident

that occurred on June 28, 2011, whether by way of original action, third party claim, cross-claim,

counterclaim, claim for contribution or otherwise,
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3. That Defendants Bill McGuire and Carolyn McGuire be and are hereby dismissed
from the above-captioned lawsuit as party defendants and cross-claimants, with prejudice, and in
bar of further suit. ‘

4. That that there is nojust reason 10 delay the enforcement or appeal of this good faith

finding and order of dismissal,

7
JUDGE Thomas A. ‘my/
7

Prepared by:

Ronald A. Barch

Cicero, France, Barch & Alexander, PC
6323 East Riverside Blvd.

Rockford, (1. 61114

815/226-T700

Dulberg 004143

EXHIBIT 195 - Part 2 of 3
Page 1201 of 1909





s,

=1 . ® Ry

STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22"P JUDICIAL CIRCUIT
COUNTY OF McHENRY
PAUL DULBERG, )
)
PlaintifT, } CaseNo. 12LA 178
)
Vs, )
)
DAVID GAGNON, Individually, and as ) C e FILFD )
Agent of CAROLINE MCGUIRE and BILL ) - - ieny courty, Nl
MCGUIRE, and CAROLINE MCGUIRE )
and BILL MCGUIRE, Individually, ) JAN 2 2 204
)
Defendants, ) ol

PRI

GOOD FAITH FINDING AND ORDER OF DISMISSAL

THIS CAUSE coming on to be heard on the Motion for Good Faith Finding and for Order
of Dismissal with Prejudice filed by Defendants Bill McGuire and Carolyn McGuire, and the Court
being fully advised in the premises, _

ITIS HEREBY ORDERED, ADJUDGED AND DECREED:

I That settlement belwecﬁ Plaintiff Paul Dulberg and Defendants Bill McGuire and
Carolyn McGuire (improperly named Caroline) constitutes a fair and reasonable and good faith
settlement within the meaning of the Illinois Joint Tortfeasor Contribution Act, 740 ILCS 0.01 et
5€q.

2 That the good faith settlement shall henceforth constitute a bar to any and all claims
that Plaintiff Paul Dulberg and Defendant David Gagnon and other known or unknown tortfeasors
may have against Defendants Bill McGuire and Carolyn McGuire on account of or arising out of
the injuries, if any, sustained by Plaintiff Paul Dulberg as a result of the alleged chain saw accident
that occurred on June 28, 2011, whether by way of original action, third party claim, cross-claim,

counterclaim, claim for contribution or otherwise.
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3. That Defendants Bill McGuire and Carolyn McGuire be and are hereby dismissed
from the above-captioned lawsuit as party defendants and cross-claimants, with prejudice, and in
bar of further suit. '

| 4, That that there is no just reason to delay the enforcement or appeal of this good faith

finding and order of dismissal,

DATED: /4 ‘5/%%"\
JUDGE Thomas A.W
VY

Prepared by:

Ronald A. Barch

Cicero, France, Barch & Alexander, PC
6323 East Riverside Blvd.

Rockford, IL. 61114

815/226-7700
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1Z/U6/Z016 16:03 FAA L134/YH6U433 HARD SUKGEKY ANSUULATHES I UUU3/UUUS
Account Inquiry Page 1 of 1
Hand Surgery Associates SC
§15 W Algonguin Road Arlington Helghts IL 80005
Tel: (847) 956-0099 Fax: {847) 956-0433
ACCOUNT INQUIRY 12/06/2016 2:35 PM (CST)
Account# 80330
Guarantor Information;
Paul Dulberg
4606 Hayden Ct Home Tel#: (847) 497-4250
McHenry, IL 60051 Work Tel#:
Patient Information:
Patient# 80330
Paul Dulberg
4606 Hayden Ct Home Tel#: (847} 497-4250
McHenry, IL 60051 Work Tel#:
JPayor | cument! 3160 Days|  61-90 Days | over 90| Balance
Self $0.00 $0.00 $0.00 $0.00 $0.00
Insur $0.00 $0.00 $0.00 $0,00 $0,00
Collect 40,00 $0.00 $0.00 $0.00 $0,00
' Unassigned: $0.00
Tota) Balance: $0.00
|Se~ice Date !Vouchor# IProvider I Chg Amtl Pmls,mdjs] Balance [Payor {Coverage Type JBilled Date i Age lPatiant ]
- 02/27/2012 706060 508 $200.00 $200,00 $0.00 Self-Pay 05/08/2012 0 Paul Dulberg
Location | Practice { Place Of | Refer. |Batch# Youcher §Date Responsible Co-Ins{ Co-Ins | Veid Data Voided
Sve Dr. Status Updated Party Amt Paid {Batch# {Voided |By
HSAVH HSASC HSAVH 022712HSAKGMOL Updated  03/06/2012 Paul Dulberg $0.00 $0,00
{Coim#  [8ilMedn  {BiingProv  |LocalUseText  |Orig Vouchers {Orig Payor ~ [OrigBillDate  [ovig Medie |
0 SDS 706060 Self-Pay 05/09/2012
Dates of Procedure { Mods { Description Diagl { Description TOS Units Fee { Pmts/Adis Amt
Service Amt Due
- 02/27/2012 99203 Office Qutpt New 3¢ 782,0 Symp disturbance of skin MEDICAL 1.00 $200.00 $200.00  $0.00
Min sensation
Joiag2 { Description |bing3 | Description { Diagd |Desription |
354.2 Lesion, ulnar nerve
Payment Reference jCoverage | Insurance  Transaction Pmt { Transfer { Trsf | Batcha# Status {Date Void {Date {Voided
Date Type Amt{To Amt Updated  }Batch# {Voided | By
02/2972012 RECEIPT Seif-Pay  Self Pay $200.00 022912HSAKGMOS Updated 03/06/2012
#11992 Credit Card
Payment

Flad /ML AICED AL AL T alra/A waTiatalT anal /M MTamea /DA Inniaa T ines ravwinot 2N fenv
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1270872016 16:U3 FAA 184/996V0433 HAND BSUKGEKY ASBUULATEN I UUV L/ VULS

515 W. ALGONQUIN RD # ARLINGTON HEIGHTS, IL 60005 + 847/956-0099 4 FAX 847/956-0433

Fax

Tg: Kd\%
Fax: 3i2-850 - 1994 Date: 4 [u
Phone:v Pages: 2 (including cover)

From: Faith Lake, Legal Assistant, Ext: 155
Re: D Calde.

OUrgent O For Review [ As Requested [ Please Reply / Comment [J Please Recycle

& Commentis

This message together with all attachments is a PRIVATE communication and may be
confidential or protected by privilege. Please notiy the sender of the dolivery error by replying:q 004147
to this messagae, and then shred &l documents.
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P STITUTE®

Move better. Live hetter.

October 4, 2016

Perry Accardo
Law Office of Steven A. Lihosit
200 North Lasalle Street, Suite 2550

Chicago, IL

RE: DULBERG, PAUL

DOB: 03/19/1970

Case/File No.: 0245281968.1 SKO

Location: fllinois Bone and Joint Institute, LLC
Patient ID: P1510776

Dear Mr. Accardo:

| was asked to perforr an independent medical evaluation on Mr. Dulberg on October 4, 2016. This
examination took place in my office in Glenview, lliinois.

As part of this independent medical evaluation, Mr. Duiberg's identifying documentation was obtained,
xeroxed, and placed into the medical records. The information from these documents appeared fo
corroborate with his appropriate information. :

[ explained to Mr. Dulberg, with his mother Barbara as well as his attorney Randy present, the purpose
of the independent medical evaluation as well as the fact that no patient-physician relationship was
established with him during today's visit. Additionally, | explained to them that no treatment, outcomes
or diagnoses would be discussed with him during this evaluation.

All opinions expressed in this report are made to a reasonable degree of medical and surgical certainty
as a board certified orthopedic surgeon with a certificate -of added qualification in hand and upper

extremity surgery.

| spent 65 minutes with Mr. Dulberg in face-to-face time today obtaining a history and performing a
physical examination.

HISTORY:
Mr. Dulberg is a 46-year-old right-hand dominant gentleman who previously worked in graphic design

who is here for evaluation of his right upper extremity. He states that he had no symptoms referable to
his right upper extremity prior to an injury that occurred in June 2011. He states he is not sure of the
exact date, but on the date in question he was holding a tree branch at his neighbor's house to help
David, his neighbor's son, cut the tree branch with a chainsaw. He stated he was holding a pine tree
branch, which was a few inches thick, still attached to the tree and while David was cutting the branch,
he inadvertently cut Mr. Dulberg's right forearm. Mr. Dulberg went to NIMC ER where the wound was
irrigated and sutured. He had radiographs there which showed no fractures. He followed-up with his
primary care physician, Dr. Sek, who removed the sutures two weeks later. Mr. Dulberg noticed
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RE; DULBERG, PAUL
MRN: P1510776
DOB: 03/19/1970
DOS: 10/04/2016
Page 2 of 16

significant pain in his forearm after the injury. Due to persistent symptoms, Dr. Sek referred him to see
Dr. Levin, who Mr. Dulberg states is a neurologist, who performed a nerve conduction study and Mr.
Dulberg was told the study was normal he had no nerve injury, but was told that the superficial
branches of the nerves were severed. Due to ongoing significant pain, he was referred to a hand
specialist. He initially saw a hand specialist, although he is not sure of the name but per the medical
records that { reviewed was Dr. Talerico, who referred him for occupational therapy. . He states that he
performed occupational therapy for multiple months which provided him with no benefit. He states that
he was still having significant problems with his right forearm and hand and so he returned to see Dr.
LLevin. Dr. Levin referred him for a second opinion to see Dr. Sagerman in 2012, although he is not
sure of the date. Dr. Sagerman prescribed more occupational therapy, which he states was “somewhat
helpful". Dr. Sagerman also repeated the nerve studies as he stated the initial nerve study was not
complete. Mr. Dulberg does not remember the date of the repeat nerve studies. Subsequently, he
followed-up with. Sagerman but is not sure of the results of this nerve study, but thereafter Dr.
Sagerman suggested exploring the nerve. He wanted to think about this and returned a month iater
after discussing this with Dr. Sek and elected to undergo surgery. He underwent surgery by Dr.
Sagerman in June or July 2012 whereby he states he underwent a cubital tunnel release, and was told
that the "nerve was okay." He also underwent exploration of the uinar nerve in the forearm and tells me
that Dr. Sagerman told him "this was the most scarred tissue, | have ever seen."” (This is interesting as
the MRI was normal and the operative report states that no scar was noted around the nerve and the
muscle belly that covers the nerve was pristine only with sutures in the fascia covering the muscle). He
was then enrolled in more occupational therapy, which he did for another two months. He states that
this helped his forearm temporarily. He followed up with Dr. Sagerman and ultimately plateaued. His
complaint at that point as well as prior to the surgery was numbness and tingling in his fourth and fifth
finger as weil as pain and spasms in his left forearm. Due to a plateau in his improvement after
surgery, Dr. Sagerman referred him to Dr. Kujawa. Mr. Dulberg states that he was referred for
"cramping” and "spasms of the muscles in the forearm." Dr. Kujawa has treated him from after this
surgery until the present time. Mr. Dulberg states that Dr. Kujawa tied injecting Botox in the muscles of
the forearm twice. The first time he states it provided him with no benefit and the second time he states
that the muscles in his forearm got significantly weaker, which he states Dr. Kujawa confirmed that the
Botox was in the correct area; however, besides having temporary weakness in the arm, did not
change the cramps and spasms that he was complaining of at that time. He states that both Botox
injections were performed within a year of his surgery. He has continued to follow up with Dr. Kujawa
who started him on Gabapentin. He states that the Gabapentin has helped the smalier and minor
cramps, spasms and pain in his forearm; however, the larger and more significant cramps and spasms
in the forearm have not been affected by the Gabapentin. He sees Dr. Kujawa every six months. He
did follow up to see Dr. Sagerman for left lateral epicondylitis in 2012, who performed a cortisone
injection into the elbow, which cured this problem. Of note, Mr. Dulberg had previously seen Dr.
Sagerman in early 2000 for "pain in the left elbow" as well as "numbness and tingling in the fingers."
He underwent a cubital tunnel release on the left at that time, which helped tremendously. He currently
- has no similar symptoms in the left upper extremity

I asked Mr. Dulberg about a motor vehicle accident in early 2000 in which he was involved. He states
he sustained a whiplash injury and he hit his left elbow against the inside of the car and developed pain
in the left elbow and numbness in the fingers. He was diagnosed with left cubital tunnel syndrome. He .
had nerve studies and a year later underwent a cubital tunnel release. He was also diagnosed with
degenerative disk disease in his cervical spine after the motor vehicle accident affecting him from C3 to
C7. He takes occasional Naproxen for his neck, which he states helps somewhat. He is not sure

. whether the Naproxen really helps his right arm.
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RE: DULBERG, PAUL
MRN: P1510776
DOB: 03/19/1970
DOS: 10/04/2016
Page 3 of 16

Mr. Dulberg states that he is currently able to drive, aithough he has to drive with his right hand at the 6
o'clock position as when he holds the steering wheel at the 10 or 12 o'clock position, he develops
spasms in his forearm. He states any vibration causes spasming in his right forearm. .

CURRENT COMPLAINTS WlITH REGARDS TO THE RIGHT UPPER EXTREMITY:

| asked Mr. Dulberg to list all complaints referable to his right arm:

Mr. Dulberg's primary complaint is that he describes “cramps” in the forearm. He states the
cramps happen at least 12 times a day. He states they frequently happen with no activities. He states
the cramps last a few seconds to a few minutes. Thereafter, he notices that the fingers are weak and
he frequently drops objects due to the cramps. He does not describe any finger spasms. He states
that activities exacerbate the frequency and severity of the cramps "a lot." He occasionally wakes up
with these symptoms at night, which he states is maybe once a week. He states the cramping is his
biggest problem subsequent to the injury. He states the cramps began within six months of the injury.
He states he had "a lot going on at that time" and he had to figure out what was causing his problem.
When asked specifically, Mr. Dulberg states that the acute pain that he had in the forearm |mmed|ate!y

after the injury is gone.

Mr. Dulberg’s second complaint witr > the right arm is that he has occasional tingling in the
fifth finger. It bothers him once or %) “hen he develops these symptoms they last for a
few seconds. It does not wake hir .

| & re <

He also describes burning in ' /") and is unpredictable, similar to the

tingling in the small finger. Wr C%,ll the palm begins to burn. The duration

of the palmar symptoms are t.. gJ.
He rates his pain currently as 0/10, bu. \ aurt, and rates the cramping as a 7-10/10.
The pain from the cramps lasts a few seconu. ites.

OCCUPATION HISTORY:
Mr. Dulberg states that he has worked as a graphic designer since he was 16 years old. Subsequent to

his right forearm injury, he states that he was unable to work. He tried returning to graphic design 2
months after the injury, but states that he could not type because he would develop the forearm
cramps. He states any activity whether it be typing or mousing for any period of time whether it be
minutes or hours, would increase his symptoms. He has no symptoms when he drives as he has
modified where he grasps the steering column.

HOBBIES:
Mr. Dulberg states that he previously would fish, drive motorcycles and ATVs, canoe, camp and

bicycle. He states he cannot do any of these activities as his right forearm cramps. Hg tried bicycling
after the surgery, but he could not hold oiito the handlebars without cramping. His new hobby. includes
maintaining a home fish aquarium. He states he is able to change the water without difficulty but his

friend Mike helps him with the maintenance.

PAST MEDICAL AND SURGICAL HISTORY:
Mr. Dulberg states that he has no medlcal problems. He states he has no history of diabetes or thyroid
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disorder. He has no history of arthritis or inflammatory arthropathy; specifically, no history of
rheumatoid arthritis, gout, pseudogout, psoriasis, or colitis. He has no history of fibromyalgia. He
states that he was diagnosed with anxiety and depression a year after the accldent, but takes no
medication for this. He does not see a psychologist.

" Mr. Dulberg's only medication is Gabapentin.

Mr. Dulberg's surgeries include the right forearm wound closure in the emergency room after his right
forearm chainsaw injury as well as the subsequent cubital tunnel release and ulnar nerve exploration in
the right forearm. He also had a left cubital tunnel release with anterior transposition of the nerve in

early 2000s.

Mr. Duiberg denies drug allergies. He has never had a bone density stud'y and he does not have 'sleep
apnea.

SOCIAL HISTORY: : _
Mr. Dulberg smokes currently 10 cigarettes a day, but previously a pack a day, since he was 18 years

old. He does not consume alcohol.

PHYSICAL EXAMINATION:
On examination today, Mr. Dulberg Is noted to be 5 feet 8 inches tall, weighing 165 pounds. He is in no
distress today and has normal affect. He is alert and oriented. He is afebrile. He demonstrates no

suspicious pain behavioral characteristics.

With regards to his right upper extremity, he is able to remove his sweater, albeit mostly using his left
. arm. After the examination when he put his sweater on, he was able to pull out the sleeves using his
right hand, manipulating the sweeter and sleeves using his right hand normally. He holds the hand in a
normal position, although the small finger is in a constantly abducted position. On inspecting of his
right forearm and hand, he does have a transverse {aceration in the mid forearm measuring 6 cm. The
incision is healed and is stable and supple. He also has a longitudinal incision, from his surgery, over
the ulnar forearm, which measures 6 cm long. This incision is healed, stable, supple and
asymptomatic. He also has an incision posterior to the medial epicondyle measuring 5.5 cm, which is
healed, stable, supple and asymptomatic.

With regards to his right hand, as mentioned, he holds the small finger in an abducted position. { can
passively adduct the finger to sit adjacent to the fourth finger, but he cannot actively maintain this
position of the small finger. He flexes the thumb normally and extends it normally. He actively flexes
the index, middle and ring finger to the paim, but with active composite flexion, he facks about 3 cm of
tip to palm distance of the small finger. His hand shakes when he flexes the fingers. Am able to
passively flex his small finger to his palm, which he is then abie to maintain in this position, which is
concerning for symptom magnification as this implies subjective voluntary manipulation. He expresses
that pain does not lirnit his inability to flex the small finger. After performing repetitive active and
passive flexion and extension motions of all fingers, he was the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>