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IN THE CIRCUIT COURT
FOR THE 22ND JUDICIAL CIRCULT

McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

vSs. No. 12 La 178
DAVID GAGNON,
Individually, and as
Agent of CAROLINE
McGUIRE and BILIL, McGUIRE
and CAROLINE McGUIRE and
BILL McGUIRE, -
individually,

D e )

Defendants.

The deposition of WILLIAM McGUIRE, taken in the
above-~entitled cause, before Paula Ann Erickson,
Certified shorthand Reporter, Registered Professional
Reporter and Notary Public, on March 20, 2013, at 3421
West Elm Street, McHenry, Illinois, at the approximate

hour of 2:25 p.m.

REPORTED BY: PAULA A. ERICKSON

C.S.R. LICENSE NO, 084-003899
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APPEARANCES:

MR. HANS MAST

LAW OFFICES OF THOMAS J. POPOVICH
3416 W. Elm Street

McHenry, Illinois 60050

(815) 344-3797

Page 2

Appeared on behalf of the Plaintiff.

MR. RONALD A. BARCH

CICERO, FRANCE, BARCH & ALEXANDER, PC
6323 East Riverside Boulevard
Rockford, Illinois 61114

(815) 226-7700

Appeared on behalf of the Defendants, Carolyn

and Bill McQGuire.

MR. PERRY A. ACCARDO

LAW OFFICE OF M. GERARD GREGOIRE
200 North LaSalle Street

Suite 2650

Chicago, Illinois 60601

(312) 558-9821

Appeared on behalf of the Defendant
Gagnon.

, David
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INDE X

WITNESS PAGE
WILLIAM McGUIRE

BY MR. MAST . e it ettt et e e neanns 4

BY MR. BARCH. .. u'vesmne e, 48

EXHIBITS

DEPOSITION EXHIBIT PAGE
No. 1....... chain saw photo .......... 46
No. 2....... chain saw manual ......... 46
No. 3...... chain saw paperwork ....... 46
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THE REPORTER: Sir, can you raise your right
hand, please?
WILLIAM McGUIRE,

after being first duly sworn, deposeth and saith as

follows:
EXAMINATION
BY MR. MAST:
Q. Please state your name, sir.
A, William McGuire.

MR. MAST: This is the discovery deposition of
William McGuire, taken pursuant to notice, in
accordance with the applicable rules.

BY MR. MAST:
Q. Mr. McGuire, what's your address?
A. 1016 West Elder Avenue, McHenry,

Illinois 60051.

Q. Okay. And you live with Carolyn?

A, Yes.

Q. She is your wife?

A, Yes.

Q. How long have you been married?

A. I am not remembering very good. '91. Since
‘91.

Q. Okay. And you have always lived at that

Dulberg 003942
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address?

A,

- ORI O » 0O ¥ O P O

Q.

Page 5

Let's see.

I meant during your marriage.
I moved in in '89.

At the Elder address?
Correct.

Before you were married?
Yeah. Yes.

Okay. Do you have any prior marriages?
No.

Okay. Any children?

No.

Okay. Okay. And Carolyn has three children,

two daughters and a son, correct?

A,
Q.
A.

Q.

Yes.
And the son is David Gagnon?
Yes.

Okay. And have you known Dave -- Well, let

me ask this: How long before you were married did vyou

know --

A.

Q
A,
Q

I have known Dave since 1984.
How did vyou meet Dave?
Through his mother.

So you have known Carolyn since '84 as well?

Dulberg 003943
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A,

Q.

Correct.

dating, that type of thing?

were

A,

O A ol B I I e

Yeg.

Where did I meet Carolyn?

I met Carolyn at a marina.

Okay. And are vyou retired?

Yes.

you doing?

Q.

A
Q
A.
Q
A

your digability, back?

work;

A,

Q.

A,

Q.

Correct.

is that correct?
No.

Is that correct?

Page 6

Okay. 1Is that when you started kind of

Where did you meet? Through what kind of --

How did you meet Carolyn? I'm sorry.

What is your work -- Before you retired, what

Carpenter.

Okay. When did you retire?

'06. |

Is that because of the disability?

Yes.

Okay. Are you -- What's your injury? What's

Okay. So you are not able to do heavy type
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Page 7
A, Yes.

Q. Okay. So you have some type of permanent
chronic back problem?

A, Yes.

Q. All right. I am sure you have used a chain

saw in your life, correct, or not?

A. No.

Q. So you never used a chain saw?

A, No.

Q. Okay. Although we have a chain saw here on

the table that I am understanding you and Carolyn

purchased --

A, Correct.

Q. -~ the same year as Paul's accident at your
house?

A, Yes.

Q. Okay. And I might be wrong but I am taking

this from what Carolyn said but Carolyn said that
sometime early 2011 before Paul's June 2011 accident
you two purchased this chain saw that's here on the
desk today?

A, Yes.

Q. And it's a red bodied chain saw and it's a

gas chain saw, correct?
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Page 8
A. Yes.

Q. From Efco, E-F-C-0, MT, 3500. That's what I

am reading off of it; is that right?

A, Yes.

Q.  Yes?

A, Yes.

Q. Okay. Who purchased it?

A, I did.

Q. Okay. Where did you purchase it from?

A. Menards.

Q. And since you have never used the chain saw

before and I am assuming because of your injury you
weren't planning on using this one, why did you
purchase it?

A. Well, I was wondering i1f we had a storm come
through and some trees come down I would learn how to
use it. I am a carpenter.

Q. Okay .

A. and I pick up things very quick but if I

don't have to use it, I don't want to use it.

Q. Okay. So you got it in case?
A, Emergency, correct.
Q. Okay. And you got it for your use, not

anybody else's?
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A. Yes.
Q. For yours, I mean, you physically?
A. Personally. Personally in case we have trees

come down or any of that problems.

Q. But for you to use, correct? Not for you to
have somebody else use. You got it for you to use; is
that correct? |

A, Basically I bought it if one of the kids
wanted to borrow it, I would let them borrow it.

Q. I understand the options there, but I am
asking the reason you bought it is for you to use, not

somebody else to use?

A, Yes.

Q. There is options, anybody can use it. I get
that.

A, Yes.

Q. But you bought it for yourself to use,

though, correct?

A, Yes.

Q. All right. How long have you known Paul
Dulberg?

A. I probably met him in the '80s because David

and him were probably friends and, you know, kids come

over and come and go and that's probably when I ran

Dulberg 003947
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across him the first time.

Q. All right. Before -- I think Paul's chain
saw accident at your house was sometime June 2011; is
that your understanding?

A. Yeah.

Q. Okay. Did you know Paul to ever use a chain
saw before his injury at your house in 2011?

A. Yes. He was on the property and David used

the chain saw.

Q. Are we talking the day of his accident?

A. This is prior.

Q. Okay. Go ahead.

A, Because you were asking if Paul -- I ever saw

him operate a chain saw.

Q. You are right.

A. And he was at the house. David cut down an
apple tree in the backyard and I saw Paul use the chain
saw on an apple -- the stump, the apple stump, to try
to get it closer to the ground. That's the only time I
ever seen him use the chain saw.

0. Fair enough. Was that in the same year of
his accident at your house?

A, That was prior.

Q. Same year, though?

Dulberg 003948
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A.  You know, probably -- I believe it was. I
believe it was.

Q. Carolyn seemed to think the apple tree
cutting was sometime in May of that year.

A. You know, she was probably right. It was

before the pine tree..

Q. The evergreens or --

A. Well, I call them evergreen, pine tree.

0. Same thing. Right. Before Paul's accident?
A, Yes.

Q. Right. Okay. So according to vou, sometime

in May 2011 when the apple tree was being cut down by
Dave, Paul was also there to help and he used it to

cut the stump?

A. The stump, the tree stump.

Q. Down lower?

A. Yes.

Q. Okay. And that's the only time -- So the

only time you ever saw Paul use a chain saw before his
accident in June 2011 was the one time at your house
when he cut the stump off that apple tree?
A. Yes. He got the stump lower to the ground.
Q. Is that true? What I just said, is that

true? I will say it again because you interrupted me

Dulberg 003949
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Page 12

by adding on. Let's just answer what my question is.
Okay. My question is: The only time
you ever seen Paul use a chain saw before his accident
at your house in June 2011 was when he cut the stump
down a little bit lower from the apple tree that was
at your house in May of 20117
A. Yes. The one David Gagnon cut down and he

got the stump down lower, ves.

Q. Is what I just said true?

A, Yes. Yes.

0. All right. Because you keep adding. Just
answer -- If you don't understand my question, I will

reword it, but try to answer what I am asking instead

of adding on to what my question is, all right?

A. Okay.

Q. Got me?

A. Yeah.

Q. Did you see Paul doing anything with the use

of the chain saw that you thought dangerous or unsafe
before his accident?

A, No.

0. Did you know that Paul -- and I'm not sure he
was but I have to ask you. On the day of Paul's

injury at your house in June 2011, you know, with Dave
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there, do you know if Paul was ever even using the

chain saw that day?

A, No.

Q. Do you know? You don't know?

A. I don't know if he was using the chain saw.

Q. That's what I am asking. Okay. Let me ésk
you a couple questions and today -- Well, let me asgk

it this way: When is the last time you spoke or saw

Paul?
A. Probably three weeks ago in a grocery store.
Q. Did you speak to him or just see him?
A. Said hi.
Q. Did he say hi to you?
A, Yes.
Q. Was that 1it?
A. Correct.
Q. Did you see him carrying anything?
A, No.
Q. Okay. Did you see him do anything that would

suggest he wasn't having problems with his arm that he
cut in this chain saw accident at your house in 20117

A, I did not see him doing anything but walking
with his mother.

0. Okay. Before Paul's accident in June 2011 at
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Page 14

your house, were -- did you consider him a friend,
just a friend of your stepson's? How did you -- What
was his status with you?

A, I considered him a friend of my stepson.

Q. Okay. So more of an acquaintance to you
then? He wasn't somebody you'd socialize with outside
of your son or something then?

A. Correct. If he wasn't around for my son, he
didn't come around.

Q. So he wasn't like your buddy or anything?

A. No. No.

Q. Okay. So you were on good terms with him
because he was obviously on good terms with your son
before this accident occurred, right?

A, Yes.

Q. Did that change at all at least in vour mind?
Now Dave has spoken his peace so we don't even need to
go into what Dave thinks, but in your mind has your
feelings about Paul changed today versus before his
injury at your house?

A. Yes.

Q Okay. Good, bad, indifferent, what?

A, Well, I think he is a fibber.
Q

Okay. Fair enough. You are just being
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honest. Okay. Why do you think he is a fibber?

A. You know, it should be cut and dry. I mean,
it was an accident.

Q. Right. All right.

A. And that's all I know.

Q. Is it -- So I am reading into this, you can
tell me if I am wrong, but is it because a lawsuit was
filed; is that why?

A. Duh. Yes.

0. Well, listen, I have to ask these questions,
sir. Let me Jjust go through this and make it easy for
me, all right?

A. I'm sorry. Yes.

Q. You are making it hard. The fact that a
lawsuit was filed and you are part of that lawsuit has

that made you feel that he is a fibber?

A. Well -~
0. Or I am trying to find out.
A. Basically, since the lawsuit was filed and,

you know, it wasn't cut and dry, I just probably don't
want nothing to do with him now, so.

0. Okay. So let me -- again, I have -- because
some of the words you have used, I have to ask you

about it. Do you feel he is a fibber or you just

Dulberg 003953
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Page 16
don't like the fact that he filed a lawsuit against

you?

A. I don't like the fact that he filed a
lawsuit.

0. Okay. So fibber meaning liar, you are not
calling him a liar?

A, No. No. VNo. I'm sorry. dJust because he
filed a lawsuit.

Q. All right. So let me -- Again, I got to
clear that up now. Do you believe in your mind that
Paul is a fibber or a liar or don't you know?

A. I don't know.

Q. Okay. And I meant more about this lawsuit
obviously. You don't know if he is lying or fibbing
about the lawsuit because you don't know what

happened, right?

A, Yes.

Q. Fair enough?

A. Yes.

Q. Okay. So you would not characterize him as a

fibber for filing the lawsuit because you don't know
if he is or not, true?
AL True. True, Yes.

Q. Before the accident occurred at your house in
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June 2011, did you believe Paul was a credible, honest
soul, person?

A, Yes.

Q. Okay. Did you have any reason to believe
that he would fib prior to this accident?

A, No.

Q. Okay. All right. Have vou heard -- Well,
let me put Dave aside for a minute. Other than
through Dave, have you heard that Paul was trying to
make more out of this accident than was warranted
other than -- I'm sorry. Let me --

MR. BARCH: Other than David or his attorney.
BY MR. MAST:

Q. Yeah. Other than through Dave or Dave's
attorney or your attorney I guess, have you heard
either from Paul or anybody else --

A. No.

Q. ~-- something to the effect that Paul was

trying to make more out of thig claim or accident than

he should?
A, I have not heard nothing, no.
Q. Okay. Have you ever heard Paul suggest since

his accident that he was trying to get people to say

things to make this case worth more than it isg?
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Page 18

A, No.
Q. Have you ever heard Paul since his accident
or anybody -- Strike that.

Have you ever heard Paul since his
accident ever suggest that he may never have to work
again in his life or he is going to be able to be rich

or anything like that, those issues, since this

accident?
A, No.
Q. Okay. Have you heard those through Dave?
A, No.
Q. Dave has not even told you those things that

Paul has said supposedly?

A. David has told me that he is not telling the
truth.

Q. Okay.

A. That's what he told me.

Q. All right. So Dave told you Paul is not

telling the truth about the accident.

A. Correct.

Q. But has Dave ever told you since the accident
that Paul was trying to get him to lie or get him to
say things so that they can retire?

A. Dave --
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Page 19

Q. Hold on. Let me finish the question -- so he
can retire or make a lot of moﬁey out of this case?
Has he said that?

A. No. Dave has never told me that.

Q. Okay. Okay. So I just want to make one
other question on that just to make sure I covered
everything.

Is it fair to say then other than maybe
through your attorney you have never heard any
allegation or suggestion whether by Paul or anybody
else, Dave, Paul, anybody, that Paul was trying to
make more out of this case than was justified and/or
trying to get people to talk in favor of him in return
for anything? Have you ever heard those things?

A. Other than David's comments or maybe my
attorney a little bit, I haven't heard nobody else say
a word.

Q. Okay. 1Including Paul, correct?

A. Oh, vyeah.

Q. Okay. ©So what did Dave tell you in that
regaxrd?

A. Dave was saying that somehow the accident
happened different than when the way Paul was

describing it.
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Page 20
Q. Okay. And that's not guite what I asked so

let me go back because we are going to get into that.
Okay.

Let me -- My question was framed more to
other than your attorney, have you heard from anyone
including Paul, including Dave, anyone, that Paul was
trying to get people to fabricate or lie to his favor

in this case or to help him recover in this case?

A. No. Nobody told me that.
Q. Not Dave, not Paul, nobody, right?
A. The only thing I am saying is the question

you are asking me is the same question I am saying is
if it's got to pertain to the accident, David didn't
agree with the way Paul stated the accident happened.
Other than that --

Q. And I understand there is two versions of the
accident. I understand that.

A, Correct.

Q. My question was different, though. My
guestion was: Have you ever heard, other than through
your attorney, that either Paul or Dave suggested that
Paul was wanting people to lie for him or to fabricate
anything?'

A, Other than Dave and my attorney, no. Nobody
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has told me anything about --

0. I am including Dave in that. What did Dave
tell you about Paul wanting him to fabricate or lie?
Did he éay that?

A. As far as Paul telling David to change the
story or fabricate?

Q. Yeah. Did he do that?

A, David never mentioned it to me like that, no.

Q. Okay. So all right. So let me say the
guestion again then. Is it fair to say, and putting
your attorney's comments to you aside, okay, I am not
asking you about your attorneys, but with regard to
anybody else, you have never heard anyone suggest that
Paul was trying to get Dave to lie, fabricate about

this case, fair enough?

A. Yeah.

Q. Okay. You never heard that?

A. No.

Q. All right. As I understand it, there are two

evergreens in your backyard back in June 2011 that you
guys wanted cut down so you could put a storage shed
back there, right?

A, Yes.

Q. Okay. 2And as I understand it, I don't
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Page 22

remember if it was you or your wife, but one of you

asked Dave to do that work -- help with that work,

right?
A, Yeah. Knock some lower branches down.
Q. Right. Who asked him to do that?
A, You know, I don't remember.
Q. Okay. It was either you or your wife?
A, Correct.
Q. And I think your wife said she was going to

pay Dave something for his gas or whatever, right?

A. Basically, she'd give him a pair of pants. I
don't know. They are always mothering the son, you
know.

Q. Right. So what their arrangement was as far

as money or --

A. Some kind of gift.
Q. Listen, you are going to make this last twice
as long as -- I'd like to get you in and out of here

as quick as possible but because I have to keep
repeating the question, it's going to make it
difficult so I am just trying to tell you we can
probably get out of here real quick but I am going to
have to keep backing up. So let me try to move

forward but let me finish my guestion, okay?
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Page 23
A. Uh-huh.

Q. All right. So whatever the arrangement was
between Carolyn and Dave as far as what he would get

in return for doing this work, you don't know; failr

enough?
A, Yes.
Q. Okay. And what was Dave's experience, if you

know, in use of a chain saw before this accident with
Paul at your house?

A. Stuff I have heard, a project he worked on
through the course of me living there and physically
seeing him prune the trees on the property with a chain
saw.

Okay.

That's about the extent of it.

With a chain saw?

Correct.

With your chain saw?

No. We didn't have it then.

Okay. With his chain saw on his property?
No. Back when David lived at the house.
With you?

On our property when David lived there --

(O A O TR S I o I o N .S

Right.
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A, ~- I don't know where he got the chain saw
but he had a chain saw and he done some pruning on the
property and that I have seen him do.

Q. Qkay. Okay. And how often was that? Just

the one time or was it repeatedly?

A. I would say a handful of times.

Q. Okay. Over the course of several years?

A. Yeah. Correct.

Q. And that wasg while he was living with you?
A, Yeah.

Q. - And that's tﬁe only time you have known him

to use a chain saw other than in 20117
A, This goes back in, you know, in say in the
mid '80g, in the '90s, you know, whenever he would go

around the yard and prune stuff up with the chain saw.

Q. Did you have a chain saw at the house at that
point?
A, Not mine. You know, he might have borrowed

one from a friend or he might have had one. I don't
know.

Q. Okay. In 2011 other than the two evergreen
trees he was going to take some of the branches down
off of, did he do -- did Dave do any other work with

the chain saw on your property in that vyear?
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Page 25
Cut the applé tree down.

Okay. Anything else?

No.

Okay.

You know, he did a little chain saw work.

was about it. That was about it that I

Okay. So the apple tree and the two

evergreens, those are the only chain saw work he was

doing at your house in 2011, correct?

A,

That I remember. You know, I'm trying to

remember because I know Paul took some scrap from the

front vard from a maple tree.

ORI O]

Al

Yeah. Your wife said just to --
And --
Go ahead.

And I don't remember if he used the chain saw

to cut them pieces up a little further but I don't

remember that.

Q.

What your wife said was a tree company took

that tree down.

A.

Q.

Yes, they did.

Let me finish. And left some stumps or

sections and Paul and Dave cut those sections up so
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Paul could have firewood. That's what she said.

A. I --

Q. You don't know?

A.V I know Paul took the wood, the bulk of the
wood.

Q. Who cut it up, you don't know?

A, No.

Q. Okay. So the only time you know that Dave

used a chain saw on your property in 2011 was the two
evergreens that he was cutting branches off at the
time Paul was hurt and the one apple tree?

A, Yes.

Q. Okay. I think Paul's accident was June 28,

2011. Do you know that to be true or not?

A. You know, it sounds -- but I don't know.

Q. Do you know what day of the week it was?

A. No.

Q. Okay. You were retired so you would have not

been working. Would you have been home at the time?

A. Yeg.

Q. What were you doing at the time of Paul's
injury?

A. I was in the house.

Q. Doing what?
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Page 27
A, Watching TV,

0. Okay. Was that -- Do you know about what
time Paul's accident occurred that day?

A, I don't remember.

Q. If you were watching TV when his accident
occurred, would that have been pretty much what you
were doing for most of the day prior to leading up to

his accident or were you doing other things in the

house?
A. I was in the house. I am trying to
remember -- I might have walked around a little bit,

you know, and then I was in the house.

Q. Did you ever go outside the house while Paul
and Dave were in the backyard working?

A. No.

Q. So would it be fair to say that day of Paul's
accident before his injury, you don't know who was
doing what type of work, where, when or how?

A, That's true.

Q. Okay. And you never viewed at any time prior
to Paul's injury what they were doing back there in
the backyard, correct?

A. That's correct.

Q. Do you know what -- I know that you said Dave
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was going to cut down some limbs from the two
evergreens, right?

A. Yes.

Q. And I think Carolyn then said ultimately once
the limbs were down, you were going to have the tree
company come out and cut the big base of the tree
down, right?

A, Yes.

Q. So Dave's task was really just to take the

branches off the base of the tree, right?

A. Yeah.

Q. All the way up?

A. No. No. It was too high.

Q. So just up to a certain level?
A, Yes. Yes.

Q. Okay. How high, do you know?

A. You know, I want to say, I don't know, 15, 20
some feet. You know, I don't know. It was tall trees.
That's all I am saying.

0. And the limbs at the bottom are bigger than
the limbs at the top, right?

A, Yes.

Q. How wide -- if you have an estimate, how wide

are the limbs, the branches, coming off the evergreens
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at the bottom of the trees?

A, Oh, they had to be -- in the base of it had

to be, I don't know, four or five feet, something like

that.
Q. How wide around?
A, Oh, wide around, inch and a half in diameter.
Q. Okay. All right. And do you have any idea

of how many total branches needed to be cut down by

Dave?
A, No.
Q. Okay. Was it more than 20°7?
A, Oh, yeah. Probably.
0. There was a lot of them?
A, Probably, ves.
Q. Do you know when he started this work in

relationship to the day of the accident?

A. The day before.

Q. Okay. Do you know how many hours he worked
the day before?

A. Maybe an hour and a half, a couple hours I
think. I really don't remember.

0. Okay. So after working the day before, there
would have been branches already on the ground, right?

A Correct.
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And did you know Paul was coming over to help

No.
Did you know who invited him over?
No.

Okay. Did you even know he was on your

property when --

Yes.
Let me finish the question. Did you even

was on your property by the time he got
Yes.
How did you know he was on the property?.

Because I seen him out in the vard. I petted

You mean when he arrived?

Sometime through the course when he was

Oh, because I asgsked you before if you ever

saw them work during the process of their work and you

Q.
out?
A,
Q.
A,
Q.
A,
Q.
know Paul
hurt?
A,
Q.
A,
his dog
Q.
A,
there.
Q.
said no,
A,
dog.
Q.

SO.

I didn't see them working but I petted his

Oh, so you knew he was there because his dog
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was there?

A, Yes.
Q. You didn't know he was there by seeing him?
A. Yes. I seen him on the property.

Q. All right. When he got there or during the

course of the day?

A. I don't know when the exact time he arrived
but I looked out in the yvard and there was him and his
dog.

Q. Okay. And did you go outside when vou saw
him there? |

A. Maybe I was outside or something. I don't
remember coming in and out but --

0. This is what I am trying to understand, you
said you never saw what they were doing.

A. Right.

Q. Paul and Dave, so I am assuming what did the
dog come inside and that's when you petted him or when
did you pet the dog?

A. They were working behind the garage and I
didn't go behind the garage where they were working but
if you come up to the back -- the back of the house,
before you go around the garage, that's where I saw

David, Paul and the dog. I went outside, petted the
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dog, said hi to Paul and I went back in the house.

Q. All right. So you were only outside a minute
or two?
| A. Yeah. Not long.
Q. Okay. And you went out there specifically to

pet the dog and say hi to them or for some other
reason?

A. You know, I might have been taking out a bag
of trash. I don't remember.

Q. Okay. And where you saw Paul and Dave, were
they engaged in the tree work at the time or had they
taken a break? What were they doing?

A. No. ©No. Just chitchatting.

0. Okay. So this is before they began work that

day, during the midst of their work, do you know?

A. I couldn't tell you.

Q. Okay. What time was this, do you know?

A. No. I don't remember.

0. Do you know how long Paul was at the property

already by the time you went back to pet the dog and
say hi to him?

Al No.

Q. Okay. Where you saw them was that in the

area that they would have been working to cut the tree
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down --

A, No.

Q. -- or was that somewhere else?

A, It was in -- It was like by the driveway and
the work was in the back of the -- towards the back of
the yard. They were in the -- by the -- say around the

back door of the back porch.

Q. Of the house.

A, Correct.

Q. Why were they there in relationship to the
work they were doing? Do you have any idea?

A. No. I don't know what they were doing. They

were standing there talking and the dog was sitting

there.
Q. All right. Your wife was inside?
A, Yes.
Q. Did you know your wife ever to go outside

while they were working that day?
A. She might have -- Go ahead.
Q. Did you know if your wife was ever outside

that day of Paul's injury before his injury?

A. I don't keep track of her.
0. So the answer is you don't know?
A. I don't know.
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Okay. All right. So when you went outside,

you met up with them kind of at the rear of the house?

A.

Q.

Yes.

But they were not engaged in the work at the

time, right?

> o»

Q.

Right.
And you pet the dog and went back inside?
Yes.

Okay. And that's the extent of your time

outside the house prior to Paul's injury to your

knowledge?
A,
Q.
that day,
A,
Q.
was doing
they were

A.

of Paul's

Yeah.

Okay. So you don't know who was doing what
when and how, fair enough?

Yes. T don't know.

As far as Dave and Paul, you don't know who
what -- whose tasks were what tasks or what
doing, fair enough?

I don't know. I don't know.

Is that fair enough then?

That's -- I don't know. Correct.

Okay. What is your first knowledge or notice
accident then?

I heard some commotion and I ran outside and
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they were getting in the vehicle to go to the -~ to get
patched up.

Q. To go to the hospital?

A.‘ Yeah.

Q. Okay. So was Paul's arm already wrapped?

A. You know, I am trying to remember if my wife

was getting him a towel or something like that. I
don't know but all I know is they were beelining it for
the -- a vehicle.

Q. Okay. So they were on their way from the

house to the car?

A. Yeah. Yeah. So I might have caught a
glimpse of them by the back door going to the -- I am
trying to remember and then something about -- oh.

Yeah. I did hear him say from the vehicle please watch

my dog.
Q. . Okay. Paul said that?
A. Yes. Yeah.
Q. It was Paul's dog?
A. Yes and I believe he was already in the

vehicle when he yelled out the window that.

Q. Okay. ©So they were already basically gone --
A. Yeah.
Q. You didn't have a chance to talk to them,

Dulberg 003973

EXHIBIT 176 - Part 3 of 8
Page 1325 of 5244






[

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

right?
A.

Q.

Page 36

I did not talk to them.

So by the time they were leaving for the

hospital in the car that you saw, you didn't know what

happened other than there must have been some injury?

A,

> 0 » oo p oo

Q.

Correct.

Did you know who was injured?
Yes. Paul.

How did you know that?

My wife said Paul is injured.
Did she say how he got injured?.
No.

Okay. After he left, Paul left with Dave to

the hospital, when did you next see Paul and Dave?

A,

LGN S ) ? @)

A,

When they came back from the hospital.
How many hours later?

It seemed like three, four.

And did you speak to Paul and Dave?
Yeah. |
What did they say?

Well, they weren't talking too much. I asked

Paul how he is feeling. He said I am a little sore and

I asked David, you know, and Dave says not too good.

You know,

he says -- weren't in a very talkative mood.
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Q. Not too good meaning Paul wasn't too good or

what?

A. Well, Paul basically just came back and he --

I am tr?ing to figure out how he got home.
Mike --
Q. I am not evening asking that right
A. Okay.

Q. My question is: What did Paul and
when they arrived home at the hospital? You

said I am sore. Then David --

A. David really wasn't talking at all.

Maybe

now.

Dave sgay

said Paul

0. Did either of them discuss how the accident
occurred with the chain saw?

A. No. No.

Q. How long were they back at the house?
Short -- Were they only there for a short period of
time?

A, Yes. Yes.

Q. And did they both leave again?

A. I am trying to remember how he got home.

Q. I'm not asking how anybody got home. I am

asking once they arrived home with Paul and Dave, they

then left again or don't you know that?

A, You know, I don't remember if he came back to

EXHIBIT 176 - Part 3 of 8
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our house or he came back to hig house.

Q. Who is "he"? Who, Paul?

A. After the emergency room.

Q. Who?

A, Paul.

Q. Who is "he"? Okay.

A. I don't remember if he came back to our house

or I don't remember if David drove him directly home to
his house. I don't remember that. I am trying to
remember that.

0. Okay. All right. So when -- You would not
have talked at least --

A. Wait a minute. I do remember now. He did
come back to our house and I asked him how you doing
and he says okay. And then --

Q. Who is "he"? I don't know who you are
talking about.

A. Paul, the guy that got hurt.

Q. Paul said I am okay?

A. I asked him how are you doing? Paul said I
am okay

Q. Okay. Did he say anything else?

A, No.

0. And then what did Dave say?
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A. Dave didn't really talk.

Q. Okay. How long did they stay home?
A. A minute or something. He was collecting on
the dog.

Q. Okay. Then what did they do?

A. Let's see. Mike McArtor picked the dog up.
Maybe he took Paul, too. I don't remember.

Q. All right.

A, I don't remenmber.

Q. At least what Carolyn says is thét Dave and
Paul drove away to fill his prescription and then Dave

came back alone.

A. You know, they could have. They could have.
Q. So you don't know that?

A. Right.

Q. Okay. All right. So by the time Dave

returned home, whether Paul was with him or not, you
don't know?

A. I don't know.

Q. Okay. Did Dave tell you -- now this is still
the same day of the accident? Did Dave tell you how
the accident occurred?

A. No.

0. Hag Dave ever described for you how the
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accident occurred?

A. Yeah.

Q. When? First time.

A. Probably a day or so later.

Q. What -- So a day or so after the accident,

Dave had a conversation with vyou?

A. Yeah.

Q. What did he say?

A. He says -- How did it go? He stuck his
arm --

Q. Who is "he"? I need names so I know who you
are talking about.

A. Hang on. Hang on. He said that Paul stuck
hig arm --

Q. Wait. Stop. Dave said that Paul --

MR. BARCH: Try to use names when you are
referring to the people. That's all he is asking.

THE WITNESS: Okay. David said that when working
with Paul, somehow Paul did something wrong and got
his arm cut.

BY MR. MAST:
Q. Did he explain what he did wrong?
A. No. He really didn't.

Did he say that he got his arm cut on the
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chain saw?

MR. BARCH: "He," David?

MR. MAST: You got me.

THE WITNESS: David said he got his arm -- Paul
got his arm cut on a chain saw.

BY MR. MAST:

Q. But David didn't specify how or what he did
to get cut?

A, No. No.

Q. Okay. Did Dave ever specify to you at any
other conversations about what Paul did and why it
caused him to get cut by the chain saw?

A, No.

Q. So other than that first conversation with
Dave where he just described generally that Paul did
something wrong to get cut --

A. Yeah.

Q. -- did you have any other conversations with
Dave about how the incident occurred?

A, No.

Q Was that the only time?

A Basically, vyeah.

Q Okay. Dave never got more specific than

that?
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No.

All right. So any time you have talked to

always been, well, Paul did something wrong

to get cut but he didn't specify anything more than

that?
A,
Q.
A.
he: wasn't
Q.
A,

Q.

No.

Is that correct?

Yes. He didn't want to talk about that, and
Is that correct what I just said?

Correct.

Okay. Did you ever talk to Paul about how

the accident occurred-?

AQ

No.

Since the accident, have you ever talked to

Yes.
How many times?

Maybe -- I am trying to think here. That may

be once since the accident happened I have seen him in

the grocery store.

Q.
today?

A.

Is that the one you talked about earlier

Correct.
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Q. Where you just said hi to him?
A, Correct.
Q. So since Paul's accident at your house with

the chain saw, you have only spoken to him once and
that was at the supermarket when you said hi to him
and he said hi to you and that was it, right?

A. You know, I think he did come over. I don't
remember. I think he did come over and I asked him,
you know, how you doing or something like that and it
was probably a week or so after.

Q. Okay. Let me go back then. My question was
how many times have you spoken to Paul since the
accident. Your answer is twice, right?

A, Probably twice.

Q. Okay. The first time is one week after the

accident where Paul came over to the house, correct?

A. Yes,

Q. And who was present?

A. My wife.

Q. Okay. And Paul?

A, Yes.

Q. Okay. And what -- How long was Paul there?
A, A couple minutes with his dog.

Q. And what did Paul say to you or either of
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you?

A. Well, you know, basically said I am goilng
along. Everything is fine and, you know, my wife said
how you doing and exchanged pleasantries and that was
about it.

0. Okay. Now, this is kind of what I'm wanting
to find out. Paul has obviously -- at least to me
obviously, has had some follow-up treatment and has
had some difficulties with his arm because of this
accident. Okay. Are you aware of that or not?

A. I have heard that, yes.

0. Okay. So when you say a week afterwards that
he said I am doing fine, are you saying that
everything is great? He is not having --

A. Well, he seemed to be --

0. Let me finish the question. Are you saying
that he related to you that everything is great, he is
having no problems or was he just trying to exchange
pleasantries and say veah, everything is okay?

MR. BARCH: I just object to the form of the
guestion but go ahead if you understand it.

THE WITNESS: When the guy said he is fine, I

thought he was healing well and meant I am doing fine.
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BY MR. MAST:

Q. Okay. Did he describe for you what he meant
by fine other than use the word --

A. No. ©No. No.

Q. -- other than use the word fine in response

to your inquiry?

A, No. He didn't describe fine.

Q. Okay. Did he say I am pain free?

A, No.

Q. Did he say I am back to normal or anything in

that regard?

A, No.

Q. Okay. Did he ever describe for you, again
Paul, how the specifics of his accident occurred?

A, No.

Q. After that couple minutes at your house, he
left and you only saw him one other time, that was at
the supermarket where you exchanged hi's and that was
it?

A, Yes. Yes.

Q. And that was the one you described earlier on
in this deposition when you met him at the grocery
store?

A, Yes.
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Q. Okay. And you never spoken or talked to Paul
other than those two times since the accident,
correct?
A. Yeah.
Q. All right. I think I am -- Oh, wait. I
wanted to ask you since I got these photographs, I
might as well get these marked. I will just mark one
of them because they are all the same.
(Whereupon, Deposition Exhibits
1, 2 and 3 were marked and
dated.)

BY MR. MAST:

Q. OCkay. I just marked three exhibits. The
first one is a photograph we took today of the chain
saw that's on the table in front of vyou, correct?

A. Uh-huh.

Q Yes. I need you to verbalize the answer vyes.

A, Yes.

Q Okay. Is that the chain saw you have talked
about over the course of your deposition today?

That's the chain saw that Dave was using at the time
of Paul's accident?

A, Yes.

Q. And that's the chain saw that you purchased
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earlier in the year new from Menards, correct?

A. Yes.

Q. Okay. And Exhibit 2, is that a true and
accuraté copy of the manual for that same chain saw
you purchased?

A, T believe so.

Q. And Exhibit 3 I believe is some additional
paperwork that came with it as well as the receipt on
the top, correct?

A, I assume so, ves.

Q. Well, take a look. I need you to make sure.
Is that what that is? Just take a look through all of
those documents in Exhibit 3 just to make sure those
were all documents that came with the purchase of the
chain saw.

A. Yes. They came with the chain saw.

Q. So all of the materials, Exhibit 2 and 3, all
those materials came with the purchase of the chain
saw, correct?

A, Yes.

Q. Okay. And they are all accurate copies of
those documents, correct?

A, Yeah.

MR. MAST: Okay. Thank you. That's all I have.

Dulberg 003985
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MR. ACCARDO: I do not have any questions.

EXAMINATION
BY MR. BARCH:
Q. Just earlier when Mr. Mast was asking you
about what you knew about Dave's experience with a
chain saw, you mentioned that he did some pruning of

trees. You saw him do that around your home?

A. Uh-huh.

Q. Yes?

A. Yes.

Q. Then you also said you heard some stuff about

him using chain saws?

A, Yes.

Q. And when you say you heard some stuff about
him using chain saws, what were you referencing?

A. I was referencing to him through the course
of the years when he was living there when I was living
there when he was out helping friends and coming back
home and saying something like I did some work for --
pruning some treeg on gome people's property or, you
know, helping a friend out.

Q. Okay. ©So -- And to the extent David may have
had some experience with a chain saw away from your

home, you wouldn't know about that, you weren't there;

Dulberg 003986
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is that fair?

A, True.

0. And at any time prior to Mr. Dulberg being
injured‘on June 28, 2011, did you have any reason to
be concerned about the manner or method that David was
using the chain saw?

A, No. I had no concern.

Q. At any time that day or the day before, did
you go out there and tell him how you wanted him to
use the chain saw?

A, No.

Q. Did you tell him how you wanted him to go
about tending to the treeg, the pruning of the trees?

A. No.

Q. Is it fair to say that you left all the
cutting and the decisions on what to do and how to do
it up to David?

A, Yes.

Q. And with respect to what David and Paul may
have talked about, if anything, that day, how they
were going to go about using the chain saw, what they
were going to do with respect to those trees, you
weren't part of any of that?

A. True. I was not part of any of it.

Dulberg 003987
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MR.
MR‘
MR.

MR.

. Page 50
BARCH: That's all I have.

ACCARDO: I don't have anything.
MAST: All right.

BARCH: We are going to -- We are just going

to reserve. Carolyn is going to look at her

transcript. I will give you a chance to read it, too,

before it's final.

THE WITNESS: Okay.

(FURTHER DEPONENT SAITH NOT.)

Dulberg 003988
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IN THE CIRCUIT COURT
FOR THE 22ND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
PAUL DULBERG,

—

Plaintiff,

vs. No. 12 LA 178
DAVID GAGNON,
Individually, and as
Agent of CAROLINE
McGUIRE and BILL McGUIRE
and CAROLINE McGUIRE and
BILL McGUIRE,
individually,

R i N P A N

Defendants.

I, WILLIAM McGUIRE, being first duly sworn, on
oath say that I am the deponent in the aforesaid
deposition taken on March 20, 2013; that I have read
the foregoing transcript of my deposition, and affix

my signature to same.

WILLIAM McGUIRE

Subscribed and sworn to
before me this day
of , 2013

Notary Public

Dulberg 003989

EXHIBIT 176 - Part 3 of 8
Page 1341 of 5244






10

11

112

13
14
15
16
17
18
19
20
21
22

.23

24

Page 52
CERTIFICATE

I, Paula Ann Erickson, Certified Professional
Reporter, Registered Professional Reporter and Notary

Public, do hereby certify:

That the witness in the foregoing deposition
named was present at the time and place therein

specified;

That the said proceeding was taken before me
as a Notary Public at the same time and place and was

taken down in shorthand writing by me;

That this transcript is a true and accurate
transcript of my shorthand notes so taken, to the best

of my ability.
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I further certify that I am neither counsel for
nor related to or employed by any of the parties to.
this action and that I am not a relative or employee
of any counsel employed by the parties hereto or

financially interested in the action.

‘6@*@&9 éé&fegw

Paul®a Ann Erickson

Certified Shorthand Reporter
Registered Professional Reporter
License No. 084-003899

Notary Public

<?\"{[-—({”ﬁda

Dated this

of ff%%zr/

Y

. 2013.
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STATE OF ILLINOIS )
) S8S.
COUNTY OF MCHENRY )

IN THE CIRCUIT COURT OF THE TWENTY-SECOND
JUDICIAL CIRCUIT, MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,

Plaintiff,
vs.

DAVID GAGNON,
Individually, and as
Agent of CARCLINE
McGUIRE and BILL
McGUIRE, and CAROLINE
McGUIRE and BILL
McGUIRE, Individually,

Case No.
12 LA 178

Defendants.

The deposition of

DR. SCOTT SAGERMAN

October 15, 2013

Reported by:
Jill S. Tiffany, CSR

VAHL REPORTING SERVICE, LTD.
(847) 244-4117
11 N. Skokie Highway, Suite 301
Lake Bluff, Illinois 60044
and
53 West Jackson, Suite 656
The deposition of DR. SCOTT

Chicago, Illinois 60604
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SAGERMAN, taken before Jill 8. Tiffany, CSR,
a notary public within and for the County of
Lake and State of Illinois, on October 15,

2013, at the hour of 9:24 a.m., at 515 West

Algonquin Road, Arlington Heights, Illinois.

APPEARANCES:

MR. ROBERT LUMBER, of the

Law Offices of Thomas J. Popovich, P.C.
3416 West Elm Street

McHenry, Illinois 60050,

appeared on behalf of plaintiff;

MR. PERRY A. ACCARDO, of the

Law Office of Steven A. Lihosit

200 North LaSalle Street, Suite 2650

Chicago, Illinois 60601,

appeared on behalf of Defendant David Gagnon;

MR. RONALD A. BARCH, of the firm of
Cicero, France, Barch & Alexander, P.C.
6323 E. Riverside Boulevard

Rockford, Illinois 61114,

appeared on behalf of Defendants Caroline
McGuire and Bill McGuire.
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WITNESS:

DR. SCOTT SAGERMAN

EXAMINED BY:

MR. ACCARDO

MR. BARCH

MR. LUMBER

EXHIBITS:

No.

1

PAGE
4
52, 61
59, 62
5
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({Exhibit No. 1 was marked

for identification.)

DR. SCOTT SAGERMAN,
called as a witness and having been first
duly sworn under oath, was examined and
testified as follows:
EXAMINATTION
BY MR. ACCARDO:

Q. Doctor, could you please state
your name and spell it for the court
reporter?

A. Scott David Sagerman,
S-A-G-E-R-M-A-N, M.D.

MR. ACCARDO: Let the record
reflect this is the discovery deposition of
Dr. Scott Sagerman taken pursuant to notice,
taken in accordance with the Rules of the
Circuit Court of McHenry County, the Rules of
the Supreme Court of the State of Illinois
and any other applicable Local Court Rules.

Q. Good morning, Dr. Sagerman. I'm
going to be asking you some questions today

about a patient of yours by the name of Paul
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Dulberqg, okay?

A. Yes.

Q. You've given depositions before?
A. Yes.

Q. You're familiar with the ground

rules governing depositions?

A. Yes.

Q. Now, we've been tendered a copy of
your C.V. which we've marked as Exhibit No. 1
for identification. Is that relatively
current and up-to-date?

A. Yes.

Q. And what kind of doctor are you?

A. Orthopedic surgeon.

Q. And do you have a specialty within
the orthopedic field?

A. Yes.

Q. And what is that?

A. Hand and upper extremities.

Q. And you're currently affiliated
with Hand to Shoulder Associates?

A. Yes.

0. And that is in Arlington Heights,

Illinois?
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A, Yes.

Q. And that's where we're located
today; is that correct?

A. Yes.

Q. Now, do you have any independent
recollection of Paul Dulberg?

A, Somewhat.

Q. You have your chart here today for
Mr. Dulberg; is that correct?

A. Yes.

Q. And what you have in front of you,
does that comprise your entire chart for Paul
Dulberg?

A, I think he had a Volume 1 chart
from previous treatments in 2003 and 2004. I
don't have that whole chart, but I have the
typed office notes from that chart.

Q. Okay. And then in regards to this
accident or care and treatment starting in
2012, you have your complete chart for Mr.
Dulberg; is that correct?

A. Yes.

Q. Feel free to refer to your records

and your notes when you need to. Now, the
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accident that we're here to talk about took
place on June 28th of 2011. And it looks
like Mr. Dulberg first came to see you on
February 27th of 20127

A. Yes.

Q. And he was referred to yvou by a
Dr. Frank Sek; is that correct?

A. I'm not sure. Dr. Sek was the
addressee of my correspondence from the first
office note.

Q. Do you know what kind of doctor
Dr. Sek is? 1Is he an internist?

A, I don't know. But Mr. Dulberg had
been to my office before that when he had
treatment in 2003 and 2004.

Q. Right. Let's talk a little bit
about that 2003 and 2004 treatment. What did
he come to your office for generally?

Al He came for a left arm condition

of cubital tunnel syndrome.

Q. And what is cubital tunnel
syndrome?
A, Ulnar nerve dysfunction due to

compression at the elbow.
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Q. And what is the ulnar nerve?

A. The ulnar nerve 1is one of the main
peripheral nerves in the arm that passes
behind the elbow in a region called the
cubital tunnel before it extends down to the
inner side of the hand to provide sensation
and motor function to the muscles.

Q. Generally what were Mr. Dulberg's
cemplaints in relation to his left arm when
he came to see you back in 2003, 20047

A. Numbness and tingling in the ulnar
nerve distribution of the left hand.

Q. And what is the ulnar nerve
distribution of the left hand?

A. The inside of the hand, the ring
and small fingers especially.

0. And is there an indication from
those records from 2003 and 2004 as far as
the onset or triggering event for those
symptoms that Mr. Dulberg complained of back
then?

A. He said it was following a motor
vehicle accident which occurred in March of

2002.
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Q. Did he describe to you at all how
that accident happened or explain any type of
the mechanism of that particular injury or
those symptoms that he was claiming?

A. I don't recall, and those are not
reflected in my notes.

Q. And what would be some common
causes of cubital tunnel syndrome?

A. Well, the cause is compression on
the nerve which may arise spontaneously. But
there are some other factors that can
contribute to it or cause it such as a direct
injury to the vicinity of the nerve, or
sometimes strenuous manual activities can
contribute to the nerve compression.

Q. Can repetitive use -- typing,

using the computer, using a mouse, anything

like that -- can that cause cubital tunnel
syndrome?
A. No, I wouldn't think so; not those

type of sedentary activities.
Q. When you said a direct impact to
the vicinity of the nerve, where are we

talking about? We're talking about over the
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elbow?

A, Yeah. It's the inner side of the
elbow, toward the back where the nerve runs
behind the joint.

Q. And you performed a couple of
procedures to correct that cubital tunnel
syndrome on Mr. Dulberg back then?

A. Yes.

Q. And were those procedures
successful as far as you know?

A. I think so.

Q. So now when he first came to see
you in February of 2012, what did he come to
see you for?

A. For a right arm laceration of the
forearm from a chain saw accident which
occurred June 28, 2011.

Q. Did he tell you at all or give you
any description of how this chain saw
accident occurred?

A, No, not specifically.

Q. And I'm looking -- I'm referring
to your February 29th letter to Dr. Sek. Mr.

Dulberg indicates that he developed symptoms
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of numbness in the small finger with
weakness; is that correct?

A. Yes.

Q. Is there any indication as to when
those symptoms started? Was it something
that was immediate? Did it take some time?

A. I don't know.

Q. Did Mr. Dulberg ever provide you
with any records from the emergency room
shortly following this particular accident or
did your office ever obtain any?

A. No, I don't believe so.

Q. His past medical history indicates
remarkable for arthritis and cervical disc
disease. Is the arthritis, would that have
been located in the neck?

A. I don't know. He didn't specify.

Q. He was on some medications when he
first came to see you?

A. Actually, he did specify
degenerative discs in the neck. And the
medications were naproxen, paroxetine,
tramadol, cyclobenzaprine.

0. Did he ever indicate to you that
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he ever experienced any symptoms relating to
the degenerative disc disease in his neck?

A, Well, he said he had neck pain on
the health information form that he filled
out that day I first saw him.

Q. He didn't go into any more detail
about that?

A, No.

Q. The medications, naproxen, what is
that for or what is that medication?

A. That's an anti-inflammatory
medication used for typically pain symptoms
related to inflammation.

Q. ‘And how about tramadol?

A, That's another type of analgesic
pain medicine.

Q. And fluoxetine?

A, I don't know. He indicated that

it was for depression.

Q. And cyclobenzaprine?
A. He said it was for muscle spasms.
Q. Now, you performed an examination

when Mr. Dulberg first came to see you; is

that right?
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A. Yes.

Q. And what were the results of that
examination?

A, The right forearm showed a 7
centimeter transverse scar at the ulnar

aspect of the mid forearm.

Q. And what area are we talking about
there?
A. The inner side of the forearm

between the elbow and the wrist. There was
local tenderness and sensitivity to
percussion with a positive Tinel's sign and
paresthesias radiating into the small finger.

Q. What is a positive Tinel's sign?

A. Tapping or percussion over a
peripheral nerve will elicit symptoms of
sensitivity or shooting pain or electric
shocks indicating nerve injury or nerve
dysfunction.

0. Is that a subjective or an
objective finding?

A. Subjective.

Q. And then going on with his

examination?
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A. There was also sensitivity of the
cubital tunnel region.

0. And we're talking about on the
right side; is that correct?

A, Yes.

Q. And you already talked about when
he came to see you previously in 2003, 2004
about the cubital tunnel region of his left

arm; is that correct?

A. Yes.

Q. And as far as --

A. I'm sorry, you said about the left
arm?

Q. Right. Well, when he came to see

you previously it was for the left?

A. Correct.

Q. And when he came to see you here
it's for the right?

A, Correct.

Q. And then we get into wrist and
elbow motion are unrestricted?

Al Yes.

Q. And then going on with his

examination?
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A. There was no atrophy. He was
unable to adduct his small finger.

Q. What does that mean?

A, Bring the small finger closer to
the other fingers, draw it back in. Flexion
strength was grossly normal. Sensation was
decreased to light touch in the small finger
only with inconsistent two point
discrimination.

Q. What does that mean, inconsistent
two point discrimination?

A. His ability to sense one or two
points on the fingertip was not consistently
correct.

Q. You reviewed X-rays that were
taken of his right forearm?

A. Yes.

Q. Did you review the films

themselves or just the radiologist's report

or both?
A. I think the films.
Q. And those appeared to be normal —-
A. Yes.
Q. —-— as far as fracture or anything
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like that?

A. There was no fracture or foreign
body.

Q. And then there was an MRI that you

reviewed from February 3rd of 20127

A, Yes.

Q. And again, would that have been
the film or the radiologist's report or both?

A. The films.

Q. And that indicates that no
abnormality was seen; is that correct?

A, Yes. I think I also have copies
of the report of the MRI in my file, although
I didn't refer to that specifically in the
report.

Q. Right.

MR. BARCH: Yeah, it did come in
your records.
BY MR. ACCARDO:

Q. And if I could just look -- if I
could refer you to the report of the MRI,
under clinical history he gives complaints or
a reason why this particular MRI was taken

was weakness in the fourth and fifth fingers,
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is that correct, under clinical history?
A. Yes.

Q. And which are the fourth and fifth

fingers?

A. I think the ring and small
fingers.

Q. And also he was indicating pain in

the forearm and hand?

A, Yes.

Q. And I know that the MRI came back
normal. But under impression, I just wanted
to ask you a couple of questions. It says
that there's no forearm abnormality
appreciated, but this does not exclude the
possibility of an ulnar nerve impingement or
injury, but there is no gross mass or
abnormal infiltration along the expected
course of the ulnar nerve. What does that
mean?

A. Well, nothing abnormal was
appreciated on these images. And I think the
radiologist is saying that the lack of an
imaging abnormality does not exclude the

possibility that the nerve could have been
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injured.

Q. Then it goes on to state that
there was no obvious tendon or muscle
abnormality appreciated.

A. Yes.

Q. And it looks like your office
received a copy of a nerve conduction report
or nerve conduction study that was performed
by Dr. Levin back in -- on August 10th of
2011? I have a copy of it if you want to
take a look at it. It came in your records.

A. Ch, yes, I have it.

Q. Oh, okay.

A, This is a different exam here.

MR. BARCH: 1Is this March 13 of
'127?

MR. ACCARDO: ©Oh, I'm sorry.
That's the later one.

THE WITNESS: There's two.
BY MR. ACCARDO:

Q. Yes. You have both, right?

A. Yes.

Q. Prom August 10, 2011 and March 13,

20127
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A. Yes.
Q. All right. Let's talk about that
August 10, 2011. You reviewed a copy of that

report from Dr. Levin?

A, Yes.
Q. And what did that indicate?
A. No electrophysioclogic evidence of

diffuse neuropathy.

Q. Is that significant to you at all?

A. Yes.

Q. How so? Obviously it's a negative
finding?

A. Yeah. Diffuse neuropathy would
possibly be a contributing cause of nerve
symptoms if it was present, but this report
states that it's not present.

Q. And sort of going back to when we
asked you that question about, under the
impression in the MRI report, about not
excluding the possibility of an ulnar nerve
impingement or injury, does that -- do the
results from the nerve conduction study from
August 10, 2011 sort of rule that out? Does

that sort of take care of that little caveat,
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if you know what I mean-?

A. Well, I don't think it rules it
out either. I felt that additional testing
was warranted to evaluate the possibility of
nerve injury.

Q. Now, after taking the history and
your examination and your review of the
radiological studies as well as the nerve
conduction study, you came up with an

impression back in February of 20127

A, Yes.
Q. And what was that impression?
A, Right forearm laceration with

—————.

probable partial ulnar nerve injury.

0. And what indications led you to
come up with the impression of a probable
partial ulnar nerve injury?

A. Well, he had a scar over the
region of the forearm where the ulnar nerve
travels. He said it was a deep laceration,
so there's a possibility that the nerve was
directly injured by the chain saw. And that
he had symptoms of paresthesias, numbness and

weakness, that could be attributable to an
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ulnar nerve injury. There were findings on
examination of local sensitivity and altered
sensation in the distribution of the ulnar
nerve that again suggests the possibility of
a nerve injury.

0. And your plan was, I think as you
said before, was to send him out for some
additional testing?

A. Yes.

Q. And specifically, you wanted him
to go get an EMG?

A. Yes.

Q. Now, what's the difference -- he
had the nerve conduction study from Dr.
Levin. What's the difference between a nerve
conduction study and an EMG?

A. Well, an EMG is electromyography,
where the muscles are tested for signs of
denervation that would indicate a nerve
injury.

0. As opposed to a nerve conduction
study which is what?

A. Yes. A nerve conduction study

measures the velocity of the nerve impulses
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which is another way of detecting signs of a
nerve injury.

Q. Why was it then that you wanted
him to have an EMG if he had already had a
nerve conduction study? Just because they
measure two different things?

A, Yes. I think for a more complete
assessment of the nerve function, an EMG in
my opinion is warranted.

Q. And you first brought up the
possibility of a surgery for nerve
exploration pending the results of the EMG;
is that correct?

A, Yes.

Q. What is nerve exploration surgery?
I'm guessing it's somewhat self-explanatory,
but in layman's terms if you could just sort
of explain what you were talking about there.

A. A surgical procedure under
anesthesia to expose the area of the presumed
nerve injury to determine the extent of the
injury and the need for nerve repair or other
treatment if the nerve injury is confirmed.

Q. And he indicated that he would
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follow up with his EMG and actually go get
that; is that correct?

A, Yes.

Q. Now, you also have work status is
no restriction. Did Mr. Dulberg give you any
indication or do you know what he was doing
for a living back in February of 20127

A.' He saild he was involved in graphic
design printing.

0. Did he ever make any complaints or
indicate to you that he was unable to perform
his job duties back in February of 20127

A. I don't recall.

Q. So Mr. Dulberg did go have the
EMG; 1s that correct?

A. Yes.

Q. And he went back to Dr. Levin who
was the doctor that had performed the
previous nerve conduction study?

A. Yes.

Q. And it locks like that EMG was
done on March 13th of 20127

A, Yes.

Q. And then he came back to see you
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on April 2nd of 20127
A. Yes.
Q. And he indicated there was no

change in his symptoms at that time?

A. Yes.

Q. And you reviewed the report of the
EMG?

A, Yes.

Q. And what did that show?

A. There was no denervation and ulnar

nerve conduction was within normal limits.

And the report states there was no evidence
of focal or diffuse peripheral neuropathy.

Q. And is that significant to you?

A. Yes.

Q. Why or how so?

A. It means that there's no
documentation that the nerve was not
functioning normally.

Q. And you performed an examination

again of Mr. Dulberg --

A, Yes.
0. -— in April?
A. Yes.
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Q. His right forearm scar was stable
and non-tender?

A. Yes.

Q. And he still had a positive
Tinel's sign?

A. Yes.

Q. And you indicate that adduction of
the small finger remains limited, consistent
with a positive Wartenberg's sign. What is
Wartenberg's sign?

A. The patient will have difficulty
bringing the small finger back toward the
other fingers, indicating weakness in one of
the intrinsic muscles of the hand.

Q. And again, this sensitivity to
percussion with a positive Tinel's sign and
adduction of the small finger with a positive
Wartenberg's sign, are those subjective or
objective findings?

A. Well, Tinel's sign is purely
subjective. The Wartenberg's sign, I suppose
there's a voluntary component possibly, so I
don't know if I would call it purely

objective. I don't know how to answer that
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exactly.

Q. Okay.

A, I suppose it's partly both.

Q. And your plan was —-- you gave him
some different treatment options, and he did
not wish to pursue that exploratory surgery:;
is that correct?

A. Yes.

Q. At least at that time?

A, Yes.

Q. You gave him a referral out for
some therapy?

A. Yes.

Q. For strengthening and scar
management. What is scar management?

A. Treatment for a sensitive scar
from an injury. Maybe local soft tissue
modalities being applied to the scar directly
or scar mobilization with massage and
stretching, those type of things.

Q. Would that be sort of just to
loosen up whatever scar tissue there is in
that area?

A. I suppose. Loosen up and diminish
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sensitivity, discomfort or abnormal sensation
related to the scar.

Q. And again, his activity and work
status was unrestricted?

A. Yes.

Q. He came back to see you to follow
up in May of 20127

A. Yes.

Q. And his complaints at that time

were a little different than they had been

previously?
A, Yes.
Q. How were they different?
A. He said he had persistent pain

with use of his arm, especially gripping
activities.

Q. That was something new to you?

A. Well, I didn't note that earlier.
I don't know if he said it earlier or not,
but it's not in my notes that way. He also
had no change in other symptoms of numbness.

Q. And he indicated that the no
change in his symptoms of numbness which is

not bothersome?
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A, Yes.

Q. And as far as the way that's
written, would that indicate to you that his
symptoms of numbness were not bothersome to
him at that time?

A. Yes.

Q. And he claimed that his function
was limited because of this pain?

A. Yes. That seems to be a new
complaint compared to the initial evaluation.

Q. And upon examination, what were
your significant findings, if any?

A. The right forearm scar was tender
with positive Tinel's sign, local
sensitivity. His finger flexion was full.
There was no triggering or locking, no
clawing. The Wartenberg's sign was still
positive. The intrinsic strength was
slightly weak.

Q. What is intrinsic strength?

A. Strength of the muscles in the
hand that control movement of the fingers.

Q. And how is that measured?

A With resistance by the examiner.
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Q. And you said that there was no --

A, I mean, it can't be graded
numerically, but a judgment is made about
whether the strength of the muscles is normal
or weak.

Q. During that, is there any
comparison made between a patient's left and
right sides, whatever side they're
complaining of versus, I guess for lack of a
better term, a normal side or an asymptomatic
side?

A. Yes. You can judge whether one
hand is weak when you compare it to the other
side being examined simultaneously.

Q. And you indicate no clawing. What
is clawing?

A. An abnormal posture of the finger
related to muscle weakness or muscle
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