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IN THE ClRCl' COURT OF THE 22ND JUDICIAL.RCUIT
McHENRY COUNTY, ILLINOIS

Wienber Iy Yopovich

Vv ) e
' ) Case No. -
Zuhowsn kaqeofload ¢ ) /5 Lz S— .
McAdie
ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment: i FILED
K Motion for Substitution of Judge: By Bight Y O for Cause JUL - 22015
o~ S v

u) le/lndmlCalﬂﬂ(Rm)‘é & il M O Gk
0 Other: T

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

ORDER OF REASSIGNMENT

This canse being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

CX Assigoed to the Canl _____ Division, Courtroom _o2Q)H\
(Judge _\M\\ currently assigned to that division/courtroom)
[ Assigned to the Honorable

O Case transferred to the Chief Jodge for reassignment of a judge qutsigle of

: Michael J. Wm.cmm

See AMached
Sexvice sk

Proof of Servi
The sadersigmod certifics that a copy of
the Sorgoing document was served upon all
partics of record by wey of mail, fex or
hand e )2/

EXHIBIT Bl-4
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Service List

Matthew R Henderson
Hinshaw & Culbertson LLC
222 N. LaSalle St

Chicago, IL 60601

John Duffy & Zach T. Bowles

Donohue Brown Mathewson & Smyth LLC
140 S Dearborn St Suite 800

Chicago, IL 60603

William B Oberts

Tribler Orpett & Meyer P.C.
225 W Washington Suite 1300
Chicago, IL 60606

Elizabeth Wakeman
Botto Gehris & Lancaster
970 McHenry Ave
Crystal Lake, IL 60014

Daniel F Konicek
Konicek & Dillon
21 W State St
Geneva, IL 60134

Kimberly A. Popovich
PO Box 1264
McHenry, IL 60051

EXHIBIT BI-4
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O ®
IN THE CIRCUIT COURT OF THE 220d JUDICIAL CIRCUIT 0/12]
McHENRY COUNTY, ILLINOI %
Kimberly Popovich )
v ) CaseNo.  ISLATS FiLep
Zukowski, etc., et al. ; g';'.";.: :t:f
AL OR FOR ONOF J ‘e ax
Reason for Reassignment:

Motion for Substitution of Judge:

— by Right

for Cause

_X__Recusal/Judicial Conflict (Reason) Personal friends with plaintiff and defendant Clifton.

Other:

IT IS ORDERED: that the above entitled

is.referred to the Chief Judge for reassignment.

Dated: % vd Zo/0

L4

JUDGE -

ORDER OF REASSIGNMENT
This cause being referred to the office of the Chief Judge for random selection of a judge;

IT IS HEREBY ORDERED that, pursuant to assignment by the Chief Judge, this cause is

reassigned for

Dlas on Auly 27 201F at Quibam

> Assigned to the Cisiy \__ Division, C

currently assigned to that division/courtroom).

Assigned to the Honorable

awdge Michgel A Chonie |

Case transferred to the Chief Judge for reassi

County.

See Aached
Setvice. List

tto Zudgem of McHenry
~ / . .
: Chieffudge

Proof of Service
The undersigned certifics that a copy of the
forgoing document was served upon all

parties of record of mail, fax o
delivery pn: N_Lb
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Service List

Matthew R Henderson
Hinshaw & Culbertson LLC
222 N. LaSalle St

Chicago, IL 60601

John Duffy & Zach T. Bowles

Donohue Brown Mathewson & Smyth LLC
140 S Dearborn St Suite 800

Chicago, IL 60603

Wwilliam B Oberts

Tribler Orpett & Meyer P.C.
225 W Washington Suite 1300
Chicago, IL 60606

Elizabeth Wakeman
Botto Gehris & Lancaster
970 McHenry Ave
Crystal Lake, IL 60014

Danlel F Konicek
Konicek & Dillon
21 W State St
Geneva, IL60134

Kimberly A. Popovich
PO Box 1264
McHenry, IL 60051
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IN THE CUIT COURT OF THE 22ND CIRCUIT

McHENRY COUNTY, ILLIN
FILED
) =

Pgouteh ) cune (5 LA 78 SPIEms

3 . ool 4 M O
ﬁm&i Al

ORDER OF RECUSAL

Reason for Reassignment:
[} Motion for Substitution of Judge: O by Right (0 for Cause

){Rxmwmcm(nm)_ﬁ&%esmmgo_n&ﬁ_m
O Other:
IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

paea__ I-15-(5" ﬂw : O .
_ | JUDGE

o

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
Ommwpmpmimmbyhoﬁudthemcfw&ismismipedfw

ymigned the (Z/Z./ o 2 Dms:on.Coumoom_\ﬁi_
(sz‘m assigned to that division/courtroom)
O Assi the Honorable

O Case transferred to the Chief Judge for reassignment of 2 judge outgide of M enry :

_— Zf/if/i' 7”((14%

Mithael J. mb( Chief Judge

pertics of record by way of mail, fax or
bhand delivery on:

EXHIBIT BI-4
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v TRE iUt courT OF THE 228D JupidL crrCUTT

McHENRY COUNTY, ILLINOIS ®IEmn
SEP 15 2015
KIMBERLY POPOVICH ) EATHERm o
v ) CaseNo. ISLATS Mok CrY: oot Bk
ZUKOWSKI, ROGERS, FLOOD )
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Reason for Reassignment:
O Motion for Substitution of Judge: O by Right O for Cause

¥ Recusal/Judicial Conflict (Reason): _’MWM'/?W -
O Other:
IT IS ORDERED: that the above entitled case is referred to the office of the Chicf Judge for reassignment.

ORDER OF REASSIGNMENT

Thhwmbdngu&ndh&eoﬁaeof&e@kﬂudgefam&msdwﬁonoﬁjdg&ﬂlsm
ORDEREDMpmeaaimbymeoﬂiaoﬂhChkﬂMgemismhmmigmdfa

”gwmu Division, Courtroom
(Judge _- : o sumently assigned to that division/courtroom)
X{ Assigned to the Honorable /ﬂ,(zf/ &Mn/

O Case transferred to the Chi Judge for reassignment of a judge outside of McHeary

Mithael J. s.u@a. Chief Judge

Proal of Service

e e
HH-,&~~ —__n

EXHIBIT BI-4
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o rE cfUIT CourT OF THE 228D Jupi@L circurT

McHENRY COUNTY, ILLINOIS FILED
SEP 1.5 2015
KIMBERLY POPOVICH ) s
vs )  CaseNo.15LATS MeHETY CTY. o k.
ZUKOWSKI, ROGERS, FLOOD )
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment:
O Motion for Substitution of Judge: O by Right O for Cause
)2 Recusal/Judicial Conflict (Reason): ﬁcbyc\.vnd‘%'\CC with pad e-

0 Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

O Assigned to the Division, Courtroom
(Judge - > P ‘..muﬂymipodto division/courtroom)
)X Assigned to the Honorable .

O Case transferred to the Chief Judge for reassignment of a judge outside of M

EXHIBIT Bl-4
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iy THE UIT COURT OF THE 228D JUDMAL CIRCUIT

McHENRY COUNTY, ILLINOIS FILED
SEP 15 205
KIMBERLY POPOVICH )
v )  CaseNe. 15LATS Mo OV
ZUKOWSKI, ROGERS, FLOOD )
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Reason for Reassignment:
O Motion for Substitution of Judge: O by Right O for Cause
?{wmsmc«\ma(nm):

0 Other:
IT IS ORDERED: that the above entitled case is referred to the of the Chicf Judge for reassignment.
- A QIJW

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

O Assigned to the Division, Courtroom
(Judge » currently assigned to that division/courtroom)

__IBssigned to the Honorable W/I}

O Case transferred to the Chief Judge for reassignmeat of a judge outside of

Michael J. Syflivan, Chief Judge

County.

Proul of Secvice
The andorvigned certifies thet & copy of
the forgoung document was served wpos ol
pertios of mosnd by wey of mall, B or
hand delivery ou:

EXHIBIT BI-4
Page 8 of 20






IN THE CI.UI'I' COURT OF THE 22ND JUDI.L CIRCUIT

MCHENRY COUNTY, ILLINOIS FILED
SEP 15 2015
KIMBERLY POPOVICH ) RATHERINE
vs )  CaseNo. 1SLAT8 MDY CTY. O .
ZUKOWSKI, ROGERS, FLOOD )
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment:
O Motion for Substitution of Judge: O by Right O for Cause

%chusd/]udkial Conflict (Reason):

0O Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

o PS5 %W

ORDER OF REASSIGNMENT

This canse being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

EXHIBIT BI-4
Page 9 of 20





X Assigned to the Honorable : A
. , W
O Case transferred to the i j >

mmc:.mcoun'ror-'mmwm‘l,cmcurr
MCcHENRY COUNTY, ILLINOIS

"
vs )  CaseNo.15LATS SEP 15 2055
ZUKOWSKI, ROGERS, FLOOD )
and McARDLE, ET AL ) e

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment:
O Motion for Substitution of Judge: O by Right O for Cause
%w:mmmyéj%;ﬁﬂu Witk Tha Parkiat

0O Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

vues: T3S

-~

ORDER OF REASSIGNMENT

'ﬂ'liscnuebﬁngmfmedbtheoﬁeeoﬁbeChieﬂudpfwnndom&kcﬁmoﬁjudp;ﬂlSﬂEREBY
Ommmmbudpmby&eoﬁaofmahﬂudp&ilmkrmdmdfa

[ Assigned to the
(Judge _-

hm' decumant was sorved wpen o
pestion of recond by way of mall, fex o
hand delbvery cu.

EXHIBIT BI-4
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o~ TeE cl@urT courT of THE 22np JunidL circurT
McHENRY COUNTY, ILLINOIS

FILED
KIMBERLY POPOVICH ) ’
vs ) Case No. 15LATS if:.l: 2015
ZUKOWSKI, ROGERS, FLOOD ) MCHETY CTY: .
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment:
0 Motion for Substitution of Judge: O by Right O for Cause
"%f Recusal/Judicial Conflict (Reason)

O Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

. s [

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

e Dtes™ W«famm

e fongoing docutsmst wes served wpon ol
pertion of resard by way of wedl, fox or
Inad delivery ox

EXHIBIT Bl-4
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IN THE CI‘UITCOURT OF THE ZZNDJUDI.L CIRCUIT
McHENRY COUNTY, ILLINOIS

FilLED
KIMBERLY POPOVICH )
v )  CaseNo. 15LATS SEP 15 2015
ZUKOWSKI, ROGERS, FLOOD ) P
and McARDLE, ET AL ) S eIy on aux.

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment:
O Motion for Substitution of Judge: O by Right O for Cause
® Recusal/Judicial Conflict (Reason): __/ £gyeloge 3w pactrax
O Other:

nmowm:ummmmhm»umdmw
Dated: 4//(//(' /£
/ TUDGE——

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

0 Assigned to the Division, Courtroom
(Judge = , currently assigned to that division/courtroom)

,_b’mwwmwﬁﬂl@&z%w»-/

O Case transferred to the Chief Judge for reassignment of a judge outside of McHenry County.

ount: _JUSTIS” | 7}7“/[“%’”’

Mithael J. su@ﬂ,cmeﬂndp

Poool of Service
The sadorsigend conifics St & copy of
e fogoing deomment was served wpes ol
pertics of mooed by way of s, fix or
hund delivery on:

EXHIBIT Bl-4
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mmc:‘mcoun'rormnmwm‘l.cmcm
McHENRY COUNTY, ILLINOIS

FILED
KIMBERLY POPOVICH )
v )  CaseNo. 1SLATS SEP 15 2015
ZUKOWSKI, ROGERS, FLOOD ) M O e
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Reason for Reassigament:
O Motion for Substitution of Judge: O by Right O for Cause
MWWM)MAW
O Otber:

IT IS ORDERED: that the above entitled case is referred o the office for

Dated:

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

Poncl of Sorvice
The endervigead conifies St ¢ copy of
the forgoing docemsent wes sorved wpea ol
parsies of recerd by way of s, S or
hand dulivery ou

EXHIBIT BI-4
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v tHE d@curt courT of THE 228D JuplAL circurT
McHENRY COUNTY, ILLINOIS

FiLED
KIMBERLY POPOVICH ) q
vs ) Case No. 1SLATS SEP 1§ _205
ZUKOWSKI, ROGERS, FLOOD ) .:‘.".,"g,l#ﬂ
)

and McARDLE, ET AL

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Reason for Reassignment:
O Motion for Substitution of Judge: O by Right O for Cause
#X Recusal/Judicial Conflict (Reason): vag‘_'r S I— Bria i a M
O Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

owee: 7)1l c /4%06?\%@

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

O Assigned to the Division, Courtroom
(Judge . _ffcurrently assigned to that division/courtroom)
I Assigned to the Honorable / — -

hand debvary on

EXHIBIT Bl-4
Page 14 of 20






N THE cUIT COURT OF THE 22ND JUDAL CIRCUIT.

McHENRY COUNTY, ILLINOIS FilLEon
, SEP 15 2015
KIMBERLY POPOVICH ) KATHER
v )  CaseNo. ISLATS ety CTY. oot
ZUKOWSKI, ROGERS, FLOOD )
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Reason for Reassignment:

O Motion for Substitution of Judge: O by Right O for Cause

N‘(mvjudicthonﬂia(RM):

O Other:

IT IS ORDERED: that the above entitled case is referred to the the Chigf Judge for reassignment.
. %l

ORDER OF REASSIGNMENT

Thhumehehgmfamdmtheoﬂieeoﬁb@ieﬂudoefwmdanuhcﬁmoﬁjndga;l'l‘lS!!EREBY
ORDEREDMW”NWW&OOMO(“%UW&EW&MWM

O Assigned to the Division, Courtroom
(Judge . » s currently assigned to that division/courtroom)

Michael J. Sufljhn, Chief Judge

Proal of Service

e forgring doCuttat wes swrved wpon o
paries of recoed by way of wail, s o
band dolevery on

EXHIBIT Bl-4
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mmc‘tmcoURTormmnm‘Lcmcm
McHENRY COUNTY, ILLINOIS

FILED
KIMBERLY POPOVICH ) SEPIS m
vs ) Case No. 15LATS KATHERDE M. KEEFE
ZUKOWSKI, ROGERS, FLOOD ) b R
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment:
0 Motion for Substitution of Judge: O by Right O for Cause
X(Recusal/Judicial Conflict (Reason):

0 Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.
JUDGE

ORDER OF REASSIGNMENT

This canse being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

0O Assigned to the Division, Courtroom
, currently assigned to that division/courtroom)

Koo itz 07 g

Dated: 7//5: ST

Proul of Sarvies
The sndersigued cortifics St o copy of
e fapuing dovamens wat scrved spes o
*d—lhwd‘-.

EXHIBIT Bl-4
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v THE crifurT couRT OF THE 22Np JupidL cIRCUTT
' McHENRY COUNTY, ILLINOIS

FILED

KIMBERLY POPOVICH ) SEP 15 2015

vs ) Case No. 1SLATS KATHERSNG M. Krapy

ZUKOWSKI, ROGERS, FLOOD ) T e ax
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment:

O Motion for Substitution of Judge: O by Right O for Cause
Y RecusalTudicial Conflict (Reason):

0O Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

MM,{,M Y M@«/
JUDGE

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chicf Judge for random selection of & judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

Michael J. E‘V-n, Chief Judge

Poed of Sorvies
The wndarmgued corutios Gt s oopy of
e forgoing document was served wpon o
porties of moond by way of sedl, e o
bond doivery oa.

EXHIBIT Bl-4
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i~ THE Ut court OF THE 228D JUDRAL cIRCUTT

McHENRY COUNTY, ILLINOIS

FILED
KIMBERLY POPOVICH ) : SEP 16 2015
vs ) Case No. 15LA7S .
ZUKOWSKI, ROGERS, FLOOD ) M CTY. CR x.
)

and McARDLE, ET AL

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Reason for Reassignment:
) Motion for Substitution of Judge: O by Right O for Cause
& Recusal/udicial Conflict (Reason): s s " s
O Other:
IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge fo reassignment.
Dated: _V/1e/1 ¥ W/‘%

JUDGE

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

0O Assigned to the Division, Courtroom
(Judge , currently assigned to that division/courtroom)
O Assigned to the Honorable

5 Case transferred to the Chief Judge for reassignment of a judge outside of McHeary

Michael J. Sulfiydn, Chief Judge

Proof of Service
The wndermgned cartfies that & copy of
O foepteag docwmcnt wes sorved wpoa ol
perties of recoed by way of mail, fax or
hand deltvery on:

EXHIBIT BI-4
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v THE fturT court oF THE 2280 JupfAL cIrRcuTT

McHENRY COUNTY, ILLINOIS

FILED
KIMBERLY POPOVICH )
vs ) Case No. 15LA78 SEP 17 205
ZUKOWSKI, ROGERS, FLOOD ) R
and McARDLE, ET AL ) T T

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment:
O Motion for Substitution of Judge: O by Right O for Cause
DxRecusal/Judicial Conflict (Reason):
O Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

Dated: iﬁajeﬂl_‘l_zol s

Dated: 17, Zoi—

ORDER OF REASSIGNMENT

This cause being refemred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

O Assigned to the Division, Courtroom
(Judge , currently assigned to that division/courtroom)
D Assigned to the Honorable

)fc.nm:wmmeammdpﬁxmmmmmmeommmcomy.

Proof of Sorvi
The endersigned cornfles thar & copy of

O forgomng doommear wee served wpos o
parsies of recond by way of sl fix or

hand delivery on:

EXHIBIT Bl-4
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' 'VHT |0

F
g | a8 LED

SEP 28 2055
M.R. 898 %f‘ﬂ‘
IN THE
SUPREME COURT OF ILLINOIS

Assignment of Out-of-Circuit Judge

On the request of Honorable Michael J. Sullivan, Chief Judge of the Twenty-Second
Judicial Circuit, that a judge of another judicial circuit be assigned to hear McHenry County case
In the matter of Kimberly Popovich, vs. Zukowski, Rogers, Flood & McArdle, et al., Defendant,
Case No. 15-LA-78 and the Supreme Court having determined .that the_public necessity so
requires:

IT IS ORDERED that the Chief Judge of the Twenty-Third Judicial Circuit shall assign a
judge of the Twenty-Third Judicial Circuit to preside over this request; and, further, the Chief
Judge of the Twenty-Third Judicial Circuit shall have administrative authority over all matters
associated with the request to the same extent as a case of the Twenty-Third Judicial Circuit.

Dated this 28" day of September, 2015 : @—Q‘ A

Chief Justice, Supreme Court of Illinois

I, Carolyn Taft Grosboll, Clerk of the Supreme Court of the State of lllinois, and keeper of
the records, files and Seal thereof, do hereby certify the foregoing to be a true copy of an
Assignment Order filed in this office on the gy,  day of Septemher . 2015.

ConlynTe ,

IN WITNESS WHEREOF, | have hereunto
subscribed my name and affixed the Seal of said

Court this _2a:h day of _september . 2015.

[SEAL] Supreme Court of lllinois

EXHIBIT BI-4
Page 20 of 20










%

mm‘tcmcomIOmemm‘uLcmcm P gy
MeHENRY COUNTY, ILLINOIS AUG 31 7046

—T]lOItﬂé' PPO Vuz ) . | %“&"
) Case No. /6” Yyv
/(M,ﬁ‘,ﬂ 'Po}oowté,

ORDERO RECUSAL ORORDERFORSUBSTITUTION OF JUDGE

0 Motion far Substitation of Judge: 0O by Rigit | O for Canse

% ) - X
O Ofher: : 2Ry
IT IS ORDERED: ﬂmﬁcabawmﬂedmeumfmedmtbeofﬁceafﬁecmdhdsefurmm

. WM

onnmormss:m -

mmob@gnﬁn&dbﬂnoﬁadﬁeaﬁdlﬁgafwmdmnlﬁmofljndgo;ﬂmm
ORDERED that pursuant to assignment by the office of the Chief Judge this canse is reassigned for

Stehm, SeplembeC 16, 2016 gt 200AT)

Assigned to the Q/\\’\\ Diviskoo, Comtooian_ DO * -
g LYOMNED. A, Me\lef __ currently assigned to that division/courtroom)
O Assigned to the Honarable ' - : T
D.mwmmwwhmd-m

Dated: $"5]- J—O)C: '

Michael J. Sym.cmeﬂudge

mnas Jd. Dopsvich mbey . fpouich
-T;)\Sn(o EOWQO%W&P | ).‘él\oz_ N- d\lﬂ\’\'ﬁh\\(ﬁ

M@g@m i 60050 R L 00|

Proaf of Service '
The undcrsigned cortifies that & oopy of
the fxgring docoment was sarved opon

e T 26
ﬂBmanna avkary

EXHIBIT BI-5
Page 1 of 3





p ,
- /@M KO

lNTHEClR&l’ COURT OF THE 22ND JUDI
McHENRY COUNTY, ILLINOIS

Bl
; CaseNo. ru2 $4O .

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

-

Reason for Reassignment: :

0 Motion for Sabstitution of Judge: O by Right O for Cause
& Recusal/Tadicial Conflict (Ressan): /< Aogw S 8oL L 2
0 Other: R

nmonmmummmbmmumdmmwﬁm

e _ _QZL?-{//A«

ORDER OF REASSIGNMENT

i m“mmdmumofmwwhmmmmnsmm
mnmmmwwwumdmmmpm-nmmﬁx

Mmbey 9, 2016 a 9:00AM

i ; | Mbﬂn C_A\j\\ . : Division, Courtroom 202—
‘ e Michae) D. JdoMie | muﬁymdb&n&vmdm)
. O Assigned to the Honorable

Dc«m»&aﬂwmwda
pae 102010, /5%

Michael J. S{lifan, Chief Judge

" Themes L BpovidD . Kimberly Poeovich
206 W BN St - HI02 N waldehie
Mdr\@nr\h \L- 66050 sb\msbvr% - Co0S|

Pioof of Servics

"

m-w-&ﬁnmd
e Srpolng docnent was served spon all
jpecties of cocoed by wary of =

ot dedivery om .;“ld

EXHIBIT BI-5
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IN TRCUIT COURT OF THE 22ND CIRCUIT
McHENRY COUNTY, ILLIN!

:r‘ OV(C(/\ ' ; Case No. \(o MK qw |
V}‘M(OCWB QPCM(C.(G )

ORDER-OF RECTSAL OR ORDER FOR SUBSTITUTION OF JUDGE
A . pote
K Motion e Substtton of udge: \ﬂ/bywbaKP O for Cause NOV 16 2016
M Y. G G
O RecuselTudicial Couflict (Reason): ~

. -8 Other:
ITISOmm:&nﬁcmmdmhrdmodwmeoﬁuofﬁeChizflndgefm:easiﬁn
JTUDGE

ORDER OF REASSIGNMENT

This canse being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assigament by the office of the Chief Judge this cause is reassigned for

stahs December 1 20\% ar @ OMM
C\\Il\ Division, Courtroom.
3@‘(\“ D. %O\Oef currently assigned to that division/courtroom)

3Am@admtbeﬁomnble
O Case transferred to the Chief Judge for reassignment of 2 judge oggsident McHenry

peet: |-l 16 | {

: A Michae] J. W@d]udsg
ThoMmes Dopowoh Kamber P oppvic
' o2 N, Walshive

o W. BN Street
HenN L 60050 sy, W LocS)

mwmﬁnutmd
fhe forgamg docament was surved upor ol

T
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INTHE RCUIT COURT OF THE 22ND JU "CIAL CIRCUIT
McHENRY COUNTY, ILLINO1S

LED
WL 21 20

L‘E,FE
ﬂﬂ‘\ﬁ“ cﬂu oR. SH

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE*\E“

Case No.

~IRMO Popovich 11DV324

N e’ Swas?

Reason for Reassignment:

[0 Motion for Substitution of Judge: O by Right O for Cause
\ﬁ\Recusa]/Iudicia] Conflict (Reason):

O Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

i %;}.‘7 21 ?Z*W)/ ,

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

¢ ruigetione_ LI ottt comon_20|

(Judge nggﬁ—/ currently assigned to that division/courtroom)
[0 Assigned to the Honorable

[J Case transferred to the Chief Judge for reassignment of a j

Dmd:'\)Vu/T—\'_' ﬂqi ﬂO”

EXHIBIT BI-6
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INTHE RCUIT COURT OF THE 22ND JU "CIAL CIRCUIT
McHENRY COUNTY, ILLINOI{S

'IRMO Popovich ; Case No. 11DV324 pILED

JuL 28 201

INE M. KREFE

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUff cr.cn cx.

Reason for Reassignment:

00 Motion for Substitution of Judge: O by Right 0 for Cause

X Recusal/Tudicial Conflict (Reason): A u’:ﬁ: A z'$ ée/& [0 77 e:z
O Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

Dated: @Am’m’ E/ ///Zﬂ@
| v

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

. k3
¥ asimotwne (L1 Division, Courtroom g’?OLf
(Judge (\/D\ L/bU\.J (2’ | currently assigned to that division/courtroom)
O Assigned to the Honorable 7

O Case transferred to the Chief Judge for reassignment of a judge outside of McHenry Qounty.

Dauect\)\kL/\" [)7% 201}

EXHIBIT BI-6
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Paul Dulberg

Separator
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. ® .
IN THE CIRCUIT COURT OF THE 22nd JUDICIAL GIRCH{}
McHENRY COUNTY, ILLINOIS FiLED

0CT 19 2012

Mark McDonald, ete., et al )
) : KATH
v )  CaseNo.  1ZLA326\_ AR T
) %
Law Offices of Thomas J. Popovich, et al.) i $

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Reason for Reassignment:

Motion for Substitution of Judge: by Right for Cause
_X_Recusal/Judicial Conflict (Reason) Defendant Popovich is a personal friend
Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Presiding Judge for

reassignment.
Dated: Oct. 17,2012____ %M W

JUDGE

ORDER OF REASSIGNMENT
This cause being referred to the office of the Chief Judge for random selection of a judge;

IT IS HEREBY ORDERED that, pursuant to assignment by the office of the Chief Judge, this
cause is reassigned for

N> Assigned to the G,f 12[ { Division, Courtroom ;7()/ (Judge WM % W«&/

currently assigned to that division/courtroom).

Assigned to the Honorable

______Case transferred to the Chief Judge for reassngnment to a judge outside of McHenry
County

Dated: ‘l 2—- 19-—-1@\

forgoing documen!
parties of record b
delivery on:

as served upon all
¥ of mail, fax or hand

EXHIBIT BI-6
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]

- INTHE CﬂgUﬂ'COURT OFTHE&NDJUDIC& C]RCUIT
McHENRY COUNTY, ILLINOIS

/{DOUA/J - - =

g } KLamBa /D g Ly
/)0/%0/6’ é\ ) |

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE E L E

-

Reason for Rmssignmenﬁ ' ' : ' . i . 0CT19 2012
0 Motion for Substitution of Judge: 0 by Right O for Cause L

/&Recusmnudmlc:onﬂm(xeasou) //meS A)//Z D/N:ﬁ,rd_/

O Other

‘ HISORDERED that the above cnnﬂcdmselsrcfmedtodmoﬁceafmcmefludg:formssxgnmm

Dated: ._<//Z\~//A/\

ORDER OF REASSIGNMENT

Thxscmxscbemgrefenedtod:zcﬁccofﬂie Chief Tudge formndomselecuon of a judge; ITISHEREBY
ORDEREDthaIpmmnttoassngnmcntbytheoﬂiceoftheChleﬂudge&nsmnsclsmgnedfcr

Ssrc&u‘s on Mn'dunba_r 1, aol;_-ln'} 9 1S am
F@dmﬁé ngi\ : _Division,cw DS
Gudge Micinaot T Chmiel cunuﬂyassignedtothatdivision/comtoom)
O Asmgnedtoﬂ:eHonorable

g CueuansfmdmtheChstudgeformssxgnmcntofaJndge mﬂﬂ
Dt | |ge(Ds

- mchaeus Chief Judge
- Midnoet Holden ‘@h :
33 \. Lasalle sk.SXe aooo
Ch\wab)rt_ bl 2
D&Y\\C\ _'KC)_(\\(‘_L\‘( o Pioaf of Service
AN, Sode s | o M*?;mwum,;ﬁ:;mﬂ _
Genelon T WDIZA o b
o _ | . - 5 ¥ im "
EXHIBIT BI-6

Page 5 of 19
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IN THE C‘?UIT COURT OF THE 22ND JUI‘AL CIRCUIT

McHENRY COUNTY, ILLINOIS _
FILED
KIMBERLY POPOVICH ) N3
Vs ' ) Case No. 15LA78 SEP I'5 ?015
ZUKOWSKI, ROGERS, FLOOD ) : SATENE M. | ke
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Reason for Reassignment:

O Motion for Substitution of Judge: O by Right [ for Cause
( ) N
KRecusal/Judicial Conflict (Reason): 3 Vj g.c S Q’“‘\e/ ‘)@ e i A M

O Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

Dated: 7/;&/&' %%&W

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

0O Assigned to the Division, Courtroom
(Judge X l/currently assigned to that division/courtroom)
JX(Assigned to the Honorable A at

0 Case transferred to the Chief Judge for reassignment of a judge outside of McHe

Dated: {/ é//f

ounty.

Michael J. SklMvan, Chief Judge

Proof of Service
The undersigned oertifies that & copy of
the forgoing document was served upon all
parties of record by way of mail, fax or
hand delivery on:

EXHIBIT BI-6
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IN THE CUIT COURT OF THE 22ND supM@AL circurT.

McHENRY COUNTY, ILLINOIS FlLED
| SEP 15 2015
KIMBERLY POPOVICH KATHERINE o,
vs Case No. 15LA78 MoHENEY CTY. O .

)
)
ZUKOWSKI, ROGERS, FLOOD )

and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Réassignment:

{1 Motion for Substitution of Judge: O by Right 0O for Cause

F@ecusawudicial Conflict (Reason):

[ Other:

IT IS ORDERED: that the above entitled case is referred to the o of the Chief Judge for reassignment.

Dated: 7//5//”’ // ,
[/ ey

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

0O Assigned to the Division, Courtroom

(Judge . ‘ _, currently assigned to that division/courtroom)
)Q’Assigned to the Honorable _ , % B

O Case transferred to the Chief Judge for reassignment of a judge outside of McHe ounty.

Dated: 4// 5_///5_—

Michael J. Sulliyan, Chief Judge

Proof of Service
The undersigned certifies that & copy of
the forgoing document was served upon all
partics of record by way of mail, fax or
hand delivery on:

EXHIBIT BI-6
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INTHE CIRC[’COURT OF THE 22ND JUDICLALQRCUIT
McHENRY COUNTY, ILL]N OIS

Wienoer Iy ?opO\( \ch
_ _ { ) Case No. : -~
Tuthowshi - Aaqeao Foad « ) /S La 75— .
McAdle |
ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment: _ ' : 2% o ZF ILED
X Motion for Substitution ofJudge }lgh Doos i 54 fg(C:lie > | -:JAUL -22005
[0 Recusal/Tudicial Conflict (R%son) %"'ﬁ
O Other: .

* IT IS ORDERED: that the above entitled case is referred to the office of the Chnef Judge for reassxgnnent.

Duet QAJW/O\

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

“Satus o0 Wyin20 20 ad Qam

. q/Assxgnedtothe CH\T‘\\ : Division, Courtroom QQL\

(Judge S S)Q e\ S g a\gl AL S cuxrendyass1gnedtothatdmsxon/cowtroom)

a Assigned to the Honorable

0 Case transferred to the Chief Judge for reassignment of a judge gutsjde of McHen ty.

paed:__ 112 |1

. ot Michael J. Syan, Chief Judge

See Macked

Sexvice Lisk

| Proof of Service
The undersigned certifies that a copy of
the forgoing document was served upaon all
partics of record by way of mail, fax or

hand defivery on: "'”’llp

EXHIBIT BI-6
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Service List

Matthew R Henderson
Hinshaw & Culbertson LLC
222 N. LaSalle St

Chicago, IL 60601

John Duffy & Zach T. Bowles

Donohue Brown Mathewson & Smyth LLC
140 S Dearborn St Suite 800

Chicago, IL 60603

William B Oberts

Tribler Orpett & Meyer P.C.
225 W Washington Suite 1300
Chicago, IL 60606

Elizabeth Wakeman
Botto Gehris & Lancaster
970 McHenry Ave
Crystal Lake, IL 60014

Daniel F Konicek
Konicek & Dillon
21 W State St
Geneva, IL 60134

Kimberly A. Popovich
PO Box 1264
McHenry, IL 60051

EXHIBIT BI-6
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i~ THE AU COURT OF THE 22ND surlAL circutT

McHENRY COUNTY, ILLINOIS
FlLED
KIMBERLY POPOVICH ) : SEP 16 2015
Vs ) Case No. 15LA78 S s
ZUKOWSKI, ROGERS, FLOOD ) MGHENRY CTY. CIR. CLK.
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Reason for Reassignment:

[J Motion for Substitution of Judge: O by Right [0 for Cause
& Recusal/Judicial Conflict (Reason): __ 2smmpspr  prscTios/ pSEuinr's TN
0 Other:
IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.
Dated: 1/1/1 Y W%%
JUDGE
ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

O Assigned to the Division, Courtroom
(Judge ' , currently assigned to that division/courtroom)
[J Assigned to the Honorable

%ase transferred to the Chief Judge for reassignment of a judge outside of McHenry County.

Dated: ?//6‘//5/

Michael J. Sulfiydn, Chief Judge

Proof of Sexvice
The undersigned cestifies that 3 copy of
the forgoing document was served upon all
parties of record by way of mail, fax or
hand detivery on:

EXHIBIT BI-6
Page 11 of 19






IN THE C.ZUIT COURT OF THE 22ND JUD.AL CIRCUIT

McHENRY COUNTY, ILLINOIS
FILED
KIMBERLY POPOVICH ) -
vs » )  CaseNo.15LA78 SEP 17 2015
ZUKOWSKI, ROGERS, FLOOD ) WSATHEINE W (e
and McARDLE, ET AL )

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE
Reason for Reassignment:
O Motion for Substitution of Judge: 0O by Right O for Cause

Mecusal/]udicial Conflict (Reason):

O Other:

IT IS ORDERED: that the above entitled case is referred to the office of the Chief Judge for reassignment.

Dated: M&ZOI S

ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

O Assigned to the : Division, Courtroom
(Judge , currently assigned to that division/courtroom)
[3 Assigned to the Honorable A

)Case transferred to the Chief Judge for reassignment of a judge outside of McHenry County.

Dated: 7 Zo/— M
. 7 M}lhael J. Sullivah, Chief Judge

Proof of Service
The undersigned certifies that a copy of
the forgoing document was served upon all
parties of record by way of mail, fax or
hand delivery on:

EXHIBIT BI-6
Page 12 of 19





, "WHTS

' _ ® FilLED
o : :

SEP 28 2015

M.R. 898 THEANE v, e

e e
IN THE
SUPREME COURT OF ILLINOIS .

Assignment of Out-of-Circuit Judge

On the request of Honorable Michael J. Sullivan, Chief Judge of the Twenty-Second
Judicial Circuvit, that a judge of another judicial circuit be assigned to hear McHenry County case
In the matter of Kimberly Popovich, vs. Zukowski, Rogers, Flood & McArdle, et al., Defendant,
Case No. 15-LA-78 and the Supreme Court having determined .that the_public necessity so

requires;

IT IS ORDERED that the Chief Judge of the Twenty-Third Judicial Circuit shall assign a
judge of the Twenty-Third Judicial Circuit to preside over this request; and, further, the Chief
Judge of the Twenty-Third Judicial Circuit shall have administrative authority over all matters

-associated with the request to the same extent as a case of the Twenty-Third Judicial Circuit.

Dated this 28" day of September, 2015 . ﬁ/—t" 13\ %J

Chief Justice, Supreme Court of lllinois

I, Carolyn Taft Grosboll, Clerk of the Supreme Court of the State of lllinois, and keeper of
the records, files and Seal thereof, do hereby certify the foregoing to be a true copy of an
Assignment Order filed in this office onthe jgrn  day of - sepremher , 2015.

ComlynTost Grosboll
~ IN WITNESS WHEREOF, | have hereunto
subscribed my name and affixed the Seal of said

Courtthis _28th day of __september _, 2015.

[SEAL} Supreme Court of lllinois

EXHIBIT BI-6
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Paul Dulberg
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NER — o#mzsz.rUbBAL cmcurr

| " McHENRY COUNTY, ILLINOIS
/zf/ﬂ‘a K L
Vs o ' )7 Case No. /gél/ﬂz/éf
%pmw : R |

ORDER OF RECUSAL OR' ORDER FOR SUBSTITUTION OF JUDGE Fi L E B.

Reason for Reassignment: MAk )} 8 2017
o . o ’ ' . KATHERINE M KEEFE
O Motion for Substitution of Judge: O by Right O for Cause MCHENRY CTY. CiR. CLK.
Recusal/Tudicial Conflict (Reason):
3 Other: -

ITIS ORDERED that the above entitled case is referred to the office of the Chief Judge for reassignment.

e 3RE[17

\JUDGE

. . ORDER OF REASSIGNMENT

This cause being referred to the office of the Chief Judge for random selection of a judge; IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this cause is reassigned for

Division, Courtroom ijj_

currently assigned to that divisionlcoﬁm'oom)

Dated: yj ,4‘0/7

Michael J. SR#/an, Chief Judge

Proof of Service

the forgoing docutnent was served upon all
pmluofm«dhyvuydnnlﬁxw
hnddehvcyon.

EXHIBIT BI-6
Page 15 of 19






IN THE LQCUIT COURT OF THE 22ND JUD&AL CIRCUIT
: McHENRY COUNTY, ILLINOIS

p ’:‘ | _ )) 'caseNe. /(p C,V o?(gg

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Z .

FILED
Reason for Reassignment: A .
_ . PR - 4 2017
0 Motion for Substitution of Judge: O by Right - 'O for Caunse Mdmmcfy cﬁgg‘
DXRecusal/Judicial Conflict (Reason):
O Other: -
IT IS ORDERED: that the above entitled case is referred to the offi e Chief Judge for reassignment.

DMME {.2:,1 i

ORDER OF REASSIGNN]ENTV o

This cause being referred to the oﬁce of the Chief Judge for random selection of a _)udge, IT IS HEREBY

- ORDERED that pursuani assxgnment by the office of the Chief Judge this cause is reassigned for
e, il JE 2007 o 4008
O Assigned to the _ ’ - Dmsmn, Courtroom
@Qudge o ] s ) , currently assigned to that division/courtroom)

)KAssigned tothe Honorable MWQ%M;WMM/

undersigned certifies that & copy of
hmwgdmmmedmnm
of mail,

WW/W M%

EXHIBIT BI-6
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Paul Dulberg

Separator
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mm.&cmrcoumwmmm‘mamcuﬁ F”’nﬁn%
McHENRY COUNTY, ILLINOIS . -~ A6 g3 2006 N’%

-—710“”; ,P o \/14 % ; B gv?ny!ER’NEM 'xssru(
i , ) ' CaseNo /é/%? yM , :
/(//Hécm/\ 73"770‘“14

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

Reason for Reass:gnment )

A s MotlonforSubstrmtxonofIndge. Dbleght _ D for Camse -

)zﬁ Recusaludicial Conflict (Reasaz): 7&&@ s

O Other ‘U : ‘

ITIS ORDERED thai the above enm:led case is referredto the office of the Chlef Iudge for reass1gnment :

ORDER OF REASSIGNMIENT .

'I'lns canse being refen'edto the office of the Chief Judge for random selectmn ofa.Judge IT IS HEREBY
ORDERED that pursuant to assignment by the office of the Chief JFudge this cause is reassigned for

- stehs, SeplembeC 16, 2016 gt 200AN
Asmgnedtnthe Q/\\}\\ | Drvmon,Ccmtmom D‘O\ :
- (Judge W@ A N\e\l€r cmrgnﬂyasszgn,edto that @@canhoom)

" Q Assgned to the Honarable

0 Casetmnsfen'edtothe Chlequdoeforreasmgnment ofajudge Q

Dated: $ _5] Q—O)(o

zéﬁchaeu s@fm, Chief Judge

mas > ? \nch Kmnbey . ford \)\Ch‘
T?E\Sﬂ% W. EOY%QQS‘Y@" . 4702 N- \jvaH«sh»re_

Mc\-\e‘(\r\‘ L 6005@ o dnsburey - <003

Proof of Sexvice
The undersigoed certifies thatacopy of
ﬂxcirgumgdnnmm:wzsmednponaﬂ
parties af recard by way
" hand defivery om:

R OHard

EXHIBIT BI-6
Page 18 of 19





P R

/@Wﬁ@o

- INTHE CE(%TCOURT OF THE 22ND JUDI

McHENRYCOUNTYEL]NOIS
f/eW/\ B
' ) Gl Gk 5 -

ORDER OF RECUSAL OR ORDER FOR SUBSTITUTION OF JUDGE

-~

RnsonforRﬂsm’gnmmf

O Motion for Substitution of Judge: 1 by Right O for Canse

& Recusal/Tudicial Conflict (Reason): _ AR mows  so X 7,0/,:( 7= S

O Other: . ' | e el

‘ ITIS ORDERED ﬁatﬂxcabovecmﬂedmsemmfmtdmﬂaeofﬁceofmecmeﬁudgeformsmgnment

4 //A«

m//

Dated: _

-
& .

ORDER OF REASSIGNMENT

: msmnsebemgrefeuedmﬂmoﬁceofthemefludgeformdomselecuonofamdge ITISHEREBY
ORDERED that pursuant to assignment by the office of the Chief Judge this canse i5 reassigned for

S mbeyr 9, 2016 at 9:00AM
| Mtoﬂm C\\J\\ . : Dmmon,Conrtroom 2@2— .
(udge M\(\”\G@‘\ S. JamMie | cmrenﬂyass:gnedtothatdmswnleouﬂmom)
I Assigned to the Honorable

a Casetmnsfeuedtotthhchudgeforreas'si.gmyemofa;judge- : Henp

“Michael 1. s(xyan, ClnefJndge

'T\\OW\O% L% 'Dog)g\j)d’\ - Kimlyer) PQ(DN‘C\@ |
A6 WoBIM aYyeet - W02 N\{ Waltehive, =

Pioof of Service
'I'hcmdcsxgndauﬁ:lhﬂampyuf
domenwzuvednpmall

ﬁﬁﬁ""”“‘“‘&)"ﬁ’i | £

Mm@w

Mdc’t@nml \L é@oSo . gsymsbwg L Lo
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		2023-12-29_11DV000324_KIM POPOVICH vs THOMAS POPOVICH_ORDERS OF RECUSAL (dragged)

		2023-12-29_12LA000326_MCDONALD vs POPOVICH_ORDERS OF RECUSAL

		2023-12-29_15CV000265_STATE OF ILLINOIS vs THOMAS POPOVICH_ORDERS OF RECUSAL (dragged)

		2023-12-29_15LA000078_KIM POPOVICH vs THOMAS POPOVICH-et al_ORDERS OF RECUSAL (dragged)

		2023-12-29_16MR400_THOMAS POPOVICH VS KIMBERLY POPOVICH_ORDERS OF RECUSAL (dragged)
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Date : 1/6/2024 11:52:32 AM

From : "Alphonse Talarico"

To : "Paul Dulberg" , "Paul Dulberg" , "T Kost"
Subject : Preamble

Gentlemen,

Please use the word "Preamble".

PREAMBLE: Much of the matter that follows can be characterized as fraud by officers of the
court. Currently there are nine (9) related ARDC investigations pending (#2023INO2517,
#2023INO2518, #2023INO3135, #2023INO3136, #2023INO3894-R, #2023INO, 2023INO3898-R,
#2023INO3897-R, 2023INO3895-R, #2023 INO3896-R), two (2) submitted Judicial Inquiry Board
"Complaints against a Judge," and one (1) Judiciary Inquiry Board "Complaint against a Judge"
that was unable to be processed because the individual named is no longer an active lllinois
state court judge.

The events of this matter occurred over a period of time in excess of 14 years and the Record
on Appeal, with at least two known dates missing from the file, is currently equal to or greater
than two thousand six hundred and sixty pages (2660).

This matter was hampered not only by the fraud by officers of the court but also by the
traumatic life events that befell Plaintiff/Appellant Paul Dulberg but also his attorney as follows:

1. the unexpected death of key witness, lifelong friend and live-in caretaker Michael Mc
Artor;

2. the disappearance of, false arrest and medieval interrogations , imprisonment and, by
law, lack of the ability to consult with an attorney, nor contact anyone of
Plaintiff/Appellant's attorney Alphonse A. Talarico's fiancé during a scheduled stopover
in Tokyo, Japan on the way to O'Hare International Airport, lllinois.

The Appellate Court was made aware of each traumatic life event through motions for
extension of time and other related and consequential motion practice but culminated in the
order that ended this matter before the Appellate Court. (A )

The history of this matter are as follows:

EXHIBIT BJ
Page 1 of 1
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Date : 8/23/2023 3:41:16 PM

From : "Paul Dulberg"

To : "Alphonse Talarico"

Cc: "Tom Kost"

BCc : "Paul Dulberg"

Subject : Fwd: DOJ

Attachment : U.S. DoJ_US Att Office N.D. of Ill W. Div_ Dulberg v. Colvin, No. 15 C 50219
(N.D. II1.) LTR-Flash Drive of Doc. 8 Administrative Record.pdf; ATT00002.bin;

I forgot to mention that I am only able to view the contents of the drive pictured on page 2.

I cannot save, copy or print any of it.

It does not work on apple/Macintosh, I was only able to launch the program on it to view the file
on a windows operating system.

I was instructed to keep the letter with the flash drive as verification for authenticity and only
allow others to view it with me present and never allow anyone to keep the drive.

How do we use/present this to the Judge if the medical information is locked on the DOJ flash
drive due the the federal court ordered seal?

Begin forwarded message:

From: Paul Dulberg <Paul_Dulberg@comcast.net>

Subject: DOJ

Date: August 23, 2023 at 3:19:09 PM CDT

To: Alphonse Talarico <contact@lawofficeofalphonsetalarico.com>
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U.S. Department of Justice

United States Attorney
Northern District of lllinois
Western Division

Monica V. Mallory 327 Sowth Church Street, Sufse 3300 Phone:815-987-4457
Assistant United States Attorney Rockford, lllinois 61101 Fax: 815-987-4236
Email;monica. mallory@usdoj.gov
August 23, 2023
Paul Dulberg

Re:  Paul Dulberg v. Carolyn Colvin, No. 15 C 50219 (N.D. 111.)
Dear Dulberg:

Enclosed is a copy of the Administrative Record filed as docket item 8 in the above-
referenced case. The enclosed flash drive serial number 0013973 containing the administrative
record is password protected. The password is Dulberg15#50219.

Very truly yours,

MORRIS PASQUAL
Acting United States Attorney

MONICA Digitally signed by MONKCA
MALLORY
. MALLORY Date: 20230821 10:5127 050

MONICA V. MALLORY
Assistant United States Attorney

By
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SUPPLEMENTAL INFORMATION SUBMITTED TO THE ARDC OF DULBERG’S EFFORTS TO
NOTIFY THE ILLINOIS SUPREME COURT (THROUGH THE ARDC) AND PRESIDING JUDGES
OF THE CLINTON-GOOCH-POPOVICH NETWORK OF FRAUD ON THE COURT SINCE FIRST
DISCOVERING IT (IN OCTOBER, 2022)

Group Exhibit 49 contains the timeline of Dulberg’s first discovery of Clinton-Gooch-Popovich fraud on

court and of Dulberg’s efforts over more than 1 year to notify presiding Judges and the Illinois Supreme Court
(through the ARDC) of fraud on the court. Visual Aid 24 helps see how the timeline shows Dulberg’s efforts over
more than 1 year to notify the Illinois Supreme Court (through the ARDC) after first discovering the fraud.

The timeline provides detailed evidence of the following:

o Dulberg first discovered that Clinton and Williams suppressed large numbers of documents to benefit the
opposing party between October 22 and October 28, 2022.

o Thomas Kost required about 90 pages of handwritten notes and around-the-clock effort over 6 days to
“reverse engineer” and map the sophisticated system of document and information suppression that Clinton
and Williams used against Dulberg.

o About one week later on November 4, 2022 Clinton and Williams appeared in court in 17LA377 to address a
subpoena they were issued.

o On November 9, 2022 Dulberg sent a folder of documents called document suppression smoking gun to
Alphonse Talerico. The folder contained a detailed description of how documents were suppressed.

o The suppressed documents favor the defendants. Clinton-Williams were collaborating with opposing

counsel to sabotage Dulberg’s case (which is why the author used the term “smoking gun” to name the
folder).

o Dulberg sent Alphonse Talerico drafts of an ARDC Complaint to file on Clinton and Williams less than 1
week later.

« The timeline demonstrates that Dulberg has made repeated efforts since November, 2022 to notify the ARDC
and presiding Judges of the sophisticated system of document and information suppression that Clinton and
Williams used against Dulberg.

o In December 8, 2022 Dulberg filed a complaint against the Baudins.

After the events listed above, the following events occurred:

o On February 1, 2023 defendants Popovich and Mast were dismissed from the case based on 2 year SoL
argument. The Judge stated that Dulberg ‘should have known or inquired’” during the time Dulberg was
represented by Popovich and Mast, Balke, and the Baudins.

o On May 25, 2023 defendants were dismissed from the case based on 2 year SoL argument. The Judge stated
that Dulberg ‘should have known or inquired’ during the time Dulberg was represented by Clinton-Williams
and Gooch-Walczyk.

o On August 29, 2023 the Baudin defendants were dismissed from the case based on 2 year SoL argument.
The Judge stated that Dulberg ‘should have known or inquired’ during the time Dulberg was represented by
Clinton-Williams and Gooch-Walczyk.

o When 17LA377 was appealed the issue of collaboration between Clinton-Williams and opposing counsel was
never raised. We were told we could not raise the issue.

o We are also being told that if 17LA377 appeal is brought before the Supreme Court we will not be able to
raise the issue of the 9 ARDC complaints we have filed about fraud on the mechanism of the court itself
during 17LA377.

Group Exhibit 49 shows (document by document) the many ways that Dulberg tried to raise these issues since

EXHIBIT BS
Page 1 of 3





first discovering them in October, 2022. Despite these many efforts the issues were never raised before any
presiding Judge. Throughout the timeline Dulberg was asking his attorney the questions shown in the table
below:

REPORTING FRAUD WITNESSED DURING LITIGATION IN ILLINOIS COURTS
(ACCORDING TO ILLINOIS PROTOCOL)

FOR CLIENT FOR ATTORNEY

CASE 1: How does client raise issue of fraud CASE 1: How does attorney raise issue of fraud
committed during litigation by opposing committed during litigation by opposing
counsel? counsel?

1) Follow Himmel Rule: Through ARDC (only
authorized agent of Supreme

Court) promptly
CASE 2: How does client raise issue of fraud CASE 2: How does attorney raise issue of fraud
committed during litigation by ones own committed during litigation by client’s former
attorney or former attorney to sabotage attorney to sabotage case?
case? 1) Follow Himmel Rule: Through ARDC (only
authorized agent of Supreme
Court) promptly
CASE 3: How does client raise issue of fraud of CASE 3: How does attorney raise issue of fraud of
collusion during litigation between ones collusion during litigation between client’s
own atty and opposing counsel? former atty and opposing counsel?

1) Follow Himmel Rule: Through ARDC (only
authorized agent of Supreme
Court) promptly

We are not attorneys. We do not know how to answer the questions in red. It is clear that an Illinois attorney
must follow the Himmel Rule in cases 1, 2 and 3. We have tried to raise these issues from November, 2022 to the
present (as documented in the timeline). We were told we could not raise these issues to a presiding Judge and
we are still being told we cannot raise these issues. Perhaps it is true.

It does not seem reasonable for us to be asked to endure fraud in the court that we know is happening as it
happens and not inform any presiding Judge. I will cite 3 examples:

1) a high stakes poker game
2) children playing together
3) criminal rape

If during a high stakes poker game a person was caught cheating during a hand, the game would (most probably)
be stopped immediately and the cheating would be dealt with before anything else. It is not sensible to ask

those who were being cheated to finish the hand as if the cheating was not happening, and then to deal with the
cheating at some later date.

Even groups of children playing a game tend to call out a cheater at the time the cheating is detected. They
wouldn’t allow a known cheater to gain significant advantage during a game and then “deal with it later”, only
after the game is won or lost.

As for rape, it is not possible for us to believe that the act should only be confronted after allowing the rapist
time to finish the act of rape. Prompt intervention in an act of ‘newly discovered’ and ongoing rape is instinctive
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common sense and common decency.

The timeline shows that Dulberg has made repeated attempts to treat evidence of collusion with opposing
attorney as a “front-burner” issue since first discovering it. The timeline shows that Dulberg’s attorney has treated
evidence of collusion with opposing counsel as a “back-burner” issue. This is what the timeline shows month
after month for around 15 months. Dulberg is constantly trying to place evidence of collusion with opposing
counsel on the “front-burner” (and bring it to the attention of a Judge). Alphonse Talerico is constantly pushing
it to a “back-burner” (and taking no interest in bringing evidence of collusion to the attention of a Judge).

We question this because of the examples of cheating in poker, or how children will call out a ‘cheater’ when
caught, or the example of rape cited earlier. We have never understood why evidence of collaboration between
Clinton-Williams and opposing counsel was repeatedly pushed to a “back-burner” by Dulberg’s own attorney
for the last 15 months. We do not know if or when Alphonse Talerico filed his own ARDC complaints (so we do
not know if he violated the Himmel rule). We have reason to believe that Alphonse Talerico only filed his own
ARDC complaints sometime after September 28, 2023 (in response to seeing our website online) but we do not
know for sure.

We are certain that we have never been given a legally coherent explanation as to why a presiding Judge should
not be informed of evidence of collusion between opposing attorneys that strongly influences the case over
which they are issuing orders. We are certain of this because the timeline does not have a single document which
provides a legally coherent explanation. In fact, we couldn’t not find any explanation at all given to Dulberg in
the whole timeline.

For the reasons stated above Dulberg is using an approach coined by Reagan and Gorbachev called “Trust
but Verify”. Applying Reagan’s maxim here, Dulberg is providing an open detailed timeline (with supporting
evidence) to both the ARDC and to the general public of:

(a) when and how Dulberg first learned of the Clinton-Williams system of document and information
suppression and collaboration with opposing counsel to sabotage Dulberg’s case

(b) efforts Dulberg has made since then to notify presiding Judges and the proper authorities about the
system of document and information suppression we discovered.

Thank you for your help with this matter and feel free to contact us if you need any additional information or
have any specific questions.

[s/ Paul Dulberg
Paul Dulberg

/s/ Thomas Kost
Thomas Kost

Full Trustee of the Paul R. Dulberg Revocable Trust
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ARDC COMPLAINT AGAINST ILLINOIS ATTORNEY ALPHONSE TALARICO
ARDC #6184530, PART 1

We have submitted 9 ARDC Complaints to date:

Edward X. Clinton No. 2023IN02517 (submitted on July 27, 2023)

Julia C. Williams No. 2023IN02518 (submitted on July 27, 2023)

Thomas J. Popovich No. 2023IN03135 (submitted on September 15, 2023)

Hans Mast No. 2023IN03136 (submitted on September 15, 2023)

Brad J. Balke No. 2023IN03894-R (submitted on November 8, 2023)

Kelly Baudin No. 2023IN03898-R (submitted on November 8, 2023)

William Randall Baudin II No. 2023IN03897-R (submitted on November 8, 2023)

Thomas W. Gooch No. 2023IN03895-R (submitted on November 8, 2023)

Sabina Walczyk-Sershon No. 2023IN03896-R (submitted on November 8, 2023)
We’ve also produced the following 5 documents which describe basically the same things as the
ARDC complaints and have full hyperlink features to all exhibits:

Evidence of Fraud on the Court in 12ILA178 During Popovich-Mast Representation

Evidence of Fraud on the Court in 12I.A178 During Balke Representation

Evidence of Fraud on the Court in 12LA178 During Baudins Representation
Evidence of Fraud on the Court in 17LA377 During Gooch-Walczyk Representation
Evidence of Fraud on the Court in 17LA377 During Clinton-Williams Representation

All' 5 documents linked above have exhibits placed in a shared single folder.

What happened to Dulberg can be seen as a systematic violation of the Himmel rule. It is a
mutual agreement among a group of Illinois attorneys to violate the Himmel rule together that
allows a network like this to function.

Unfortunately, evidence points to our recent attorney following the same general pattern and
practice as the ones listed above. Alphonse Talarico (who abruptly resigned as counsel under
quite strange circumstances just after he was asked whether he was in violation of the Himmel
Rule in this email thread and continued in this email thread) was also working in violation of
the Himmel Rule to jeopardize his client’s cases against the attorneys listed above. Over more
than 15 months it has (unfortunately) become apparent to us that our attorney was doing all he
could to keep the knowledge of the Clinton-Williams document and information suppression
system (described in the ARDC Complaint Against Edward X. Clinton and Julia C. Williams)
away from any presiding Judge and away from the ARDC. We recently discovered that our
attorney Alphonse Talarico has been violating the Himmel Rule for some time. This is the 6th
consecutive Illinois law firm to work to sabotage the just claims of their own permanently
disabled client.
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TABLE 2' below compares strategies and methods used by 5 consecutive law firms retained

by Dulberg
ATTORNEY STRATEGY METHODS
Destruction and concealment of evidence
Forged signatures
Staged depositions (depositions with no actual court reporter present)
Plaintiff’s attorney . . A
. . . Knew defendant Gagnon already admitted negligence for Dulberg’s injury
Popovich & Mast intentionally : ghig i

Personal Injury Case

weakens or sabotages
plaintiff’s case

Worked in violation of federal bankruptcy court automatic stay to force a settlement against
client’s wishes

Represented a client when they knew client had no standing as plaintiff in court

Tried to put a cap of $50,000 on the remaining case
(Described in “Evidence of Fraud on the Court in 12LA178”)

Balke

Personal Injury Case

Plaintiff’s attorney
intentionally
weakens or sabotages
plaintiff’s case

Knew defendant Gagnon already admitted negligence for Dulberg’s injury

Worked in violation of federal bankruptcy court automatic stay to force a settlement against
client’s wishes

Represented client when they knew client had no standing as plaintiff in court

Tried to put a cap of $50,000 on the remaining case

The Baudins

Personal Injury Case

Plaintiff’s attorney
intentionally
weakens or sabotages
plaintiff’s case

Forgery

Knew defendant Gagnon already admitted negligence for Dulberg’s injury

Worked in violation of federal bankruptcy court automatic stay to force a settlement against
client’s wishes

Represented client when they knew client had no standing as plaintiff in court

Placed a cap of $300,000 on the remaining case

Plaintiff’s attorney

Said he would file lawsuit in 7 days but actually filed more than 11 months later

Gooch law office did not even scan client’s files into digital form for 6 months

Knew defendant Gagnon already admitted negligence for Dulberg’s injury

Gooch intentionally
Legal Malpractice Case weakens or sabotages Suppression of information on bankruptcy, Baudin and Popovich negligence
plaintiff’s case Filed 2 complaints which intentionally included a ‘trap door’ to allow defendants to get out
of the case on 2-619 and 2-615 summary judgment
(Described in “Evidence of Fraud on the Court in 17LA377 During Gooch Representation”)
. Plaintiff’s attorne Massive and sophisticated suppression of key evidence and information during pleadings and
Clinton & intentionally v discovery document disclosure process
Williams weakens or sabotages | Knew defendant Gagnon already admitted negligence for Dulberg’s injury
Legal Malpractice Case plaintiff’s case (Described in this document)

All successive attorneys to the same (fully disabled) client used the same overall strategy: To
intentionally weaken or sabotage their own client’s case. All three personal injury attorneys
retained by Dulberg acted in violation of the automatic stay. All three personal injury attorneys
continued to appear in the 22nd Judicial Circuit Court (which operated for approximately 25
months in violation of the automatic stay) claiming to represent Dulberg (who had no standing
as plaintiff). All 3 personal injury attorneys made efforts (in orange font) to place a cap on the
remaining case without having any authority from the Bankruptcy Court to do so.

1 TABLE 2 was provided in the following documents already submitted to the ARDC:
ARDC Complaint Against Julia C. Williams and Edward X. Clinton, Chapter 3, page 141 and

ARDC Complaint Against Thomas W. Gooch and Sabina Walczyk, page 3
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Both legal malpractice attorneys suppressed all information of the actions of all 3 PI law firms
(in colored font in Table 2) from Dulberg, from the 17LA377 Common Law Record and from
17LA377 Reports of Proceedings

All five law firms (3 personal injury law firms and 2 legal malpractice law firms) knew or could
have easily discovered that the personal injury defendant (who was operating the chainsaw that
injured Dulberg) Gagnon effectively admitted negligence for Dulberg’s injury as of early
March, 2013. None of the attorneys of the 5 law firms ever informed Dulberg of this. The original
defendant and operator of the chainsaw, Gagnon, admitted to being negligent for Dulberg’s
injury:

about 10 months before Dulberg was fraudulently coerced with forged documents into
settling with the McGuires, principals for their agent Gagnon.

about 21 months before Dulberg declared bankruptcy.

about 39 months before any binding mediation agreement with Gagnon was mentioned.

about 40 months before any cap was placed on any binding mediation award from
Gagnon.

There was no reason for any of these activities to take place if the defendant who operated the
chainsaw already admitted to being negligent.

Alphonse Talarico, Dulberg’s current attorney, became the 6th successive Illinois law firm to
attempt to sabotage Dulberg’s cases (to benefit everyone listed in Table 2 among others). Table 2 is
now incomplete unless it is updated to include Talarico in the row just after ‘Clinton & Williams.
Talarico also acted to benefit opposing counsel Flynn by never raising the issue to the ARDC that
Flynn was caught in the act of collaborating with opposing counsel.

a) Did Alphonse Talarico violate the Himmel Rule? Yes

b) Did Alphonse Talarico violate the Himmel Rule to benefit his own client? No

¢) Did Alphonse Talarico violate the Himmel Rule to benefit opposing parties? Yes

d) Did Mr Talarico violate the Himmel Rule knowingly? Yes

e) Did Mr Talarico violate the Himmel Rule accidentally? No

f) Did Talarico receive payment from his client while violating the Himmel Rule to
benefit opposing parties? Yes. Hundreds of thousands of dollars in payment

The main beneficiaries of Alphonse Talarico violating the Himmel Rule are:
Hans Mast
Thomas J. Popovich
Kelly Baudin
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William Randall Baudin II
Thomas W. Gooch

Sabina Walczyk-Sershon
Edward X. Clinton

Julia C. Williams

George Flynn

(These are most all the same people against whom we filed ARDC complaints but were being
benefited by our own attorney.)

In the case of Himmel, he acted in a way which ultimately benefited his client and Himmel did
not accept payment from the client for his work. Yet Himmel received a 1 year suspension of
his license. Talarico received hundreds of thousands of dollars from his client while Talarico’s
violations of the Himmel Rule benefited all those who did harm to his client Dulberg.

DULBERG’S FIRST DISCOVERY THAT HIS CURRENT ATTORNEY HAS VIOLATED
THE HIMMEL RULE TO BENEFIT OPPOSING PARTIES

On January 5, 2024 Dulberg submitted the following document to the ARDC:

Supplemental to 9 ARDC complaints Dulberg’s efforts to raise issue of Clinton-Gooch-Popovich
fraud on court to presiding judge.pdf

Our experiences from January 5, 2024 to the time this complaint was submitted to the ARDC

on January 22, 2024 confirmed the suspicions expressed on the document linked above. We

now have a large body of evidence that our recent attorney, Alphonse Talarico, is indeed the

6th consecutive Illinois law firm retained by Dulberg to collaborate with opposing counsel to
sabotage Dulberg’s claims. The evidence is presented in this complaint (part 1) and in parts 2 and
3 of this complaint which will be submitted to the ARDC soon.

On January 8, 2024 Dulberg prepared and submitted a Supreme Court Petition to the Illinois
Supreme Court.

On January 9, 2024 the Supreme Court Petition was rejected and Alphonse Talarico notified
Dulberg that the clerk needed a few things changed before the clerk could accept the petition.

On January 14, 2024 Alphonse Talarico abruptly resigned as Dulberg’s counsel.

The following online folder contains a detailed timeline of when Dulberg first became aware of
the sophisticated system of document and information suppression Clinton and Williams were
using to sabotage Dulberg’s case:
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Group Exhibit 49 Dulberg’s discovery and efforts to notify Judges of Clinton-Gooch-Popovich

fraud on court/

The following Visual Aid helps see groups of key events that took place in the timeline and it
helps see the relation of each of these events to the others:

Visual Aid 24 - Timeline of discovery and raising issue of fraud during litigation.png

When Talarico was repeatedly asked to provide detailed notes and records of the clerk’s
instructions, Talarico provided only a single short email and a voicemail from the clerk which
Talarico implied contained the entire detailed summary of the clerK’s instructions to him.

At the time Talarico abruptly resigned as counsel on January 14, 2024, Talarico never provided
any explanation of why Talarico himself did not simply follow the instructions in his short email
and successfully resubmit the petition to the Supreme Court by himself.

In previous documents submitted to the ARDC we described a simple approach that could be
taken to sabotage the case of a permanently disabled client following these simple steps:

1) ‘Bury key evidence’

2) ‘Bury fraud’

3) ‘Bury troublesome issues’

4) “Set up 2 year SoL escape hatch for opposing counsel’
5) to 12) ‘Choke client’

13) ‘Run for cover stories’

The fraudulant concealment used against Dulberg was so pervasive and was done by so many
officers of the court that we have compiled lists of tables to help keep track of it all: linked here.

The following linked Tables shows that the same patterns and practices are central to all of
Dulberg’s cases: Fraud Chart by case and Fraud Chart by attorney

Note how in the column labeled ‘I’ (‘bury key evidence’) Talarico became the newest attorney
retained by Dulberg who ‘buried key evidence’ to sabotage Dulberg’s claims. Talarico did this

by violating the Himmel Rule to knowingly allow fraud on the court to take place while never
raising the evidence of fraud on the court with any presiding Judge (‘bury fraud’). At the same
time Talarico did not report the evidence of fraud on the court to the ARDC until he had to much
later (in October, 2023, about 1 year after he was given detailed information about Clinton and
Williams collaborating with opposing counsel Flynn).

Note that in the column labeled ‘13’ (‘run for cover stories’) Talarico is the newest attorney to use
the same ‘cover story’ or ‘alibi’ of blaming his own permanently disabled client Dulberg.
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This Visual Aid shows how Talarico ‘set up 2 year SoL escape hatches’ for defendants by violating
the Himmel Rule and keeping the information of fraud on the court and collaboration between
opposing counsels away from any presiding Judge and out of the ROP and Common Law Record.
The Visual Aid shows how defendant after defendant was let out of their respective cases (marked
in red) due to the claim that the 2 year statutes of limitations had expired (in red) while Talarico
kept the information of how Clinton and Williams collaborated with opposing counsel and used
a sophisticated system of document and information suppression to sabotage Dulberg’s claims
(marked in green) away from any presiding Judge and away from the ARDC.

Talarico repeatedly ‘choked client’ by not following his client’s instructions to raise the issues
marked in green (as demonstrated in the Timeline and described in more detail later).

As the Fraud Chart reveals, techniques of ‘bury key evidence’ and ‘bury fraud’ and ‘bury
troublesome issues” and ‘set up escape hatch for defendants’ followed by ‘choke client’ and
finished with ‘run for cover stories’ kept repeating over and over different cases and with
different attorneys. Dulberg found that, in order to have any possibility of using the court system
successfully, it is very important to understand this repeating pattern that is shown in the Fraud
Chart and in the animated Visual Aid linked here and to learn how to defend oneself against the
many ways a targeted victim can be attacked by their own attorney(s).

According to the pattern shown in the animated Visual Aid, fraud may never end because the
next law firm retained can use the same overall techniques (shown in the Fraud Chart) as the ones
before. There is no escape for the targeted victim and they will remain encircled and confused and
subject to gaslighting and ‘hoaxes’ until their case is finally destroyed.

From Dulberg’s personal experience this is apparently how the game is played. In order to
have any chance to use the court system successfully, Dulberg has to be constantly viligant
and Dulberg needs to be able to quickly defend himself against all these types of attacks by any
attorney retained by him at any time.

As far as Dulberg could have known, Mr Talarico was sincerely trying to help Dulberg with his
claims against other members of the Illinois Bar. But, as the Visual Aid shows, in this climate
of repeating ‘hoaxes’ and ‘mind games’ played on the victim, Dulberg can never know when a
member of the Illinois Bar will unsheath a dagger from beneath their cloak and join in with the
‘stone-walling’ and ‘gaslighting’ to help defend all the other attorneys retained by Dulberg that
did the same thing earlier (as shown in Table 2). Dulberg can never truly know if or when any
retained attorney, at any moment, will turn on him or steal from him. Dulberg has learned from
bitter experience as the Visual Aid shows that ‘bury fraud’ and ‘choke client’ can come from
anyone at any time. In this system, firing one attorney and retaining another won't help since
‘bury key evidence’ and ‘bury fraud’ can reappear in a different form through a different Illinois
law firm at any time. ‘2 year Sol escape hatches’ can be set up for the defendants by ones own
attorney at any time without the client ever noticing.

Even with an honest attorney it will be very difficult to ever get to a jury trial under such one-
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sided and fraudulant conditions. But Dulberg’s situation is even worse than this, because at any
moment Dulberg’s own attorney can ‘switch sides’ and Dulberg’s chances of ever receiving a
jury trial then become close to zero. Using the analogy of American football, the same principle
is shown in the animated Visual Aid linked here. This is how the game is apparently played
according to Dulberg’s direct experience (and as shown in our mappings and Tables already
provided to the ARDC).

HIMMEL RULE VIOLATIONS REVEAL WHEN Talarico BEGAN TO COLLABORATE
WITH OPPOSING COUNSEL TO SABOTAGE DULBERG’S CASES

This document was submitted to the ARDC on January 5, 2024." At the time we did not know
whether Talarico violated the Himmel rule or not, but we were being cautious and we felt the
information needed to be (a) presented clearly and unambiguously to the proper authorities and
(b) placed in a public setting.

As this email exchange demonstrates, we showed the contents of the same document to Talarico
in the final email that triggered his abrupt resignation.

The Timeline shows that on November 9, 2022 Talarico was sent an email with the following
folder of detailed information of exactly how Clinton and Williams suppressed documents and
information in collaboration with opposing counsel attached: document suppression smoking

gun/

The Timeline contains evidence of the many, many times Talarico was told to act on this
information. The client provided detailed drafts of ARDC Complaints against Clinton and
Williams and urged Talarico to use the information over many months.

The Timeline shows that we moved to file our own ARDC Complaint against Clinton and
Williams (marked in purple in this Visual Aid) because we grew frustrated by Talarico not doing
anything with the information about the evidence of collaboration between opposing counsels to
sabotage Dulberg’s case that we provided to him (marked in green).

The Timeline shows the many, many efforts we made to try to get Talarico to enter the evidence of
collaboration between opposing counsels into a court record.

The Timeline shows that Talarico never provided Dulberg with any valid legal theory for why
Dulberg should not inform a presiding Judge that Dulberg (and Talarico) has detailed evidence
of collaboration between opposing counsels and evidence of the use of a sophisticated system of
document and information suppression being used to sabotage Dulberg’s cases.

On September 1, 2023 Talarico received a string of about 14 emails from Thomas Kost that

1 2024-01-05 Gmail - Supplemental to 2023IN02517, 2023IN02518, 2023IN03135, 2023IN03136, 2023IN03894-R,
2023IN03898-R, 2023IN03897-R, 2023IN03895-R, 2023IN03896-R.pdf
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explained that the legal strategy Talarico was using is suicidal.

Talarico asked Dulberg for $10,000 as a retainer for future cases which address the issues Thomas
Kost raised in the string of emails.

Mr Talarico received a $10,000 retainer so that he could move on the new issues raised in the
string of emails. Thomas Kost expected the issues raised in the string of emails could be addressed
once the $10,000 retainer was received by Talarico. After paying the money, Thomas Kost
prepared for and waited for a meeting on these issues.

The Timeline shows that there is no communication at all after the retainer was paid until
Talarico resigned which addressed any of the issues raised in the string of emails. Talarico never
once discussed any of the issues raised in the string of emails after receiving the $10,000.

Talarico never discussed legal strategy of how to raise the issue of the Clinton-Williams
sophisticated system of document and information suppression or their collaboration with
opposing counsel Flynn to sabotage Dulberg’s claims to any presiding Judge. The following Visual
Aid helps see how Talarico approached the issue of raising fraud on the court in practice:

Visual Aid 21 - Talarico’s Legal Strategy as a way to permanently choke his permanently disabled
client.png

According to Talarico, an attorney cannot raise the issue of fraud taking place on the mechanism
of the court in the current cases if an ARDC Complaint has not been filed. But after an ARDC
complaint has been filed on the issue, Talarico informed his clients that a presiding Judge still
cannot be told about evidence of fraud on the court which strongly influences the court. So, as the
Visual Aid shows, if one uses Talaricos approach there is no time that a presiding Judge can ever
be informed about a fraud on the court mechanism which effects events in their courtroom.

This legal strategy effectively ‘chokes’ the client permanently. The client can have fraud conducted
against them, they can have clear evidence of the fraud being conducted, but they cannot inform
any Judge the fraud is happening. The client becomes forever ‘choked’ in fraud and they can’t do
anything about it (if using Talarico’s approach). Following Talarico’s legal advice results in the
client being trapped in litigation, but never being able to tell any presiding Judge about the fraud
and collusion that the client knows is happening as sketched out here:

Visual Aid 15 - Talarico kept evidence of fraud and farce from court by violating Himmel Rule.
png

The client is never able to get past the thick barrier to inform any presiding Judge of the fraud and
farce they know is taking place in court proceedings. The client is effectively firozen in fraud and
Jarce while following Talarico’s legal advice.

The Timeline shows that in September, 2023, we grew so frustrated with how the information
given to Talarico as early as November 9, 2022 was never acted upon that we created our own
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public website to try to get the information out to where people can see it (shown in purple in this
Visual Aid). Talarico informed us that he filed a complaint with the ARDC on these issues for the
first time in October, 2023 (after the website was already online and about 1 year after the green
region in the Visual Aid).

TIMELINE OF HOW TALARICO ‘STONE-WALLED’ THROUGH THE DRAFTING AND
SUBMISSION OF DULBERG’S SUPREME COURT PETITION

Thomas Kost and Dulberg needed write the large majority of the Supreme Court Petition
themselves because they had the suspicion that Talarico was going to delay until just before the
document was due and then try to put it together in a ‘last-minute frenzy. The record of the work
product contained in the following folder demonstrates that the clients produced most all the
work themselves and Talarico (their retained attorney) contributed very little to the crafting of the
Supreme Court Petition:

Group Exhibit 52 All work product drafts of Supreme Court Petition

The following Visual Aid helps see how the work product folder is grouped:

Visual Aid 22 - All work product drafts of Supreme Court Petition.png

As Dulberg had anticipated, Talarico did ‘drag his feet’ and Talarico contributed very little to the
drafting of the Supreme Court Petition (which was originally filed on time despite Talarico ‘sand-
bagging’ and contributing little to editing).

The strange email exchanges between Talarico and Dulberg leading up to when Talarico abruptly
resigned as Dulberg’s counsel are recorded at the end of the Timeline. The following Visual Aid
helps to see what is happening in the email exchanges:

Visual Aid 23 - Communication during preparation of Supreme Court Petition.png

The quantity of work Talarico kept asking Dulberg to do from the morning of January 9, 2024 is
truly staggering (marked in the orange box in the Visual Aid). The yellow region in the Visual Aid
covers the communication while preparing the Supreme Court Petition (where the client did the
large majority of the work). The orange box marks the work that Talarico had Dulberg do alone
after the Supreme Court Petition was first filed (on time on the evening of January 8, 2024).

In the exchanges at the end of the Timeline it is as if Talarico is treating Dulberg as an ‘employee
paralegal’ and Dulberg is somehow soley responsible for crafting the final version of the Supreme
Court Petition. As can be verified in the emails marked in orange in this Visual Aid, Talarico had
Dulberg do a huge amount of work. The date and time on each email proves that Dulberg worked
the entire time with very little sleep. It is never clear why Talarico simply assumes that these tasks
are to be given to his permanently disabled client and it is not clear what Talarico himself is doing
during this time. It is never clear why Talarico simply assumes that Talarico has no responsibility
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for doing this work himself (as Dulberg’s retained attorney).

When this strange ‘employer-employee’ behavior was later pointed out to Talarico by Thomas
Kost, Talarico inexplicably replied, “Mr. Dulberg, is a very street smart and learned individual
who plays confused when it suits him?”

Talarico knows that the ARDC Complaint Against Edward X. Clinton and Julia C. Williams

documents example after example (in Chapter 2, Sections 2A through 2L) of Clinton and
Williams successfully fooling, confusing, playing ‘hoaxes’ on, and tricking Dulberg repeatedly.
Talarico has evidence of what happened to Dulberg in every ARDC Complaint we have
submitted. Every ARDC Complaint we have submitted documents many examples of Dulberg
being repeatedly tricked and fooled by his own attorneys. This is why Thomas Kost understood
Talarico’s comment to be erratic and nonsensical (and potentially hostile).

Inexplicably, we can find no written evidence or any reason why Talarico, as Dulberg’s retained
attorney, didn’t simply follow the clerk’s instructions and finish the work himself. This may be
the strangest part of the last communications between Talarico and Dulberg. Talarico appears
to simply assume it is Dulberg’s job to finish the document alone. Talarico also seems to simply
assume that it is Talaricos job (as Dulberg’s retained attorney) to simply convey vague messages
to Dulberg (which Talarico claims to pass on from the clerk) and then to expect Dulberg to
execute the vague messages.

HOW TALARICO ‘BURIED FRAUD’ COMPARED TO HOW CLINTON-WILLIAMS
‘BURIED FRAUD’

The parallels between what Dulberg experienced with Clinton and Williams from July 8, 2019 to
the deposition of Hans Mast and beyond almost 1 year later are very similar with what Dulberg
experienced with Talarico from November 9, 2022 to the current Supreme Court Petition.

TABLE 11' below shows the number of times Dulberg informed his legal malpractice attorneys
(Gooch-Walczyk and Clinton-Williams) about “overwhelming evidence” of intentional tort or
fraud since first discovering evidence in the first week of July, 2019:

When Informed How Informed
2019-07-08 | after first email linked
receiving attached folder: To Julia
defendants documents: _READ ME.txt
document timeline of mcguire settlement.txt
disclosure questions for mast.txt
2019-07-22 | reminding email linked
Williams attached folder: To Julia
documents: _READ ME.txt
timeline of mcguire settlement.txt
questions for mast.txt

1 TABLE 11 was previously submitted to the ARDC on page 12 of this document::
Dulberg Response to Popovich Reply ARDC 2023IN03135.pdf
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2019-11-19

reminding
Williams again

email linked
attached document: 2109-11-19 updated timeline of mcguire settlement.txt

2020-02-06

preparing for
Mast deposition

email linked
attached documents: questions for mast.txt
timeline _of mcguire settlement.txt

2020-02-08

preparing for
Mast deposition

email linked
attached documents: 2109-11-19 updated timeline of mcguire settlement.txt
questions for mast.txt

2020-06-18

preparing for
Mast deposition

email linked
attached document: evidence list.txt
questions for mast.txt

2020-06-24

preparing for
Mast deposition

email sent at 1:56AM linked
attached documents: 2020-06-23 updated timeline of mcguire settlement.txt

email sent at 10:05AM linked
attached documents: 2020-06-23 updated timeline of mcguire settlement.txt

2020-06-24

meeting before
Mast deposition

At meeting Thomas Kost (after waiting about 1 year for meeting) explained to
Clinton and Williams that there is “overwhelming evidence” that Popovich and
Mast committed fraud and intentional tort.

From July 8, 2019 onward Dulberg told Clinton and Williams that he had “overwhelming
evidence” that Popovich and Mast intentionally committed fraud. Dulberg claimed to have a
‘smoking gun’ document he found that proved intentional tort. Dulberg tried to set up a meeting
with Clinton and Williams for about 1 year to discuss the consequences of the new discovery of
fraud on the case.

At the June 24, 2020 meeting Thomas Kost (after waiting about 1 year to do so) explained to
Clinton and Williams that there is “overwhelming evidence” that Mast and Popovich committed
intentional tort and fraud. Thomas Kost explained that the 6 points listed in the document
evidence_list.txt provides “overwhelming evidence” that Mast and Popovich committed

intentional tort and fraud. Clinton made no comment after Thomas Kost explained this.

This information was suppressed and ignored by Clinton and Williams since July 8§, 2019 to the

present.

As is shown in ARDC Complaint Against Edward X.Clinton and Julia C. Williams, Chapter 2,
Sections 2K and 2C, Clinton and Williams intentionally created an ‘artificial crisis’ during the
deposition of Hans Mast around the key evidence of the certified slip copy of the Tilschner v

Spangler decision.

The Timeline shows that Talarico was given detailed documents on exactly how Clinton and
Williams collaborated with opposing counsel and that Talarico was given pre-drafted ARDC
complaints to file continually since around November 9, 2022 by his client. If the number of times
Talarico was informed in the Timeline was assembled into a Table, the Table would be much,
much longer than Table 11 above.

HOW TALARICO INSTIGATED AN ‘ARTIFICIAL CRISIS’
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As is documented in ARDC Complaint Against Edward X. Clinton and Julia C. Williams,
Chapter 2, Section 2K, Clinton and Williams intentionally sabotaged the Hans Mast deposition

to favor the defendants. Talarico appeared to be using what are basically the same techniques of
‘bury key evidence’ and ‘bury fraud’ as Clinton-Williams, intentionally attempting to create an
‘artificial crisis’ around the filing of the Supreme Court Petition:

« Talarico treated the Supreme Court Petition similar to the way Clinton and Williams treated
the deposition of Hans Mast'.

 The ‘smoking gun’ that Dulberg sent to Williams on July 8, 2019 is just like the ‘smoking gun’
that Dulberg sent to Talarico on October 9, 2022.

+ Just as Clinton-Williams completely ignored the ‘smoking gun’ proof given to them by
Thomas Kost in the folder To Julia, so Alphonse Talarico completely ignored the ‘smoking
gun’ proof given to him by Thomas Kost in the folder _document suppression smoking gun
and violated the Himmel Rule as a result.

 Just as Clinton-Williams ignored the ‘smoking gun’ issue and only met with Dulberg the
day before the Deposition of Mast, (and then intentionally omitted key evidence during the
deposition of Mast), so Alphonse Talarico ignored the ‘smoking gun’ issue, ‘dragged his feet’
up to when the Supreme Court petition was due, and resigned as attorney before the Supreme
Court Petition was successfully submitted.

Talarico seems to have violated the Himmel Rule for the last 15 months to keep the record of a
sophisticated system of document and information supression Clinton-Williams and opposing
counsel Flynn used against Dulberg from being reported to the proper authorities.

Talarico then needed some ‘artificial crisis’ to somehow jeopardize the filing of the document with
the Supreme Court. It was then that a ‘crisis’ somehow arose between what the clerk told Talarico
to alter in the Supreme Court Petition and the Supreme Court Petition itself.

Talarico proceeded to give Dulberg a series of instructions rather than do the work himself, and
Dulberg worked according to Talaricos instructions very hard for the next 3 days doing what
Talarico asked him to do (marked in an orange box in the following Visual Aid):

Visual Aid 23 - Communication during preparation of Supreme Court Petition.png

Talarico kept Dulberg working continuously from January 9, 2024 to January 11, 2024. Dulberg
informed Talarico he hadn’t even taken a shower for days because he had been so busy following
Talarico’s instructions day and night. After 3 days of the same behavior Dulberg grew frustrated
and sent this linked email to Talarico, telling him to do work himself rather than simply relay
instructions from the clerk to Dulberg and have Dulbeg do all the work.

1 The deposition of Hans Mast is described in:
ARDC Complaint Against Edward X. Clinton and Julia C. Williams, Chapter 2, Section 2K
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Thomas Kost was not aware there was any ‘crisis’ emerging until some ‘event’ took place on
January 11, 2024 between Talarico and Dulberg (which is described in their email exchanges and
in Dulberg’s notes of what transpired between them).

Once it was clear that some kind of ‘artificial crisis’ was being triggered and Talarico claimed that
Dulberg ‘blocked his calls, Dulberg sent all necessary work product to Talarico and asked Thomas
Kost to interact with Talarico to resolve any ‘crisis.

Thomas Kost informed Talarico that all communication between them should be in writing by
email. All remaining interactions between Talarico and Thomas Kost are in 2 email threads linked
here and linked here. Thomas Kost was very aware of how an attorney may try to create some sort
of ‘artificial crisis’ as a ‘cover story’ as they basically try to ‘cut ones throat’ at a critical moment.
For this reason Thomas Kost was very careful to not give Talarico the ‘artificial crisis’ Talarico
appeared to be trying to make. Talarico then abruptly resigned just after Thomas Kost asked
Talarico a series of questions about possible violations of the Himmel Rule by Talarico.

Williams did something very similar just after the deposition of Hans Mast. Williams had
Dulberg work continuously on thousands of documents between June 26, 2020 (the day after
Mast’s deposition) until July 1, 2020, the day before Flynn filed a supplemental discovery on
Dulberg. This work required Dulberg to individually scan documents for days. The following
links are to emails between Williams and Dulberg from June 26, 2020 and July 1, 2020 (note that
the total size of the email attachments requested by Williams is more than 2 gigabytes):

2020-06-26 0942 AM RECV_Dulberg v Popovich Documents/
2020-06-26 1323 PM RECV_Dulberg v Popovich Documents/
2020-07-01 1131 AM SENT Dulberg v Popovich Documents/
2020-07-01 1134 AM SENT-1 Dulberg v Popovich Documents/
2020-07-01 1134 AM SENT-2 Dulberg v Popovich Documents/
2020-07-01 1145 AM SENT Carolyn McGuire deposition with notespdf/

2020-07-01 1228 PM SENT Resending new pdfs of depositions with notes/
2020-07-01 1241 PM SENT-1 Dulberg deposition with notespdf/

2020-07-01 1241 PM SENT-2 William McGuire deposition with notespdf/
2020-07-01 1241 PM SENT-3 McArtor deposition with notespdf/
2020-07-01 1241 PM SENT-4 Gagnon Deposition with notespdf/
2020-07-01 1242 PM SENT Dulberg deposition with notespdf/

After Williams had Dulberg prepare all these documents, she never used the thousands of pages
of documents she had Dulberg individually scan for her and she resigned as counsel less than 4
weeks later.

What Williams did to Dulberg (described above) is similar to what Talarico did to Dulberg from
January 9, 2024 to January 11, 2024. This Visual Aid helps see the amount of work (in the orange
box) Talarico had Dulberg do alone beginning the morning after the Supreme Court Petition was
submitted and the emails in which Talarico instructed Dulberg to do this work and can be viewed
in the Timeline.
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The Mast Deposition by Clinton-Williams and the Supreme Court Petition by Talarico have the

following features in common:

o Foot-dragging leading up to the moment of ‘artificial crisis’

o Suppression of key evidence leading into ‘crisis’

o Creation of ‘artificial crisis’ which keeps key evidence ‘buried’

o 'The ‘artificial crisis’ is to give the offending attorney a ‘cover story’

o 'The client is given an extraordinary amount of work to do to either keep them distracted (like
Clinton-Williams) or to blame them for something (like Talarico)

o The ‘cover story” and ‘artificial crisis’ is used to abandon the client at the critical moment that
the client tries once again to enter ‘key evidence’ into the court records.

o The client will be blamed for the ‘problems’ which were intentionally created by the

attorney(s).

Table 13 below compares the deposition of Hans Mast and the Supreme Court Petition in more

detail.

TABLE 13: Intentionally Creating an ‘Artificial Crisis’ to Sabotage Client’s Claims: Clinton-
Williams Deposition of Mast and Talarico Supreme Court Petition compared

Clinton-Williams Treatment
of Mast Deposition

Talarico Treatment of Supreme
Court Petition

Possession of key evidence of
fraud

sent folder: To Julia/ on July 8,
2019

sent folder: document

suppression smoking gun/ on
October 9, 2022

Time leading up to ‘artificial
crisis’

about 1 year

about 15 months

Number of times client
continued to send direct
evidence of fraud

listed in Table 11

too many times to list in a
table. The entire record is
contained in the Timeline
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Clinton-Williams Treatment
of Mast Deposition

Talarico Treatment of Supreme
Court Petition

Just before ‘artificial crisis’

ignored proof of fraud and
‘foot-drag’ until just before the
‘artificial crisis. The day before
the Mast deposition is the
first time Clinton-Williams
conferred with Dulberg and
Thomas Kost (even though
Dulberg had been asking for a
meeting for about 1 year since
July 8, 2019).

At the meeting Thomas Kost
explained to Clinton and
Williams once again that

we were in possession of
“overwhelming evidence”

that Popovich and Mast

intentionally committed fraud.

Everything Thomas Kost
explained at the meeting was
ignored by Williams the next
day during the deposition

ignored proof of fraud and
‘foot-drag’ until just before the
‘artificial crisis’

During ‘artificial crisis’

intentionally engineered
‘accidental technical problems’
during Mast Deposition and
key evidence went missing

Described in detail in this
document. We somehow did
not successfully submit the
Supreme Court Petition

During ‘artificial crisis’

put permanently disabled
client to work shuffling
through and arranging
thousands of pages of
documents

put permanently disabled
client to work shuffling
through and arranging
thousands of pages of
documents

The ‘artificial crisis’” allows for
the continued suppression of
key evidence and fraud

true

true

‘Cover story’ that blames
permanently disabled client
for causing the ‘artificial crisis’

Dulberg is to blame. See
Fraud Chart, column labelled
“13” for complete summary of
‘cover stories’

Dulberg is to blame. See
Fraud Chart, column labelled
“13” for complete summary of
‘cover stories’

As shown in Table 13 above, Clinton-Williams and Talarico both invented an ‘artificial crisis’ to
blame their permanently disabled client and both abandoned their permanently disabled client
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with an intentionally engineered mess.! As shown in the Fraud Chart in the column labeled ‘13
all 6 law firms used and still use the same or very similar ‘cover stories.

After this single email Dulberg sent to Talarico, the written record demonstrates there is a
complete ‘Dr Jekyll-Mr Hyde’ transformation in Talarico:

o The Timeline proves there is not a single negative email by Dulberg or Thomas Kost toward
Talarico before or after this single email written by Dulberg.

« In fact, there is not a single negative sentence or comment in any written communication
between Dulberg and Talarico or between Thomas Kost and Talarico since first meeting in
November, 2020.

o Therefore, over a period of around 39 months, Talarico cannot produce a single written
exchange with Dulberg or with Thomas Kost in which Talarico can find a single sentence
where he was insulted by Dulberg or Thomas Kost.

o The first and only email which Talarico can claim was personally insulting to him was written
on January 11, 2024, 3 days after Dulberg’s Supreme Court Petition was due and after Dulberg
alone was assigned by Talarico to all the work shown in the emails marked in the orange box
in this Visual Aid.

o In this same period Talarico received hundreds of thousands of dollars from Dulberg.

As demonstrated in the Timeline and as will be demonstrated in the compiled written history

of communication between Dulberg and Talarico and between Thomas Kost and Talarico (to be
released soon), there is no evidence that Talarico ever acted or expressed himself to Paul Dulberg
or Thomas Kost in the way he did after receiving the email from Dulberg. From that moment
onward, there is a change in Talarico’s personality that is so completely opposite to how Talarico
behaved from November, 2020 up to that moment that the reference to a “Dr Jekyll-Mr Hyde
transformation” is warranted.

TALARICO’S ‘COVER STORY’ FOR RESIGNING COMPARED TO THE ‘COVER STORY’
GOOCH USED WHILE BEING FIRED

The way Gooch was fired and the way Talarico abruptly resigned are amazingly similar. A rough
outline of the events that led to the firing of Gooch follows:?

This text document attached to an email sent from Dulberg to Gooch included instructions to list
the liabilities of McGuires and the liabilities of Mast in a clear and explicit way in the complaint.

1 The intentionally engineered mess Clinton-Williams left for Dulberg is described in:

ARDC Complaint Against Edward X. Clinton and Julia C. Williams, Chapter 1

2 Compiled attorney-client communication to be released soon
3 Described in ARDC Complaint Against Thomas W. Gooch and Sabina Walczyk beginning paragraph 93
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On 10/2/2018 1:06 PM Thomas Gooch replied to Dulberg by email stating:'
‘(>

> Mr. Duhlberg;

>

> I have your attachment and am deeply offended by it.

>

> I more upset over being ordered to call you today. I am preparing for trial and frankly
don’t have time to read or comment on your attempts to educate me on what legal
malpractice is all about, I particularly don’t have time top read outdated cases on the
elements of a legal malpractice case, nor do I have any intention of quoting the law you
sent to me.

>

> You understand full well I’'m sure that I have been doing this for a very long time, if I
need help on understanding the law I will get from someone who knows how to do legal
research, you and your brother don’t.

>

> If I have anymore of this authoritative comments or instructions I will have to give
particular thought to withdrawing my appearance and letting you represent your self or
find someone else, understand this is not an empty threat, I will tolerate any more of this.
If I need a factual question answered and I’m sure I will in the course of this litigation
then I will ask you but kindly stop with rudimentary research. The Google searches of
you and your brother are not replacements for my law license.

>

> [ generally don’t have a proble3m with relatives helping out and being involved just so
long as the client understands that the relatives involvement may waive the attorney client
privilege. However at this point your brother has become more the problem then helpful.
While I can not prevent him from injecting himself into your case through you, I am no
longer willing to have him present at conferences or communicate directly with me.

>

> At this point with everything I have going and the attitude you are displaying I have
serious doubts as continuing to represent you. Kindly do not communicate with my staff
on the telephone in the manner you chose today

>
> Sincerely

>

1 Exhibit 122 2018-08-31 Dulberg vs Law Offices of Thomas J Popovich PC et a.pdf
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> Thomas W Gooch”

As described in Evidence of Fraud on the Court in 17LA377 During Clinton -Williams
Representation Clinton and Williams appear to mock their own fully disabled client by repeatedly
mis-typing his name as “Duhlburg” (as can be seen in “Visual Aid 11 - Mocking client”)'. Note
that Gooch begins the letter by writing “Mr. Duhlberg”. This appears to be a shared inside joke
between Popovich, Mast, Gooch and Clinton and Williams. They all mis-spelled Dulberg’s name
the same way.

Dulberg responded by email stating?,

“Hello Tom and Sabina, I didn’t understand the last email I received so I need some
clarification. I was never rude or not courteous to you staff and your staff was always
courteous to me. Yesterday I talked with Nikki breifly just to confirm that the office
received the email. She was friendly and courteous. I said nothing rude or offensive.

I never ordered you or anyone to call me yesterday. I honestly don’t know why you
believe I did. I was not aware there was anything offensive in the attachment I sent. As I
read it again I still can’t see anything offensive in it.

As you know I have a permanent disability. You may not know I am on medication to
control pain and spasms and this medication does not allow me to focus on complex
subjects to a prolonged time. Since I do not understand your last email and I don’t have
much time before appearing in court I need to know where I stand.

Are you thinking of not continuing to represent me in this case?

Are you going to submit a second amended complaint on October 10 and appear in court?
Will I be given enough time to review the complaint before it is submitted?

May I comment on it or request changes to it or ask questions about it?

I do not want to offend anyone, so I need to know what I can comment on or ask
questions about.

I have no memory of any inappropriate behavior when talking to Nikki yesterday. Please
let me know how I can communicate with your staff or what I can include in an email in
the future so you are not offended again.

Sorry if I did anything wrong. Sincerely, Paul Dulberg

On October 3, 2018 Gooch replied to Dulberg’s email point by point. Gooch responses are in red
font. The email® is reproduced:

“From: Thomas W. Gooch III gooch@goochfirm.com

1 Exhibit 124 Visual Aid 11 - Mocking client.png
2 Exhibit 122 2018-08-31_ Dulberg vs Law Offices of Thomas J Popovich PC et a.pdf
3 Exhibit 122 2018-08-31_ Dulberg vs Law Offices of Thomas J Popovich PC et a.pdf
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Subject: RE: from tom
Date: October 3, 2018 at 12:56 PM
To: Paul Dulberg pdulberg@comcast.net

As you know I have a permanent disability. You may not know I am on medica:on to
control pain and spasms and this medica:on does not allow me to focus on complex
subjects for a prolonged :me. Since I do not understand your last email and I don’t have
much :me before appearing in court I need to know where I stand.

You seem to have been very focused when you delivered to me your research notes
on the elements of legal malprac8ce, not that I need the wri;en lecture on what legal
malprac8ce consists of

Are you thinking of not con:nuing to represent me in this case?

Yes I am considering withdrawing on your behalf. I need no research from you on
legal malprac8ce answering my ques8ons on facts is helpful when I ask. I want no
more involvement from your brother, Obviously he can talk to you all you want, I
can’t prevent that but if I perceive further interference from him then I will have to
re-evaluate my con8nued ability to competently represent you. I will not allow him
to be here in my office for any purpose. “

Are you going to submit a second amended complaint on October 10 and appear in court?

We may seek an extension, we appear on court dates as a general rule always. You
do not and have not had any court dates that require your appearance.

Will I be given enough :me to review the complaint before it is submiFed?

When I determine the complaint is in my opinion legally sufficient it gets filed,
naturally you will get a copy of it for your records.

May I comment on it or request changes to it or ask ques:ons about it?

You, not your brother, can ask all the ques8ons you wish. I generally do not ask a
client if a complaint is legally sufficient, nor do I want a client draFing a complaint
that I have to sign. Most clients do not know the difference between pleading
conclusions of law or fact, pleading evidence or the correct pleading of ul8mate
material factual allega8ons. In as much as you have advised you are on pain
medicine unable to “focus on complex subjects I ques8on how much you could help
in any event. I can get a lot done when I don’t have to answer emails like this one.

I do not want to offend anyone, so I need to know what I can comment on or ask ques:ons
about.

Making demands and lecturing me on the law are greats way to be offensive,
likewise demanding to know when you will be called and comments about caring
about anyone else we represent or other cases is not conducive to not offending us.

gooch”
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In the case of Talarico there was a similar strange effort to provoke Dulberg into some kind of
‘argument’ so Talarico could ‘take offense’ and blame Dulberg for Talarico resigning as counsel.
Just like with Gooch, Talarico refused to reply to or take seriously the rational information

his client was presenting to him. Both Gooch and Talarico completely avoided any rational
discussion by ‘taking offense’ Both attorneys feign emotional reactions of being ‘hurt’ or
‘offended’ by their permanently disabled client to completely back out of answering any of their
client’s valid questions or concerns.

Both attorneys ‘run for cover stories’ in a very similar way to avoid any direct, well-formulated
and rational questions their client poses to them about their strategy or legal theory. They feign
being hurt and as a way to never be confronted on the issues of their own deception.

They then blame their permanently disabled client for any confusion (just like every other law
firm retained by Dulberg has done as shown in the Fraud Chart, the column labeled, ‘13: ‘run for
cover stories”)

In the letter Gooch claimed, “I more upset over being ordered to call you today.” This is an
invention by Gooch that never took place. Likewise, Dulberg was never rude to a secretary. This is
a made up story so Gooch can blame Dulberg for something.

Talarico accused Dulberg of ‘blocking his calls’ and therefore Talarico claimed to block Dulberg’s
calls ‘in response’. This is a made up story in that phone records easily prove Talarico never made
a call that was blocked. Talarico also mentions in his final emails that he has brought up the idea
of payment a few times and Talarico seems to imply that Thoms Kost is avoiding the issue. But
Talarico knows that payment is made on the 15th of every month and Talarico resigned on the
14th of January (the day before payment was due). This is another ‘make-believe’ reason he tried
to place in the written record. Just as with Gooch, a ‘make-believe’ reason is invented by Talarico
to give some ‘alibi’ or ‘cover story’ to accuse their own permanently disabled client of something
they did not do.

WE ARE DESPERATELY TRYING TO BRING TO YOUR ATTENTION THE FACT THAT
OUR SUPREME COURT PETITION IS POSSIBLY BEING SABOTAGED BY OUR RECENT
ATTORNEY AT THIS VERY MOMENT!!

What Talarico is effectively attempting to do is to cut the throat of his permanently disabled client
on the front steps of the Illinois Supreme Court and let his victim bleed out slowly and die.

What is truly shocking in how Talarico ‘sand-bagged’ to benefit the defendants and undermined
his own client’s cases is the sheer audacity of the effort. The Timeline, as this Visual Aid helps
see, contains a long and detailed record of Talarico ‘dragging his feet’ the whole time while his
clients for the most part were left to write Dulberg’s Supreme Court Petition by themselves (in
the yellow box). Talarico then strangely assigned Dulberg to do all the work in the orange box of
the Visual Aid. Talarico got a single email from Dulberg that Talarico could interpret as negative
and personal, which came at the end of all the activity in the orange box. Then Talarico used that
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single email as a reason to foot-drag’ some more and resigned as counsel 2 days later. Alphonse
Talarico already had a detailed record of how 5 consecutive Illinois law firms brutally attacked
their own permanently disabled client (Dulberg). Talarico already knew a detailed record of the
fraud was posted on a public website. Yet Talarico apparently s#ll felt free enough (and protected
enough) to try to cut the throat of his own client on the steps of the Illinois Supreme Court (and
Talarico must feel he can get away with it). None of the attorneys that acted against Dulberg

over the last 13 years seemed to fear any consequences, no matter how visible or audacious their
actions became. These are not the actions of people who seem to fear repercussions for ethical
violations.

THE MAPPINGS REVEAL A PROBLEM WITH THE ILLINOIS BAR

We believe it is important to recognize that what Dulberg is documenting and mapping is a
problem with the Illinois Bar. It is not the fault of Dulberg. It is the inability for the Illinois Bar to
take care of an issue which is caused by the Illinois Bar and that is the cause of what is happening
to Dulberg. Dulberg suffers the result but the problem lies in the inability of the Illinois Bar to
enforce a culture where violations of the Himmel Rule are not treated as a joke.

It is the inability for the Illinois Bar and Illinois Courts to enforce a working system of self-
policing. The people who did this and continue to do this to Dulberg seem to operate with
impunity in an atmosphere in which such horrific treatment of a permanently disabled person is
treated as if it is the norm.

We expect to submit ARDC Complaint Against Alphonse Talarico PART 2: which will map
Talarico Violations of Himmel Rule Throughout the various cases and ways Talarico played
‘hoaxes’ and ‘planted time-bombs’ to sabotage the case of his permanently disabled client
(Dulberg’s) case. Talarico did this to benefit the people listed in Table 2, among others.

We also expect to submit ARDC Complaint Against Alphonse Talarico PART 3: which will
map and compare the methods used by Talarico to try to sabotage all 3 times Dulberg has filed
appeals in the Illinois Appellate Courts and the Illinois Supreme Court.
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SUPPLEMENT TO ARDC COMPLAINT AGAINST ALPHONSE TALARICO, PART 1

TALARICO’S SYSTEM' OF DOCUMENT AND INFORMATION SUPPRESSION TO
SABOTAGE DULBERG’S CLAIMS AND BENEFIT OPPOSING PARTIES AND DULBERG’S
FORMER LAW FIRMS ARE MAPPED AS FOLLOWS:

Talarico’s system of document and information suppression to collaborate with opposing counsel
and sabotage Dulberg’s claims is based on 5 key inactions shown in the following Visual Aid:

Visual Aid 28 - Talarico system of document and information suppression which intentionally

conceals Clinton-Williams system of document and information suppression.png

Talarico was informed of the contents of the folder “To Julia’ and the evidence called ‘smoking
gun’ when he was retained in October, 2020 and was told an amended complaint needed to be
filed covering this information which was suppressed by Gooch-Walczyk and Clinton-Williams.

The 5 key inactions of Talarico’s system of document and information suppression are:

1) Talarico never filed third amended complaint while collecting large amounts of new
evidence. The new evidence is never turned over to opposing counsel or bates-stamped. The
client is made to feel they are always preparing new evidence for a new complaint, but somehow
the complaint never gets written on time and the evidence is simply hoarded.

The following folder documents how much evidence Talarico had been sent but did not ever
present to opposing counsel or in court:*

Group Exhibit 50 Dulberg-Talarico communication from October, 2020 onward/

This inaction acted to protect Popovich and Mast from the large body of evidence shown in

ARDC Complaint Against Thomas . Popovich and Hans Mast,* most of which was never

presented in court.

2) Talarico knew of fraud on the court and collaboration between opposing counsels in the
underlying case 12LA178 but did not report the information to ARDC and never raised the
issue in court. Talarico acted in a way that the fraud on the court in 12LA178 would remain
hidden.

This inaction acted to protect all attorneys who acted in collaboration with each other.

1 As complete as is currently mapped. We are learning new aspects of the system daily and will update our
documentation as more is learned.
2 This folder, though already very large, is still being added to daily as more email print-outs are produced.
3 A version of the same material with hyperlinks to all exhibits can be seen here:
Evidence of Fraud on the Court in 12L.A178 During Popovich-Mast Representation
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3) Talarico knew of fraud on the court in 17LA377, knew of Clinton-Williams sophisticated
system of document and information suppression and collaboration with opposing counsel
Flynn but did not report it to the ARDC and did not raise the issue in court

The following online folder contains a detailed timeline of when Dulberg first became aware of
the sophisticated system of document and information suppression Clinton and Williams were
using to sabotage Dulberg’s case:

Group Exhibit 49 Dulberg’s discovery and efforts to notify Judges of Clinton-Gooch-Popovich

fraud on court/

The following Visual Aid helps see groups of key events that took place in the timeline and it
helps see the relation of each of these groups to the others:

Visual Aid 24 - Timeline of discovery and raising issue of fraud during litigation.png

This inaction acted to protect Clinton, Williams, opposing counsel Flynn and the defendants
from being discovered in the act of suppressing large numbers of documents and collaborating
together to sabotage Dulberg’s claims.

4) Talarico also did not act on a civil complaint against Clinton and Williams that his clients
wrote and asked Talarico to act upon. Dulberg tried to raise the issue of Clinton-Williams
sophisticated system of document and information suppression from October 2022 onward in

many ways as the Timeline in Group Exhibit 49 demonstrates.

The speed that complaints were written and filed are compared in the Table 14a below.

TABLE 14a: THE SPEED OF WRITING TWO COMPLAINTS COMPARED

Complaint Client Date Time it took to write  Author Result
Asked Talarico to
Submit
Baudin complaint Dec 2022 | about 3 weeks' written by client, given to Talarico | submitted
Popovich-Mast 3rd Dec 2020 | over 2 years - never | Talarico attempted to compose by | never submitted
Amended Complaint | to finished? himself while talking to Dulberg

Nov 2022 daily by phone

1 The following documents from the Group Exhibit 50 timeline establish when the information was given to
Talarico:
2022-11-11 2 baudin olsen complaint.txt
2022-11-28 1035 AM RECV_Re Baudin AttorneyClient Agreement.pdf
2022-11-29 1209 PM SENT Re Revised Attorneyclient Agreement pursuant to your instructions with

attachments.pdf
2022-12-07 Gmail - Baudin complaint Deadline, internet down, Signature on my behalf.pdf

2022-12-08 Gmail - Fwd Baudin complaint Deadline, internet down, Signature on my behalf.pdf
2 In the Group Exhibit 50 timeline Talarico is first informed of the need update the complaint here:

2020-12-14 0926 AM SENT Status of 17LA000377.pdf
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Table 14b below lists other Civil Complaints and ARDC Complaints we tried to submit through
Talarico, but later came to understand Talarico would not act upon.

TABLE 14b: OTHER COMPLAINTS DULBERG PROVIDED TO TALARICO

Complaint Client Gave to

Time it took to

Author

Result

Talarico

write

Thomas W. Gooch and Sabina
Walczyk

Clinton-Williams Civil Dec 2022 | about 3 weeks | written by client, given to [ never submitted
Complaint Talarico
Clinton-Williams ARDC Dec 2022* | about 3 weeks | written by client, given to | never submitted
Complaint Talarico
ARDC Complaint Against July 2023 | about 1 month | written by client after submitted by client
Edward X. Clinton and Julia growing frustrated with through Talarico
C. Williams Talarico’s delays and after (because he asked us
watching Olsen be let out | to do it this way)
of 221010905 on May 25,
2022 due to the 2 year SoL
expiring
ARDC Complaint Against Aug 2023 | about 1 month | written by client after submitted by client
Thomas J. Popovich and Hans growing frustrated with through Talarico
Mast Talarico not presenting the | (because he asked us
same evidence in court and | to do it this way)
after watching Olsen be let
out of 221010905 on May
25,2022 due to the 2 year
SoL expiring
ARDC Complaint Against Oct 2023 |about 1 month | written by client after submitted by client

growing frustrated with
Talarico not presenting the
same evidence in court and
after watching the Baudins
be let out of 221010905 on
Aug 29, 2022 due to the 2
year SoL expiring

directly (because we
were frustrated with
Talarico’s delays)

1 The following documents from the Group Exhibit 49 timeline establish when the information was given to

Talarico:

2022-11-09 Gmail - Document suppression smoking gun.pdf

2022-11-09 document suppression smoking gun/

2022-12-03 Gmail - ARDC complaint against Williams and Flynn underlying facts.pdf
2022-12-03 Gmail - Documents to release from attorney client privilege.pdf

2022-12-15 Draft Civil and ARDC Complaint against Williams draft copy.txt
2023-01-02 Civil and ARDC Complaint against Williams draft.txt
2023-01-02 Gmail - Williams complaint ready for Alphonse.pdf

2 same as above
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Complaint Client Gave to Time it took to  Author Result

Talarico write

ARDC Complaint Against Oct 2023 | about 1 month | written by client after submitted by client
William Randall Baudin II growing frustrated with directly (because we
and Kelly Baudin Talarico not presenting the | were frustrated with

same evidence in court and | Talarico’s delays)
after watching the Baudins
be let out of 221010905 on
Aug 29, 2022 due to the 2
year SoL expiring

ARDC Complaint Against Oct 2023 | about 1 month | written by client after submitted by client
Brad Balke growing frustrated with directly (because we

Talarico not presenting the | were frustrated with
same evidence in court and | Talarico’s delays)
after watching the Baudins
be let out of 221010905 on
Aug 29, 2022 due to the 2
year SoL expiring

Talarico (through his various inactions) acted to protect Clinton-Williams from being detected.
Talarico also acted to protect opposing counsel Flynn and defendants Popovich and Mast from
being detected. Talarico then (through his various inactions) acted to protect the Baudins, Olsen,
Allstate, and ADR Systems.

5) Talarico committed acts #1, #2, #3 and #4 as listed before filing the Baudin complaint but
Talarico kept the evidence of acts #1, #2, #3 and #4 out of all 221010905 court records and
away from the presiding Judge.

Talarico once again (through his various inactions) acted to protect the Baudins, Olsen, Allstate,
and ADR Systems.

Group Exhibit 50 Dulberg-Talarico communication from October, 2020 onward/

THE COMPLETE SYSTEM' OF DOCUMENT AND INFORMATION SUPPRESSION USED
TO SABOTAGE DULBERG’S LEGAL MALPRACTICE CLAIMS IN ILLINOIS CIRCUIT
COURTS IS MAPPED AS FOLLOWS:

The integrated and sophisticated system all of Dulberg’s legal malpractice attorneys used to
sabotage Dulberg’s claims and benefit the defendants and opposing counsel can be modelled as
shown in this Visual Aid:

Visual Aid 29 - Integrated system of legal malpractice document and information suppression in
Ilinois.png

1 As complete as is currently mapped. We are learning new aspects of the system daily and will update our
documentation as more is learned.
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The complete integrated system of document and information suppression used against
Dulberg by a network of legal malpractice attorneys in Illinois is a highly complex, layered and
sophisticated system which has the following characteristics:

o Itisalayered system that becomes increasingly more complex with every layer.
o 'The outer layers intentionally try to conceal fraud that what happened in the inner layers.

o Steps 1,2, 3 (and beyond) effectively act as a single, integrated system wherein the victim ‘digs
their own grave’ and loses more and more money in a process they can never hope to win. But
the victim does not know they are being made to ‘dig their own grave’ (and pay for it, too).

o The topmost layer will use their ‘cover story’ and their legal malpractice insurance to protect
all other members of the Illinois Bar in the inner circles.

o It resembles a type of honor system’ where the most recent law firm “falls on their sword” if
necessary to protect all the other members of the Illinois Bar. But why it would be considered
‘honorable’ to effectively ‘gang-rape’ a permanently disabled U.S. citizen and Illinois resident
somehow goes unexamined.

o Itisa system of fraudulant concealment of fraudulant concealment, over and over, until
the victim’s claims against members of the Illinois Bar are destroyed. Layer by layer, fraud
by fraud, the victim is attacked until the protected network of Illinois attorneys escape all
consequences for their collective acts of fraud, fraudulant concealment, fraud on the court,
and violations of the Himmel Rule.

o The more the victim resists, the deeper the hole becomes.

Based on the integrated system of document and information suppression in Visual Aid 29,
the only accurate and detailed mapping of the integrated system of document and information
suppression experienced by Dulberg to sabotage his legal malpractice claims must include:

The system of document and information suppression and fabrication used by Gooch-
Walzyk mapped here: ARDC Complaint Against Thomas W. Gooch and Sabina Walczyk

followed by and combined with

The system of document and information suppression used by Clinton-Williams mapped
here: ARDC Complaint Against Edward X. Clinton and Julia C. Williams

followed by and combined with

The system of document and information suppression used by Talarico mapped here:
ARDC Complaint Against Alphonse Talario Part 1

Only the 3 systems of document and information suppression happening one after the other and
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taken as a single integrated system can represent what Dulberg experienced in an accurate way.
Two important facts become apparent:

o This demonstrates the high level of complexity in the multi-layered system used to
fraudulantly conceal collective attorney-on-client fraud and protect an offending network of
Illinois attorneys.

o The high level of complexity also shows that the average victim of such an integrated and
prolonged attack can never realistically hope to defend themselves (or even figure out what
is happening to them) as their world crumbles around them due to events they were never
intended to understand or protect themselves and their families against.

The system works by attacking the targeted victim through their own attorney. This is one of
the most characteristic ‘trade-marks’ of the integrated system as shown in Visual Aid 29.

The system as shown operates by ‘choking’ the client through using the filed complaints as the key
‘choke points’ The Dulberg examples show to what extreme a degree the client can be ‘choked’
This can be seen by simply comparing the contents of the filed complaints (listed in Table 14c
below) with the contents of the 10 ARDC complaints we've submitted to date.

TABLE 14c: ONLY COMPLAINTS SUBMITTED ON DULBERG’S BEHALF IN 17LA377

Complaints filed in Author System of document and information

17LA377 suppression used

Complaint at Law Gooch-Walczyk | 11-28-2017 Described in detail in ARDC Complaint
Against Thomas W. Gooch and Sabina Walczyk

First Amended Complaint | Gooch-Walczyk [ 6-7-2018 Described in detail in ARDC Complaint
Against Thomas W. Gooch and Sabina Walczyk

Second Amended Clinton-Williams | 12-6-2018 Described in detail in ARDC Complaint

Complaint Against Edward X. Clinton and Julia C.
Williams

The three complaints in Table 14c demonstrate how a client is ‘choked’ into appearing to make
an extremely limited number of (contradictory and ineftectual) accusations against defendants
who are actively being protected by a network of Illinois legal malpractice attorneys. Talarico
was retained in October, 2020 largely for the purpose of updating the complaints listed in Table
14c above yet Talarico never filed any complaint with updated accusations. Talarico became
aware of evidence of fraud on the court in underlying case 12LA178 yet again took no action.
Talarico was then shown a detailed description of how Clinton-Williams used a sophisticated
system of document and information suppression and collaborated with opposing counsel to
sabotage Dulberg’s claims in case 17LA377. Talarico again took no action. Instead, Talarico left
the complaints listed in Table 14c above to represent Dulberg’s claims against Popovich and Mast.
This resulted Dulberg losing a Summary Judgment motion to opposing counsel in the Circuit
Court based on the 2 year statute of limitations expiring. Talarico then failed to write a timely
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appellant brief and failed to file a timely and acceptable petition to the Illinois Supreme Court
before Talarico abruptly withdrew on January 14, 2024 stating, “I will report your actions to my
malpractice insurance carrier”.

We believe the overall process described by this integrated set of mappings is truly sickening
in that we have lived it for more than a decade and we know that the average (Illinois resident)
victim will never be able to defend themselves from becoming a mere food source for a
predatory network of Illinois attorneys who use these and similar systems of fraud.

THE SYSTEM OF FRAUDULANT CONCEALMENT USED AGAINST DULBERG BY A
NETWORK OF ILLINOIS ATTORNEYS MAPPED IN TABLES

The basic techniques Talarico used are similar to the techniques that all 9 attorneys used before
him. Itis part of a system of fraudulant concealment used against Dulberg which is mapped in
Fraud Chart by attorney and Fraud Chart by case.

Talarico’s ways of using the methods listed at the top of both tables linked above are as follows:

>

1, 2, 3) ‘Bury key evidence’, ‘Bury fraud), ‘Bury troublesome issues’ what Talarico buried:

a) All evidence hoarded but never used.

b) Evidence of fraud on the court and collaboration between opposing attorneys to
sabotage Dulberg’s case in 12LA178.

c¢) Evidence of sophisticated system of document and information supression by Clinton-
Williams and collaboration with opposing counsel to sabotage Dulberg’s case in
17LA377.

4) ‘Set up 2 year SoL escape hatch’ for defendants

How it was done can be seen in both Visual Aid 24 and Visual Aid 28. All 3 listed
items of ‘buried key evidence’ (a, b, and c listed above) needed to be ‘buried’ for the
defendants to use a 2 year SoL ‘escape hatch’.

How Talarico suppressed many acts of fraudulant concealment from before 221010905 was
filed throughout the entire proceedings to benefit opposing counsel can be seen by comparing

Group Exhibit 43 221010905 Common Law Record and Reports of Proceedings with the
contents of the following three tables:

BEFORE THE BAUDINS: Popovich-Mast, Allstate, Barch, Balke collaborative fraudulant

concealment table

WITH THE BAUDINS: Allstate, Olsen collaborative fraudulant concealment table
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AFTER THE BAUDINS: Gooch-Walczyk and Clinton-Williams and Talarico collaborative
fraudulant concealment table

The Tables reveal a system of fraud and fraudulant concealment. Talarico set up a 2 year SoL
‘escape hatch’ for Olsen and the Baudin defendants by doing the following:

a) by ignoring information in the Table ‘BEFORE THE BAUDINS’

b) by suppressing the sophisticated system of Clinton-Williams document and information
suppression and collaboration with opposing counsel in the Table AFTER THE
BAUDINS

¢) by not including certain acts in the table ‘WITH THE BAUDINS

Talarico’s system of document and information suppression works by using 5 key (in)actions
listed in Visual Aid 28:

1) Talarico never filed an amended complaint while collecting large amounts of new
evidence.

2) Talarico knew of fraud on the court and collaboration between opposing counsels in
12LA178 but did not report to ARDC and never raised the issue in court.

3) Talarico knew of fraud on the court in 17LA377, knew of the Clinton-Williams
sophisticated system of document and information suppression and collaboration with
opposing counsel but did not report it to the ARDC and did not raise the issue in court

This is how Talarico could set up a 2 year ‘escape hatch’ for defendants Mast, Popovich, the
Baudins and Olsen:

o #1 and #2 (listed above) taken together allowed Talarico to ignore information in the
Table ‘BEFORE THE BAUDINS’

o #3 (listed above) allowed Talarico to ignore information in the Table AFTER THE
BAUDINS

Talarico was part of the system of fraudulant concealment: Essentially fraudulantly concealing
the fraudulant concealment. Talarico concealed information in the Table AFTER THE
BAUDINS’ and ‘BEFORE THE BAUDINS’ to benefit the defendants and allow the 2 year Sol
‘escape hatch’ to be used.

5) to 12) ‘Choke client’

Talarico’s system for ‘choking’ Dulberg was through never filing an amended complaint
but always acting as if he is preparing one. In this way all the information gathered and
ready to present was never used. The evidence was simply hoarded by Talarico.
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This is the main reason that the evidence in the ARDC Complaint Against Thomas J.
Popovich and Hans Mast is completely different than the information stated in Dulberg’s
Complaint, Amended Complaint, and Second Amended Complaint (as shown in Table
14c). This is the effect of Dulberg being ‘choked’. The 10 ARDC complaints we have
submitted to date contains a large body of evidence that Talarico never presented in any
court.

As shown in Table 14b, we grew frustrated by Talarico not using this large body of
evidence in court and we wrote our own ARDC Complaints which included this large
body of evidence and we eventually submitted complaints to the ARDC ourselves.

13) ‘Run for cover stories’

Talarico’s ‘cover stories’ are compared with the Gooch method of inventing an ‘alibi’
and the Clinton-Williams use of an ‘artificial crisis’ beginning on page 11 of ARDC
Complaint Against Alphonse Talarico, Part 1.

In the large body of emails in the folder' linked below there is only a single one which Talarico
could use as an ‘alibi’ for blaming Dulberg for ‘offensive behavior’ The conditions under
which Dulberg wrote that single email are described in ARDC Complaint Against Alphonse
Talarico, Part 1, on page 12. Yet this appears to be a ‘cover story’ which Talarico is preparing
to use for why he resigned:*

Group Exhibit 50 Dulberg-Talarico communication from October, 2020 onward/

Talarico filed 2 motions to withdraw as counsel recently. The motion to withdraw documents
Talarico sent to Dulberg are in this folder:

Group Exhibit 53 Talarico Motion to Withdraw documents/

In the motion to withdraw documets Talarico makes the following claims:

1) Irreconcilable differences regarding the preparation of this matter for hearings have
arisen between this attorney and his clients herein;

2) There exists and has existed for some time a lack of communication and meaningful
communication between this attorney and his clients herein;

3) The clients have not afforded this attorney herein adequate cooperation necessary to
properly prepare the cause of the client and a difference of opinion appears to exist between
clients and attorney as to the conduct of this matter;

4) That the clients were given notice of this Motion electronically at three email addresses
that have been used by the clients for over two years and in accordance with Illinois
Supreme Court Rule 13(c)(2);

1 This folder, though already very large, is still being added to daily as more email print-outs are produced.
2 This folder, though already very large, is still being added to daily as more email print-outs are produced.
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5) Pursuant to the Rules of Professional Conduct 1.16(a)(1) the clients have insisted upon a
course of unprofessional conduct that the attorney cannot comply with:

6) Pursuant to the Rules of Professional Conduct 1.16(b)(2) the clients have persisted
in a course of action involvingthe lawyer’s servicesthat the lawyer reasonably believes is
fraudulent;

7) Pursuant to the Rules of Professional Conduct 1.16 (b)(5) the client failed substantially
to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given
reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;

8) pursuant to the Rules of Professional Conduct 1.16 (b)(6) the representation will result
in an unreasonable financial burden on the lawyer

These points, in Talaricos own words, summarize how Talarico is ‘running for cover story’ in
a nutshell. Talarico appears to be blaming Dulberg for:

a) poor communication, lack of meaningful communication (Talarico’s items 1, 2, 3)
b) fraudulent behavior (Talarico’s item 6)
c) asking Talarico to act unprofessionally (Talarico’s item 5)

d) Breach of financial obligation (Talaricos item 7, 8)

All communication between Dulberg and Talarico is contained in the following folder:'

Group Exhibit 50 Dulberg-Talarico communication from October, 2020 onward/

Our record of communication with all attorneys against whom we have filed ARDC
Complaints to date (which is available online) shows that we are courteous, respectful,
financially responsible and rational clients, even while we are being attacked unjustly by 6
successive Illinois law firms.

The only evidence of fraud in the communication in Group Exhibit 50 is that of Talarico
suppressing the evidence contained in the 10 ARDC complaints we have submitted to date
from all Illinois court records and of Talarico violating the Himmel Rule.

Dulberg has made public all attorney-client communication with all attorneys included in the
10 ARDC complaints we have submitted to date. In truth, Dulberg has never had anything
called ‘attorney-client privilege’ Dulberg has not had any attorney listed in the 10 ARDC
complaints submitted to date who has not been collaborating with or helping opposing
counsel. Dulberg basically had a series of ‘moles’ or ‘spies’ as attorneys. If Dulberg or Thomas
Kost engaged in fraud, it would be easy for any of the ‘moles’ or ‘spies’ who acted as Dulberg’s
attorneys to point it out. Since all our evidence and attorney-client communications are
online, any online viewer with sufficient skills should be able to detect the fraud that Dulberg
or Thomas Kost committed if any such acts of fraud existed.

1 This folder, though already very large, is still being added to daily as more email print-outs are produced.
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As for breach of financial obligation, the email record in Group Exhibit 50 contains proof that
Talarico abruptly resigned on January 14, 2024 after being asked whether he was in violation
of the Himmel Rule. Talarico has his $15,000 retainer paid in advance on the 15th of every
month. Email records show that Talarico was attempting to invent a ‘cover story’ to blame
Dulberg for some breach of financial obligation that did not exist. The motion to withdraw
documents demonstrate that Talarico is continuing to ‘run’ with the same ‘cover story’

These accusations against Dulberg and Thomas Kost represent a new ethical low point for
an attorney ‘running for cover stories’ while collaborating in this network. In fact, to this
moment Thomas Kost was not accused of anything. But now not only Dulberg but Thomas
Kost is also accused of participating in fraud by Talarico.

According to the logic of the complete system of document and information suppression, not
just Dulberg but other injured and permanently disabled people who resist the fraud being
done to them can be expected to face similar accusations by an attorney ‘running for cover
stories’

o First and formost, the permanently disabled person will be accused of engaging in
fraudulant behavior themselves. They will be accused of ‘faking’ their injuries or
handicaps or encouraging their attorney to lie for them.

« Secondly, they will be blamed for poor communication, legal ignorance and
‘stubbornness.

o Third, they will be accused of costing the attorney time and money.

For a permanently disabled Illinois resident to have to live through experiences as described
in the 10 ARDC Complaints we have submitted to date, and then be accused by the most
recent of the attorneys of fraud is yet another reason why we stated earlier:

We believe the overall process described by this integrated set of mappings is truly sickening
in that we have lived it for more than a decade and we know that the average (Illinois
resident) victim will never be able to defend themselves from becoming a mere food source
for a predatory network of Illinois attorneys who use these and similar systems of fraud.

These latest accusations by Talarico provide a detailed example of how the network of
collaborating attorneys protects itself. The system works by attacking the targeted victim
through their own attorney. The injured or permanently disabled victim, in most all cases,
most probably has no chance to defend themselves.

HOW TALARICO SET UP HIS PERMANENTLY DISABLED CLIENT TO BE SUED AND/
OR SANCTIONED FOR BRINGING A FRIVOLOUS ACTION AGAINST ADR SYSTEMS
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Talarico knew of and failed to amend and correct his untrue statements made during the Allstate
hearing on summary judgment. This failure resulted in a final and appealable decision by Judge
Otto which did not address the previous court’s order allowing an Amended Complaint against
ADR Systems defendant before filing the appeal. Talarico failed to file an Amended Complaint
against ADR Systems. Talarico’s failed to correct his statement to Judge Otto. These failures
resulted in the final and appealable decision in Allstate Summary Judgment ruling and the
current pending ARD Systems motion for sanctions.

How Talarico set Dulberg up to be sanctioned by ADR Systems can be seen in detail in the
sequence of events documented in the following folder:

Group Exhibit 43 221010905 files received through attorney/

As the ‘hoax’ described above demonstrates, any victim who does not passively accept their fate
could be set up and sued by offending attorneys for years to come in retaliation for ever resisting
the vicious attack in the first place. After all, once the pattern of consistently blaming Dulberg is
established as shown in the column labeled ‘13’ in Fraud Chart by attorney and Fraud Chart by
case and once Talarico joins in the accusations made by the network of attorneys against Dulberg,
why would the network of attorneys stop when the legal malpractice claims against them are
dropped? They could then continue to blame Dulberg in more and more ways while suing
Dulberg repeatedly (as a collaborating network) for more and more made-up offenses.

SETTING UP ONES PERMANENTLY DISABLED CLIENT IN THE APPEAL PROCESSES
TO SABOTAGE THE CLIENT’S APPEAL CLAIMS AND FINISH THEM OFF FOR GOOD

The techniques of sabotage mapped and documented in the 10 ARDC Complaints we have
already submitted are all for naught if the offending attorneys cannot sabotage the appeal process
also. This is necessary for the final death’ of the client’s case. Therefore it is during an appeal (in
the Appellate Court or in the Supreme Court) where the targeted victim has to have their ‘throat
cut’ one final time and be ‘left to bleed out completely’ to achieve this ‘final death’ of the case.

In fact, considering the mappings of sabotage in Illinois Circuit Courts that have already been
documented in the 10 ARDC Complaints we have already submitted to date, it is only logical
to expect to encounter complex methods of sabotaging any appeal claims that a targeted victim
could attempt to make.

For these reasons the basic techniques #1 to #13 shown in the Fraud Chart by attorney and Fraud
Chart by case require an accompanying set of techniques to ‘finish the job’ during any appeal
process.

Talarico would play a central role in any expected attempt to sabotage the appeal processes of
Dulberg. One example is how Dulberg’s appeal of 17LA377 was denied “for failure to file a brief”
during Talarico’s representation as shown in the timeline of appeal events in this folder:
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Group Exhibit 45 17L.A377 appeal/

The following Visual Aid helps see how key events unfolded in the timeline:

Visual Aid 27 - How Dulberg’s appeal was denied for failure to write a brief.png

Note that in the timeline in Group Exhibit 45 Talarico gave Dulberg the following 2 documents
on October 17, 2023:

2023-10-17 Research ISCR 323(a) Print.pdf
2023-10-17 Research Recusal Print.pdf

The documents are Westlaw printouts of many appellate decisions in which cases were dismissed
due to the plaintiff providing an insufficient record of the subject under appeal. One of the
reasons consistently given in the appellate rulings is that the Plaintiff did not provide a record on
how the Circuit Court Judge ruled which was sufficiently detailed enough for the Appellate Court
to make a decision to overrule the decision of the Circuit Court Judge.

Talarico acted against Dulberg’s explicit instruction to have a court reporter present at all court
dates. This resulted in no official record of what was said or the reasoning behind the decision
made during the Baudins defendants hearing (on August 29, 2022) resulting in Summary
judgment. Talarico did the same thing on December 4, 2023 in a TIF case (2023 CH 04351) for
Thomas Kost. After the TIF case decision of the Judge to dismiss Kost’s claim, Talarico called Kost
by telephone and told Kost that Talarico did not have a court reporter present during the decision
because he said, “I didn’t think we would lose”. This makes no sense since Talarico was instructed
to have a court reporter present at all court events without exception.

In ARDC Complaint Against Alphonse Talarico, Part 1 the events leading up to and during the
writing of Dulberg’s Supreme Court Petition were described in detail. The events described, taken

together with the events described in this document, show how Talarico has made consistent
efforts to sabotage Dulbergs attempts to appeal the Circuit Court decisions in 17LA377 and
221010905 (which is necessary for the ‘final death’ of Dulberg’s cases which Talarico appears
intent on achieving).

This will be examined in another supplement or a ‘Part 2’ which we expect to submit once we
receive our case file from Talarico.
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SECOND SUPPLEMENT TO ARDC COMPLAINT
AGAINST ALPHONSE TALARICO, PART 1

This document is being added to the original ARDC Complaint Against Alphonse
Talarico, Part 1 (ARDC #6184530) to provide a precise timeline of when evidence
of collaboration between Talarico and opposing counsel Flynn first appeared.

Timeline of when Talarico first began to collaborate with the SYSTEM OF
FRAUD and suppress documents and information to help the SYSTEM OF
FRAUD target Dulberg is contained in the following folder:

Group Exhibit 51 Timeline of first discovery of Meyer Recusal, forgery, fraud on court,
collaboration with OC, other and Talarico burial of the same/

A Visual Aid that helps see what is happening in the timeline folder:

Visual Aid 26 - Timeline of first discovery of Meyer Recusal, forgery, fraud on court,
collaboration with OC, other and Talarico burial of the same.png

The 2 red lines mark 2 points in time when Talarico began to act in ways which benefitted
opposing counsel and Dulberg’s former attorneys

The upper red line marks July 11, 2022. This is the first day in which evidence unmistakably
emerges that Talarico was acting to sabotage Dulberg’s claims and when Talarico first acted to
suppress documents and information which were gathered and given to Talarico along the blue
line.

The lower red line marks Talaricos moves to suppress the large body of evidence Talarico was
given from around October 24, 2022 to November 9, 2022 (marked in green).

A body of evidence emerged along the blue line. Later a new body of evidence emerged along the
green line. The red lines show Talarico’s efforts to suppress both bodies of evidence. Talarico first
begins to block the evidence gathered along the blue line on July 11, 2022. Talarico first moved
to block the evidence gathered in the green box in late October, 2022 but certainly by November
9, 2022. According to the evidence in the timeline Talarico had been working for the benefit of
opposing counsel Flynn, defendants Mast and Popovich and all of Dulberg’s former attorneys for
at least 5 months BEFORE Talarico filed complaint 221010905 on December 8, 2022.

Sequence of events:

2022-03-26 Subpoena for signatures Erickson and Orton
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2022-05-24 Omni reports on forgeries are finalized and published

2022-07-06 first day Talarico decides on plan to have the Mast deposition stricken from the
record

2022-07-11 F1 discoveries are closed. Talarico deflects attention away from forgeries and
toward Mast deposition

2022-08-02 subpoenas for Clinton-Williams on Mast deposition
2022-09-16 Flynn files MTD

2022-12-08 Talarico was effectively acting as a ‘spy’ or ‘mole’ when he filed complaint
221010905 against the Baudins, Olsen, Allstate and ADR Systems.

2023-02-01_Popovich and Mast are let out of 17LA377
The forgeries were never raised as an issue but were known since 2022-05-24

The Clinton-Williams sophisticated system of document and information suppression and
collaboration with opposing ounsel Flynn was never raised as an issue but was known since at
least November 9, 2022

One can see how Talarico did this by watching how Talarico suppressed evidence of forgery and
collaboration between opposing counsels in 12LA178 as the evidence was discovered along the
blue line as of July 11, 2022.

Talarico then suppressed evidence of a sophisticated system of document and information
suppression and collaboration between opposing counsels in 17LA377 as of November 9, 2022.

Therefore by November 9, 2022 Talarico was actively suppressing evidence of fraud on the court
and collaboration between opposing counsels in 12LA178 and evidence of fraud on the court
and collaboration between opposing counsels in 17LA377. Both of these acts of suppression
were ongoing for at least 1 month BEFORE Talarico filed complaint 221010905 against other
defendants involved with 12LA178.

Talarico was also retained on April 30, 2022 by Thomas Kost to file case 2023 CH 04351 involving
property placed in a TIF district against the wishes of the homeowner and involving altered
documents. Talarico filed complaint 2023 CH 04351 on May 2, 2023. Both of these acts of
suppression were ongoing for at least 6 month BEFORE Talarico filed complaint for 2023 CH
04351 in the TIF case.

Knowing when these 2 bodies of evidence were first discovered (in blue and green) and first
suppressed (at the latest by the 2 red lines) helps see the true timeline of how each defendant
was let out of their respective cases by using 2 year SoL ‘escape hatches’ originally set up by
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Gooch-Walczyk and Clinton-Williams but finally acomplished through Talarico’s own system of
document and information suppression as seen in this Visual Aid:

Visual Aid 24 - Timeline of discovery and raising issue of fraud during litigation.png

Visual Aid 24 shows when the information of the Clinton-Williams sophisticated system of
document and information suppression first emerged and collaboration with opposing counsel
Flynn. Visual Aid 24 does not show the earlier suppression of evidence from July 11, 2022 which
is shown in Visual Aid 26 and happened earlier. As shown in Visual Aid 24, Popovich and Mast
were dismissed from the case on February 1, 2023 using a 2 year SoL ‘escape hatch’ while Talario
was in possession of forgeries made by Popovich-Mast and involving opposing attorneys Barch
and Accardo since around May 24, 2022.

What Talarico was doing is easy to see by simply paying attention to what happened to the
proofs of forgery from May 24, 2022 onward and how these proofs of forgery were not raised by
Talarico throughout case 221.010905. It is also easy to see what Talarico was doing by watching
what happened to key evidence in 12LA178 (Walgreens RX pharmacy receipts with timestamps
that were destroyed by Popovich-Mast). They were given to Talarico but Talarico never raised the
issue.

Likewise it is easy to see what Talarico was doing as Talarico was given detailed evidence of
document suppression and collaboration with opposing counsel in 17LA377 as early as October,
2022 but never raised the issue as Popovich and Mast are dismissed from the case using a 2 year
SoL ‘escape hatch’ and never raised the issue througout case 221.010905.
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M Gmaill T Kost <tkost999@gmail.com>

Fwd: 2023IN03894-Balke

Paul Dulberg <Paul_Dulberg@comcast.net> Wed, Apr 10, 2024 at 1:13 PM
To: "OwensFrancis, Kandi" <kowensfrancis@iardc.org>, Theresa Bulatovic <tbulatovic@iardc.org>, mguzman@iardc.org
Cc: Christine Klimas <cklimas@iardc.org>, srenfroe@iardc.org, information@iardc.org,
ARDCClerksDepartment@iardc.org, rshah@iardc.org, amundt@iardc.org, eocasio@iardc.org, nreams@iardc.org, Tom
Kost <tkost999@gmail.com>, EMadry@iardc.org

Dear Myrrha B. Guzman,
We apologize for the delay and will have a reply to the the response of Brad Balke in less than 7 days.

In addition to what has already been submitted, we are submitting the following additional arguments against Talarico,
Gooch, the Baudins and Balke.

Detailed explanation of how Talarico sabotaged all claims in case 22L.010905:

The revenge of the network 1- Simplest frivolous lawsuit template.mp4

The revenge of the network 2- Setting the target up for sanctions and loss of home in 22L.010905.mp4
The revenge of the network 3- Setting the target up for sanctions and loss of home in 22L010905.mp4
The revenge of the network 4- Deflecting all claims against the Baudins and Olsen in 22L010905.mp4
The revenge of the network 5- Deflecting all claims against the Baudins and Olsen in 22L010905.mp4

Detailed explanation of how the legal malpractice system of protection functions and how Talarico and Gooch
sabotaged case 17LA377: :

Being targeted by an attorney network 1- Targeted by ones own retained attorneys.mp4

Being targeted by an attorney network 2- The network and the system.mp4

Being targeted by an attorney network 3- Legal malpractice system of protection.mp4

Being targeted by an attorney network 4- Simplest way to sabotage targets legal malpractice complaints.mp4
Being targeted by an attorney network 5- Networks of collaborating attorneys can be mapped.mp4

Being targeted by an attorney network 6- The escape hatch and cover stories.mp4

Being targeted by an attorney network 7- A system of suppression.mp4

Being targeted by an attorney network 8- Targeting emails.mp4

Being targeted by an attorney network 9- Burial of key evidence.mp4

Being targeted by an attorney network 10- Reverse engineering the system of suppression.mp4

Being targeted by an attorney network 11- How the target receives Bates numbered documents.mp4

Being targeted by an attorney network 12- Decoys to lock out key evidence and finish the victim off.mp4
Being targeted by an attorney network 13- Hoarding and sitting on key evidence and evidence of fraud.mp4
Being targeted by an attorney network 14- The legal malpractice team targeting a client.mp4

Further detailed explanation of collaboration between opposing counsels to target Dulberg:

The 8 big fat red lines 1- Collaboration of opposing counsels in underlying case.mp4

The 8 big fat red lines 2- Collaboration of opposing counsels in legal malpractice case 17LA377.mp4
The 8 big fat red lines 3- Collaboration of opposing counsels in legal malpractice case 17LA377.mp4
The 8 big fat red lines 4- Setting permanently disabled client up for sanctions in case 22L010905.mp4

Further detailed explanation of the systematic suppression of key evidence to target Dulberg:

The burial of key evidence 1- In underlying case.mp4

The burial of key evidence 2- In legal malpractice case 17LA377.mp4

The burial of key evidence 3- In legal malpractice case 17LA377.mp4

The burial of key evidence 4- In ARDC responses to Dulberg's complaints.mp4

10of3 4/10/2024, 1:23 PM
EXHIBIT BW
Page 1 of 3





Gmail - Fwd: 2023IN03894-Balke https://mail.google.com/mail/u/1/?1k=2922385df5&view=pt&search=a...

Additional argument against the Baudins, Gooch and Talarico on concealing friendship between
presiding Judge and owners of defendant law firm and Baudins violations of federal bankruptcy
laws:

The burial of bankruptcy and personal friendship of presiding Judge with law firm owners 1.mp4
The burial of bankruptcy and personal friendship of presiding Judge with law firm owners 2.mp4
The burial of bankruptcy and personal friendship of presiding Judge with law firm owners 3.mp4

An additional argument against Talarico of how he sabotaged and attempted to sabotage Dulberg's appeals:

The steering of any appeal into a ditch.mp4

Detailed explanation of mistakes made in previous decisions concerning this network and
system by ARDC investigators:

lllinois response to being informed of attorney network 1- Rebuttal of ARDC decision regarding Popovich-Mast
complaint.mp4

lllinois response to being informed of attorney network 2- Rebuttal of ARDC decision regarding Clinton-Williams
complaint.mp4

lllinois response to being informed of attorney network 3- Rebuttal of ARDC decision regarding Flynn et al
complaints.mp4

lllinois response to being informed of attorney network 4- Rebuttal of ARDC decision regarding Flynn et al
complaints.mp4

lllinois response to being informed of attorney network 5- No fraud or collaboration of opposing counsels is
acknowledged to exist by ARDC.mp4

lllinois response to being informed of attorney network 6- Another interpretation.mp4

lllinois response to being informed of attorney network 7- Another interpretation.mp4

lllinois response to being informed of attorney network 8- Another interpretation.mp4

lllinois response to being informed of attorney network 9- Another interpretation.mp4

We are hopeful that these issues can be corrected.

Again, we apologize for the delay in our reply to the the response of Brad Balke and thank you for your understanding
and help with this matter,

/s/Paul Dulberg and /s/Thomas Kost (Full Trustee of the PAUL R DULBERG REVOCABLE TRUST)

Paul Dulberg
(847) 497-4250
4606 Hayden Ct.
Mchenry, IL 60051

Thomas Kost

(847) 439-2198

423 Dempster St.

Mt. Prospect IL 60056

On Mar 25, 2024, at 12:12 PM, OwensFrancis, Kandi <kowensfrancis@iardc.org> wrote:

Attached please find correspondence from the Attorney Registration and Disciplinary
Commission (ARDC).

The ARDC attorney handling this matter is Myrrha B. Guzman. Email is our preferred
method of communication. Please address communications regarding this matter to
Ms. Guzman and submit them via email to ARDC paralegal Theresa Bulatovic

at tbulatovic@iardc.org.
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If you have any questions or need to speak with a member of our staff, please call our general
number: (312) 565-2600.

Thank you,

Kandi Owens Francis

Attorney Registration & Disciplinary Commission
One Prudential Plaza

130 East Randolph Drive, Ste. 1500

Chicago, IL 60601

Telephone: (312) 565-2600

-3 Binder1.pdf
— 1063K
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M Gma|| T Kost <tkost399@gmail.com>
Fwd: 2023IN03894-Balke

3 messages

Paul Dulberg <Paul_Dulberg@comcast.net> Mon, Mar 25, 2024 at 2:54 PM

To: Tom Kost <tkost999@gmail.com>

Begin forwarded message:

From: "OwensFrancis, Kandi" <kowensfrancis@iardc.org>
Subject: 2023IN03894-Balke

Date: March 25, 2024 at 12:12:41 PM CDT

To: "paul_dulberg@comcast.net" <paul_dulberg@comcast.net>

Binder1.pdf
ﬂ 1063K

Paul Dulberg <Paul_Dulberg@comcast.net> Wed, Apr 10, 2024 at 1:13 PM
To: "OwensFrancis, Kandi" <kowensfrancis@iardc.org>, Theresa Bulatovic <tbulatovic@iardc.org>, mguzman@iardc.org
Cc: Christine Klimas <cklimas@iardc.org>, srenfroe@iardc.org, information@iardc.org,
ARDCClerksDepartment@iardc.org, rshah@iardc.org, amundt@iardc.org, eocasio@iardc.org, nreams@iardc.org, Tom
Kost <tkost999@gmail.com>, EMadry@iardc.org

Dear Myrrha B. Guzman,
We apologize for the delay and will have a reply to the the response of Brad Balke in less than 7 days.

In addition to what has already been submitted, we are submitting the following additional arguments against Talarico,
Gooch, the Baudins and Balke.

Detailed explanation of how Talarico sabotaged all claims in case 22L.010905:

The revenge of the network 1- Simplest frivolous lawsuit template.mp4

The revenge of the network 2- Setting the target up for sanctions and loss of home in 22L010905.mp4
The revenge of the network 3- Setting the target up for sanctions and loss of home in 22L010905.mp4
The revenge of the network 4- Deflecting all claims against the Baudins and Olsen in 22L.010905.mp4
The revenge of the network 5- Deflecting all claims against the Baudins and Olsen in 22L.010905.mp4

Detailed explanation of how the legal malpractice system of protection functions and how Talarico and Gooch
sabotaged case 17LA377: :

Being targeted by an attorney network 1- Targeted by ones own retained attorneys.mp4

Being targeted by an attorney network 2- The network and the system.mp4

Being targeted by an attorney network 3- Legal malpractice system of protection.mp4

Being targeted by an attorney network 4- Simplest way to sabotage targets legal malpractice complaints.mp4
Being targeted by an attorney network 5- Networks of collaborating attorneys can be mapped.mp4

Being targeted by an attorney network 6- The escape hatch and cover stories.mp4
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Being targeted by an attorney network 7- A system of suppression.mp4

Being targeted by an attorney network 8- Targeting emails.mp4

Being targeted by an attorney network 9- Burial of key evidence.mp4

Being targeted by an attorney network 10- Reverse engineering the system of suppression.mp4

Being targeted by an attorney network 11- How the target receives Bates numbered documents.mp4

Being targeted by an attorney network 12- Decoys to lock out key evidence and finish the victim off.mp4
Being targeted by an attorney network 13- Hoarding and sitting on key evidence and evidence of fraud.mp4
Being targeted by an attorney network 14- The legal malpractice team targeting a client.mp4

Further detailed explanation of collaboration between opposing counsels to target Dulberg:

The 8 big fat red lines 1- Collaboration of opposing counsels in underlying case.mp4

The 8 big fat red lines 2- Collaboration of opposing counsels in legal malpractice case 17LA377.mp4
The 8 big fat red lines 3- Collaboration of opposing counsels in legal malpractice case 17LA377.mp4
The 8 big fat red lines 4- Setting permanently disabled client up for sanctions in case 22L010905.mp4

Further detailed explanation of the systematic suppression of key evidence to target Dulberg:

The burial of key evidence 1- In underlying case.mp4

The burial of key evidence 2- In legal malpractice case 17LA377.mp4

The burial of key evidence 3- In legal malpractice case 17LA377.mp4

The burial of key evidence 4- In ARDC responses to Dulberg's complaints.mp4

Additional argument against the Baudins, Gooch and Talarico on concealing friendship between
presiding Judge and owners of defendant law firm and Baudins violations of federal bankruptcy
laws:

The burial of bankruptcy and personal friendship of presiding Judge with law firm owners 1.mp4
The burial of bankruptcy and personal friendship of presiding Judge with law firm owners 2.mp4
The burial of bankruptcy and personal friendship of presiding Judge with law firm owners 3.mp4

An additional argument against Talarico of how he sabotaged and attempted to sabotage Dulberg's appeals:
The steering of any appeal into a ditch.mp4

Detailed explanation of mistakes made in previous decisions concerning this network and
system by ARDC investigators:

lllinois response to being informed of attorney network 1- Rebuttal of ARDC decision regarding Popovich-Mast
complaint.mp4

lllinois response to being informed of attorney network 2- Rebuttal of ARDC decision regarding Clinton-Williams
complaint.mp4

lllinois response to being informed of attorney network 3- Rebuttal of ARDC decision regarding Flynn et al
complaints.mp4

lllinois response to being informed of attorney network 4- Rebuttal of ARDC decision regarding Flynn et al
complaints.mp4

lllinois response to being informed of attorney network 5- No fraud or collaboration of opposing counsels is
acknowledged to exist by ARDC.mp4

lllinois response to being informed of attorney network 6- Another interpretation.mp4

lllinois response to being informed of attorney network 7- Another interpretation.mp4

lllinois response to being informed of attorney network 8- Another interpretation.mp4

lllinois response to being informed of attorney network 9- Another interpretation.mp4

We are hopeful that these issues can be corrected.
Again, we apologize for the delay in our reply to the the response of Brad Balke and thank you for your understanding
and help with this matter,

/s/Paul Dulberg and /s/Thomas Kost (Full Trustee of the PAUL R DULBERG REVOCABLE TRUST)
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Paul Dulberg
(847) 497-4250
4606 Hayden Ct.
Mchenry, IL 60051

Thomas Kost

(847) 439-2198

423 Dempster St.

Mt. Prospect IL 60056

On Mar 25, 2024, at 12:12 PM, OwensFrancis, Kandi <kowensfrancis@iardc.org> wrote:

Attached please find correspondence from the Attorney Registration and Disciplinary
Commission (ARDC).

The ARDC attorney handling this matter is Myrrha B. Guzman. Email is our preferred
method of communication. Please address communications regarding this matter to
Ms. Guzman and submit them via email to ARDC paralegal Theresa Bulatovic

at tbulatovic@iardc.org.

If you have any questions or need to speak with a member of our staff, please call our general
number: (312) 565-2600.

Thank you,

Kandi Owens Francis

Attorney Registration & Disciplinary Commission
One Prudential Plaza

130 East Randolph Drive, Ste. 1500

Chicago, IL 60601

Telephone: (312) 565-2600

ﬂ Binder1.pdf
1063K

Paul Dulberg <Paul_Dulberg@comcast.net> Thu, Apr 18, 2024 at 3:08 PM
To: "OwensFrancis, Kandi" <kowensfrancis@iardc.org>, Theresa Bulatovic <tbulatovic@iardc.org>, mguzman@iardc.org
Cc: Christine Klimas <cklimas@iardc.org>, srenfroe@iardc.org, information@iardc.org,
ARDCClerksDepartment@iardc.org, rshah@iardc.org, amundt@iardc.org, eocasio@iardc.org, nreams@iardc.org, Tom
Kost <tkost999@gmail.com>, EMadry@iardc.org

Dear Myrrha B. Guzman,

We have updated the collection of video responses we submitted last week. The entire collection of updated video
responses are available at:
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www.fraudonthecourt.net/video

Please note how Balke was the second consecutive retained attorney (after Popovich and Mast) that tried to cap the
value of the remainder of case 12LA178 at $55,000 or less in violation of the Federal bankruptcy automatic stay and
without informing the bankruptcy court. This is described in detail in the video series on The Burial of Bankruptcy.

Our written response to Balke's reply is attached to this email.

Again, we apologize for the delay in our reply to the the response of Brad Balke and thank you for your understanding
and help with this matter,

/s/Paul Dulberg and /s/Thomas Kost (Full Trustee of the PAUL R DULBERG REVOCABLE TRUST)

Paul Dulberg
(847) 497-4250
4606 Hayden Ct.
Mchenry, IL 60051

Thomas Kost

(847) 439-2198

423 Dempster St.

Mt. Prospect IL 60056

On Apr 10, 2024, at 1:13 PM, Paul Dulberg <Paul_Dulberg@comcast.net> wrote:
Dear Myrrha B. Guzman,
We apologize for the delay and will have a reply to the the response of Brad Balke in less than 7 days.

In addition to what has already been submitted, we are submitting the following additional arguments
against Talarico, Gooch, the Baudins and Balke.

Detailed explanation of how Talarico sabotaged all claims in case 22L010905:

The revenge of the network 1- Simplest frivolous lawsuit template.mp4

The revenge of the network 2- Setting the target up for sanctions and loss of home in 22L010905.mp4
The revenge of the network 3- Setting the target up for sanctions and loss of home in 22L010905.mp4
The revenge of the network 4- Deflecting all claims against the Baudins and Olsen in 22L010905.mp4
The revenge of the network 5- Deflecting all claims against the Baudins and Olsen in 22L010905.mp4

Detailed explanation of how the legal malpractice system of protection functions and how Talarico and
Gooch sabotaged case 17LA377: :

Being targeted by an attorney network 1- Targeted by ones own retained attorneys.mp4

Being targeted by an attorney network 2- The network and the system.mp4

Being targeted by an attorney network 3- Legal malpractice system of protection.mp4

Being targeted by an attorney network 4- Simplest way to sabotage targets legal malpractice
complaints.mp4

Being targeted by an attorney network 5- Networks of collaborating attorneys can be mapped.mp4
Being targeted by an attorney network 6- The escape hatch and cover stories.mp4

Being targeted by an attorney network 7- A system of suppression.mp4

Being targeted by an attorney network 8- Targeting emails.mp4

Being targeted by an attorney network 9- Burial of key evidence.mp4

Being targeted by an attorney network 10- Reverse engineering the system of suppression.mp4
Being targeted by an attorney network 11- How the target receives Bates numbered documents.mp4
Being targeted by an attorney network 12- Decoys to lock out key evidence and finish the victim off.mp4
Being targeted by an attorney network 13- Hoarding and sitting on key evidence and evidence of
fraud.mp4

¢ Being targeted by an attorney network 14- The legal malpractice team targeting a client.mp4

Further detailed explanation of collaboration between opposing counsels to target Dulberg:
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The 8 big fat red lines 1- Collaboration of opposing counsels in underlying case.mp4

The 8 big fat red lines 2- Collaboration of opposing counsels in legal malpractice case 17LA377.mp4
The 8 big fat red lines 3- Collaboration of opposing counsels in legal malpractice case 17LA377.mp4
The 8 big fat red lines 4- Setting permanently disabled client up for sanctions in case 22L010905.mp4

Further detailed explanation of the systematic suppression of key evidence to target Dulberg:

The burial of key evidence 1- In underlying case.mp4

The burial of key evidence 2- In legal malpractice case 17LA377.mp4

The burial of key evidence 3- In legal malpractice case 17LA377.mp4

The burial of key evidence 4- In ARDC responses to Dulberg's complaints.mp4

Additional argument against the Baudins, Gooch and Talarico on concealing
friendship between presiding Judge and owners of defendant law firm and Baudins
violations of federal bankruptcy laws:

The burial of bankruptcy and personal friendship of presiding Judge with law firm owners 1.mp4
The burial of bankruptcy and personal friendship of presiding Judge with law firm owners 2.mp4
The burial of bankruptcy and personal friendship of presiding Judge with law firm owners 3.mp4

An additional argument against Talarico of how he sabotaged and attempted to sabotage Dulberg's
appeals:

The steering of any appeal into a ditch.mp4

Detailed explanation of mistakes made in previous decisions concerning this
network and system by ARDC investigators:

lllinois response to being informed of attorney network 1- Rebuttal of ARDC decision regarding
Popovich-Mast complaint.mp4

lllinois response to being informed of attorney network 2- Rebuttal of ARDC decision regarding Clinton-
Williams complaint.mp4

lllinois response to being informed of attorney network 3- Rebuttal of ARDC decision regarding Flynn et
al complaints.mp4

lllinois response to being informed of attorney network 4- Rebuttal of ARDC decision regarding Flynn et
al complaints.mp4

lllinois response to being informed of attorney network 5- No fraud or collaboration of opposing counsels
is acknowledged to exist by ARDC.mp4

lllinois response to being informed of attorney network 6- Another interpretation.mp4

lllinois response to being informed of attorney network 7- Another interpretation.mp4

lllinois response to being informed of attorney network 8- Another interpretation.mp4

lllinois response to being informed of attorney network 9- Another interpretation.mp4

We are hopeful that these issues can be corrected.

Again, we apologize for the delay in our reply to the the response of Brad Balke and thank you for your
understanding and help with this matter,

/s/Paul Dulberg and /s/Thomas Kost (Full Trustee of the PAUL R DULBERG REVOCABLE TRUST)

Paul Dulberg
(847) 497-4250
4606 Hayden Ct.
Mchenry, IL 60051

Thomas Kost
(847) 439-2198
423 Dempster St.
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Mt. Prospect IL 60056

On Mar 25, 2024, at 12:12 PM, OwensFrancis, Kandi <kowensfrancis@iardc.org> wrote:

Attached please find correspondence from the Attorney Registration and
Disciplinary Commission (ARDC).

The ARDC attorney handling this matter is Myrrha B. Guzman. Email is our
preferred method of communication. Please address communications regarding
this matter to Ms. Guzman and submit them via email to ARDC paralegal
Theresa Bulatovic at tbulatovic@iardc.org.

If you have any questions or need to speak with a member of our staff, please
call our general number: (312) 565-2600.

Thank you,

Kandi Owens Francis

Attorney Registration & Disciplinary Commission
One Prudential Plaza

130 East Randolph Drive, Ste. 1500

Chicago, IL 60601

Telephone: (312) 565-2600

2 attachments

& 2024-04-18_Reply to Balke response.pdf
— 2927K

43 Binder1.pdf
— 1063K

6 0f 6 4/21/2024, 4:35 PM
EXHIBIT BX
Page 6 of 6










One Prudential Plaza
130 East Randolph Drive, Suite 1500
Chicago, Illinois 60601-6219
(312) 565-2600 (800) 826-8625
Fax (312) 565-2320

Paul Dulberg
Via Email: paul_dulberg@comecast.net

Dear Mr. Dulberg:

ATTORNEY REGISTRATION AND DISCIPLINARY COMMISSION

of the

SUPREME COURT OF ILLINOIS

3161 West White Oaks Drive, Suite 301
Springfield, IL 62704
(217) 546-3523 (800) 252-8048
Fax (217) 546-3785

Chicago
April 30, 2024

Re:  Alphonse A. Talarico
in relation to
Paul Dulberg
No. 2024IN00264

Attached is a copy of Alphonse Talarico’s response to your complaint, submitted by the

attorney’s counsel, Samuel Manella.

If you believe the response is inaccurate or if you wish to comment or provide additional
information, please write to me within fourteen days. You may submit comments or additional
information to me by email through ARDC paralegal Theresa Bulatovic at tbulatovic@iardc.org.
If you send more information by regular mail, please do not staple or bind your correspondence

and do not use exhibit tabs.

We will evaluate the matter and advise you of our decision. Again, thank you for your

cooperation.

MBG:kof
Attachment

MAINLIB_#1740409 vl

Very truly yours,
Myrrha B. Guzman

Senior Counsel
ARDC Intake Division
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SAMUEL J. MANELLA
Attorney at Law
77 West Washington Street, Suite 705
Chicago, lllinois 60602
Phone - (708) 687-6300
Fax — (708) 887-5499
E-Mail — manellalawoffice@aol.com

April 29, 2024

Ms. Myrrha B. Guzman, Senior Counsel

Attorney Registration and Disciplinary Commission
One Prudential Plaza

130 East Randolph Drive, Suite 1500

Chicago, lllinois 60601-6219

RE: Alphonse A. Talarico
In relation to
Thomas C. Kost
No. 2024IN00264

Dear Ms. Guzman:

Please be advised that | have been retained by Alphonse A. Talarico to represent
him in the above captioned matter. Kindly accept the following as his response to your
above investigation.

BACKGROUND

Mr. Talarico was first contacted by Mr. Dulberg in mid-October 2020 to represent him
in a Legal Malpractice case titled as Paul Dulberg vs. The Law Offices of Thomas J.
Popovich, P.C. and Hans Mast 17LA000377.

That case is the basis for Dulberg’s (9) nine previously filed ARDC Complaints as
follows:

Edward X. Clinton No. 2023IN02517
(submitted on July 27, 2023)

Julia C. Williams No. 2023IN02518
(submitted on July 27, 2023)

Thomas J. Popovich No. 2023IN03135
(submitted on September 15, 2023)
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Hans Mast No. 2023IN03136 (submitted on
September 15, 2023)

Brad J. Balke No. 2023IN03894-R
(submitted on November 8, 2023)

Kelly Baudin No. 2023IN03898-R
(submitted on November 8, 2023)

William Randall Baudin 1l No. 2023IN03897-R
(submitted on November 8, 2023)

Thomas W. Gooch No. 2023IN03895-R (submitted
on November 8, 2023), and

Sabina Walczyk-Sershon No. 2023IN03896-R (submitted on November 8,
2023)

Additionally, on information and belief, Mr. Talarico relates that Mr. Dulberg has
recently filed a Complaint with the Judicial Inquiry Board concerning Justice Susan F.
Hutchinson, Second District for her role in Mr. Dulberg’s felony conviction case
1990CF000655 regarding possession of cocaine and cannabis with the intent to
distribute where a Class X Felony was nolle prossed, a Class 1 Felony resulted in a four
year Sentence to the Department of Corrections, a Class 3 Felony was amended to a
Class 4 Felony that resulted in a two year Sentence to the Department of Corrections
and his Appellate case Dulberg, Paul R., v. Mast, Hans, et al. No.: 2-23-0072 County:
McHenry County Trial Court No.: 17LA377. This alleged prejudice on the part of Justice
Hutchinson was only stated to Mr. Talarico after a final order was entered ending his
Appellate Appeal No.: 2-23-0072 and signed by Justice Hutchinson.

Mr. Dulberg often complained of the 2™ District process of having the Clerk of Court
sign orders instead of a Second District Justice but never told Mr. Talarico why. He only
revealed it in his criticism of Mr. Talarico’s failing to force a Justice to sign. He then told
Mr. Talarico that Justice Hutchinson was prejudiced against him because at the time she
was using him to get better press during her attempt to become a Second District Justice.
This is the first time he revealed his felony convictions although he asked Mr. Talarico to
recommend a criminal defense attorney to represent his brother who was incarcerated
for Domestic Violence. He was asking if Mr. Talarico knew anyone because, as Mr.
Talarico discovered, although Mr. Dulberg’s family has wealth, it seemed that most of the
attorneys in three counties wanted nothing to do with his family. Mr. Talarico believes the
above is relevant not because Mr. Dulberg is a convicted felon but that Mr. Talarico would
know (by osmosis) that Mr. Dulberg believes that Justice Hutchinson had a prejudice
against him after 30 years.

Mr. Dulberg has created a web site with his half-brother Thomas Kost to “reveal to the
world” all the injuries that the now ten named attorneys and judge and court clerks and
certified court reporters have intentionally caused his family and himself.
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He often remarked to Mr. Talarico while litigating his numerous cases, that he will bring
down the entire justice system in lllinois and that he and Mr. Talarico will make much
money for the movie rights.

FACTS

Mr. Talarico knows that Mr. Dulberg does not believe that he has done anything wrong.
He is blameless and the lllinois Justice system, which he avows to bring down, is the
problem, evidence by his written statement in his ARDC Request for Investigation against
Mr. Talarico on page 21 as follows :

THE MAPPINGS REVEAL A PROBLEM WITH THE ILLINOIS BAR

We believe it is important to recognize that what Dulberg is documenting and
mapping is a problem with the lllinois Bar. [Emphasis added] It is not the fault of Dulberg.
[Emphasis added] It is the inability for the lllinois Bar to take care of an issue which is
caused by the lllinois Bar and that is the cause of what is happening to Dulberg. Dulberg
suffers the result but the problem lies in the inability of the lllinois Bar to enforce a culture
where violations of the Himmel Rule are not treated as a joke.

It is the inability for the lllinois Bar and lllinois Courts [Emphasis added] to enforce
a working system of self {sic} policing. The people who did this and continue to do this
to Dulberg seem to operate with impunity in an atmosphere in which such horrific
treatment of a permanently disabled person is treated as if it is the norm.” (Note: some
Judges deny that Dulberg qualifies as a permanently disabled person in their rulings but
Mr. Dulberg categorizes himself in all cases).”

THE CHRISTINE M. INTERRANTE MATTER

Christine M. Interrante is an acquaintance of Paul R. Dulberg who pursued a legal
malpractice case against the Law Offices of Thomas J. Popovich, P.C. and Thomas J.
Popovich, individually, case No. 2018 LA 000370.

It was similar to Dulberg’s case No. 2017 LA 000377 infra as one of the Defendants
was The Law Offices of Thomas J. Popovich, P.C. and the trial judge was Thomas A.
Meyer.

As additional evidence of ADRC Claimant Paul R. Dulberg’s approach to the lllinois
Bar, he informed Mr. Talarico that he was suggesting and assisting Christine M.
Interrante in preparing a Judicial Inquiry Board Complaint regarding Judge Thomas A.
Meyer and an ARDC Request for Investigation regarding Thomas J. Popovich.

THE DULBERG AND KOST CASES

A list of cases Mr. Talarico handled for Messrs. Dulberg and Kost and the related
underlying completed matters that Mr. Talarico had to know and understand in the entirety
because they impacted the litigation Mr. Talarico appeared in are as follows:

A1) Paul Dulberg v. The Law Offices of Thomas J. Popovich, P.C. and Hans
Mast 2017 LA 000377 in which Mr. Talarico filed his Appearance on October 23, 2020
3
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after two previous law firms had sequentially withdrawn. Therefore Mr. Talarico had
to familiarize himself with the prior three years of litigation. The files that were turned
over to Mr. Talarico from Mr. Dulberg consisted of thousands of pages of documents
in no order, the files turned over to Mr. Talarico by prior counsel were in a filing system
that defies logic and search ability per Mr. Talarico, and the Clerk of Court files on line
were missing large amounts of documents. An example of the disarray was a
discovery response with over 103 pages “blacked out” which when Mr. Talarico
complained in court were explained away as “pink page dividers” that were bates
stamped but not sequentially in any area where a divider would be appropriate. When
Mr. Talarico took over this case he stated many times to Mr. Dulberg that this is by far
the worse file (organization) that he had seen in his nearly 40 years of practice. Mr.
Dulberg agreed with Mr. Talarico’s assessment.

A2) This was a legal malpractice case based upon the underlying case titled
Dulberg v. Gagnon & Caroline and Bill McGuire 2012 LA 000178 which began with the
filing of a Complaint on May 5, 2012 and ended by order on December 12, 2016.
Therefore Mr. Talarico had to familiarize himself with the prior four and a half years of
litigation. As part of 2012 LA 000178 Mr. Talarico had to learn about a simultaneous
bankruptcy case entitled In Re: Paul R. Dulberg 14B83578 because Mr. Dulberg filed
for bankruptcy on November 26, 2014 and the bankruptcy case ended on June 30
2017, while the case against Gagnon and the McGuires was pending. The case
against Gagnon and McGuires was an asset of the bankruptcy estate. Also please
note that the bankruptcy case became important as it was a central part of Mr.
Dulberg’s Malpractice case against the Baudin Law firm, the Bankruptcy Trustee
Olsen and the Trustee’s Law firm and breach of contract action against the binding
mediation Limited Liability Company titled ADR Systems of America L.L.C. ADR
Systems File #33391BMAG (Please see below for more on Baudins, Trustee Olsen,
and ADR).

Therefore Mr. Talarico had to familiarize himself with the prior two and a half years
of the bankruptcy litigation and, although smaller in volume but more difficult to
discover, binding mediation facts without transcripts, the differences between the
unsigned, but approved after review in open court by the Bankruptcy Judge Honorable
Thomas M. Lynch, binding mediation contract ADR Systems File #33391BMAG
versus the executed contract on December 8, 2016 ADR Systems File #33391BMAG.
The two contracts, unsigned but approved versus signed but not approved, which
contained major differences from what was presented and approved by Honorable
Thomas M. Lynch. Therefore Mr. Talarico had to familiarize himself with ADR files
October 31, 2016 to the date of decision on December 12, 2016 an additional 42 days
of discovery.

A3) Mr. Talarico pursued an Appellate matter entitled Dulberg v. Mast and the Law
Offices of Thomas J. Popovich, P.C. No. 2-23-0072 starting in March of 2023 that
ended by Final Order and Mandate of the Appellate Court on December 4, 2023. This
Appeal was delayed by motions for extension of time because of the unexpected
death of Mr. Dulberg’s live in childhood friend and care-taker Michael McArtor and
thereafter the disappearance of Alphonse A. Talarico’s fiancée on an international
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flight stopover in Tokyo, Japan on June 30, 2023. Based upon the status of the Record
on Appeal and with full discussion with all clients it was decided prior to the time
Appellant’s Brief was finally due to file an emergency motion for one last extension of
time so that if denied, which it was, said denial would serve as one of the reasons to
file a Petition to Appeal to the lllinois Supreme Court.

This strategy, based on the “attorney judgmental rule” was fully discussed in all
details (including the normal risk that the lllinois Supreme Court only accepts less than
five percent of Petitions For leave To Appeal) prior to any action was taken, and said
action was acquiesced to by the claimants.

Additionally, based upon information and belief and the attorney judgmental rule,
and necessitated by the clients’ demand to file with said Petition hundreds of pages of
information they had prepared for their multiple ARDC Requests for Investigation and
their self-created web site, it was decided to file the Petition for Leave to Appeal to the
lllinois Supreme Court with hyperlinks to their established sites and Complaints.

The Assistant-Clerk of the lllinois Supreme Court, in contact with Mr. Talarico,
indicated that the petition with hyperlinks could not be accepted. The Assistant-Clerk
of the lllinois Supreme Court, as a courtesy, gave instructions about how to correct and
refile the Petition for Leave to Appeal and said instructions were forwarded to the
Complaints herein because Mr. Talarico had already indicated that he was withdrawing
from all representations of the Claimants.

This matter was ended as to Mr. Talarico when he was informed by the assistant
Clerk of the lllinois Supreme Court that he did not have to withdraw his appearance
from the Petition for Leave to Appeal because as of on or about January 8, 2024, no
Petition had been filed /accepted.

No further action was taken by Mr. Talarico based upon the allegations
contained in written and oral communications received from Thomas Kost and Paul R.
Dulberg.

Therefore the time spent on the Appeal to the Appellate Court and Petition for
leave to Appeal to the lllinois Supreme Court was (10) ten months.

Of important note, this matter was the genesis of the alleged prejudice by Justice
Susan F. Hutchinson against Paul R. Dulberg and one of his claims that Mr. Talarico
was working against him because he had insisted that Mr. Talarico discover who were
the Justices handling their motions in this appeal.

It is the procedure by rule in the 2" Appellate District of lllinois that the Clerk of
the Appellate Court 2™ District can sign the court orders in place of the (3) three
Justices signatures on the approved lllinois Supreme Court Order form which was
always submitted.
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Paul R. Dulberg did not reveal his past felony conviction and the alleged
prejudice of Justice Hutchinson while serving as his trial court judge while she was
attempting to obtain a seat on the Appellate Court 2nd District. The Final Order and
Mandate of the Appellate Court in 2-23-0072, dated December 4, 2023 was the only
order entered that had the names of the three Justices signing the order and one was
Justice Susan F. Hutchinson.

At this time Paul R. Dulberg revealed his past legal experience with Justice
Hutchinson and blamed Mr. Talarico herein for failing to have a prejudiced Justice
removed from his case.

A4) Dulberg and Kost as Trustee of Dulberg’s Revocable Trust v. Baudins,
Bankruptcy Trustee Olsen, ADR Systems of America, L.L.C., Allstate Property and
Casualty Insurance Company et al. 2022 L010905 was filed December 8, 2022.

This was a legal malpractice and breach of contract case based upon the
underlying case titled Dulberg v. Gagnon & Caroline and Bill McGuire 2012 LA 000178
and verified by written signature of Paul R. Dulberg.

This case led to (2) two appeals and a pending motion in the Trial Court for lllinois
Supreme Court Rule 137 sanctions against Paul R. Dulberg, ARDC Complainant herein
and attorney Alphonse A. Talarico herein as follows:

Dulberg v. Olsen and Olsen’s Law Firm 1-23-1142 based on lllinois Supreme Court Rule
304(a) language contained in an order.

Dulberg v. Baudins, ADR Systems of America, LLC. and Allstate Property and Casualty
Insurance Company based upon “Final and Appealable” language contained in an order
1-23-2221 which was filed after the (1%!) First District Appellate Clerk denied Mr. Dulberg’s
first attempt to “join 1-23-1142” but was thereafter consolidated into 1-23-1142 (Please
note that the pending Rule 137 sanctions motion pending in the trial court 2022 L 010905
was caused by the trial court entering a second “final and appealable order” after 1-23-
2221 was filed and pending.

A5) Kost(s) v. Village of Mt. Prospect, S.B. Friedman & Company, Et al. 2023 CH 04351
was filed on May 2, 2023. Prior Tax Increment Financing District (TIF) designations
between the Defendants and the current TIF District procedures and Thomas W. Kost’'s
interactions at private meetings and public hearings had to be researched back to
February 17, 2022 for the TIF District that is the subject of 2023 CH 04351 (and previous
dealings between Defendants).

Kost(s) v. Village of Mt. Prospect, S.B. Friedman and Company, Et al.1-24-0008 was filed
in the (1%!) First District Appellate Court on January 5, 2024 and Mr. Talarico represented
the Thomas W. Kost until leave was granted, over objection, to withdraw his Appearance
based on Thomas W. Kost’s written accusation that Mr. Talarico was working with and
for all his legal opponents, Paul R. Dulberg’s ongoing verbal “gaslighting” and both
Dulberg and Kost'’s anticipatory repudiation of the contract fee agreement of $15,000.00
after Complainant had informed Mr. Talarico, just a few weeks before, that payment funds

6
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of $15,000.00 had been transferred to Mr. Dulberg’s account and was ready to pay on
the agreed date. (The verbal abuse, ‘gaslighting,” and non-payment of attorney fees is
more fully revealed below)

As of this writing the January 15, 2024 payment of agreed attorney fees has not
been made.

The date of the Order granting leave to withdraw was February 6, 2024 therefore
the time this matter was researched and actually covered by Mr. Talarico was just (11)
eleven days short of (2) two years.

THE CLIENTS’ SATIFACTION

From the very beginning of Mr. Talarico’s representation of Mr. Dulberg in 2020
and including his representation of Mr. Kost, at the request of both Mr. Dulberg and Mr.
Kost, in April 2022 through December 2023, Mr. Talarico had been told verbally and in
writing that he was the only honest attorney they had found in all their family’s court
involvements and that after all the current litigation was completed that there would be a
substantial bonus for all Mr. Talarico’s diligent work and that Mr. Talarico would be kept
on their payroll to handle future legal matters as their family’s attorney.

Mr. Talarico’s representation increased from one Legal Malpractice case in
October 2020 to all the matters as briefly summarized in THE CASES supra.

The original Attorney-Client Agreement with each ARDC Complainant herein was
verbally amended multiple times to a combined monthly fee by agreement based upon
the following:

1) The increased case load that they insisted Mr. Talarico handle because he
was the only honest attorney they could rely upon;

2) Their desire to file ARDC Requests for Investigations against an ever
increasing number of attorneys and Judicial Inquiry Complaints against
multiple Judges;

3) The need for Mr. Talarico to refuse to take on any new matters because of
their demand that his hours working on their matter consume all Mr.
Talarico’s working hours;

4) That Mr. Talarico had initially informed them that they should obtain
additional independent counsel or Mr. Talarico would have to obtain an
associate to handle the ever increasing work load;

5) The fact that they could not find any firm or attorney willing to represent
them in McHenry, Lake, nor Cook Counties even though they were well
heeled and could afford said representation;
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6) That they wanted Mr. Talarico to be available for consultation 24/7 which
they availed themselves of on an almost daily basis;

7) Thatthey wanted a morning meeting to discuss status of all matters starting
at 8:00 AM daily (including weekends);

8) That Mr. Talarico would ignore ARDC Claimant Mr. Dulberg’s “gaslighting”
and do what Mr. Kost recommended that he does-he hangs up the phone
when Mr. Dulberg gets abusive with him, based on the fact that Mr. Dulberg
forgets his medications on occasion.

9) The December 24, 2023 letter from Paul R. Dulberg (Please see Exhibit A
attached);

10)The highlighted January 14, 2024 letter from Thomas W. Kost. (Please see
Exhibit B attached).

11)The highlighted January 5, 2014 letter from Thomas W. Kost contained as
a “string” with the January 14, 2024 letter (supra Exhibit).

THE CLIENTS’ DISSATIFACTION

1) Regarding the October 2023 demand by Paul R. Dulberg that Mr. Talarico
join in Mr. Dulberg’s ARDC Requests for Investigation by filing separate
Himmel Complaints against the attorneys that Mr. Dulberg has filed ARDC
Requests for Investigation against are evidence by the January 17, 2024
e-mail letter from Thomas W. Kost stating that Mr. Talarico violated the
Himmel reporting requirements based upon events and documents Paul R.
Dulberg informed about and sent to Mr. Talarico based upon information
Mr. Dulberg told Mr. Talarico “as early as October, 2022” and a folder that
Mr. Dulberg sent to Mr. Talarico called “document_suppression_smoking
gun” clearly indicating Dulberg and Kost false belief that Mr. Talarico must
file a Himmel Complaint based on hearsay and their interpretation of
documents and events that occurred before Mr. Talarico was part of this
case and based upon attorneys who Mr. Talarico, as currently as the writing
of this Response, had never met nor spoke with in any capacity (Please
see Exhibit C attached);

2) The October 2023 demand by Paul R. Dulberg that Mr. Talarico file a
Judicial Inquiry Complaint about the Honorable Thomas A. Meyer was filed
by Mr. Talarico based upon his appearance and his discovery in 2017 LA
003777 but was not done regarding Justice Susan F. Hutchinson because
Mr. Talarico was never a part of the case Mr. Dulberg complains of, nor has
Mr. Talarico ever been before Justice Susan F. Hutchinson therefore it
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would be improper to do any type of judicial reporting based solely on Mr.
Dulberg’s hearsay rantings;

The hypothetical conversation with ARDC attorney Rory Patrick Quinn
took place in October 2023 by way of a hypothetical question about the
hypothetical reporting responsibilities of a hypothetical attorney (Mr.
Talarico) who had no first-hand knowledge of events and accusations
made by a hypothetical client (Dulberg and /or Kost);

Mr. Talarico’s misunderstanding of the hypothetical response of ARDC
attorney Rory Patrick Quinn that Mr. Talarico had no reporting duty under
Himmel because he had no first-hand knowledge led Mr. Talarico to file
Himmel reports on attorneys demanded by Dulberg and Kost stating that
he had no knowledge of reportable activity;

Mr. Talarico’'s actions taken in October 2023 based on his
misunderstanding of his Himmel requirements led to demands for Himmel
filings by an ARDC attorney’s assistant;

Thereafter a second call to ARDC attorney Rory Patrick Quinn, who
remembered the details of the initial hypothetical Himmel reporting
question, interceded on behalf of Mr. Talarico clarifying that he was not
required to file a Himmel Report (as demanded by Dulberg and Kost)
because he did not have first-hand knowledge of the alleged reportable
activities. (Please see Exhibit C attached)

Please note the “mid-stream” change contained in the highlighted January
14, 2024 email letter from Thomas W. Kost and his accusation of a
conspiracy for failing to file Himmel Complaints and Judicial inquiry
Complaints as instructed. supra Exhibit B

THE ANTICIPATORY REPUDIATION OF THE ATTORNEY CLIENT AGREEMENTS

1)

The current Attorney-Clients (Dulberg and Kosts) Agreement was that Mr.
Talarico was to be paid $15,000.00 per month unless and until Mr. Dulberg
and Kost retain another attorney to take over part of the full time burden
they placed on Mr. Talarico. At that time Mr. Talarico would be allowed to
take on new clients as he chose.

In late December Paul R. Dulberg emailed and telephoned to Mr. Talarico
the message that the $15,000.00 that funds Mr. Talarico’s next payment
(January 15, 2024) has been received and transferred to his account for
his agreed upon fees to be paid by check on January 15, 2024.

Based upon Dulberg and Kost's manifested change of view, from
describing Mr. Talarico as the only honest, ethical, dedicated to their family
attorney they have experienced in all their years of dealing with the lllinois

9
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Court System to a turncoat despicable attorney working for the betterment
of all their legal opponents because Mr. Talarico would not violate his legal
professional ethics by filing Himmel Reports on matters Mr. Talarico has no
first-hand knowledge, Mr. Talarico twice requested in writing whether they
will anticipatorily repudiate the Attorney-Clients agreement and pay the
Attorney Fee of $15,000.00 due on January 15, 2024. Both Dulberg and
Kost refused to answer.

4) Mr. Talarico was not paid $15,000.00 on January 15, 2024 or any time
thereafter.

5) The last attorney fee payment in the amount of $15,000.00 was made on
or about December 15, 2023 thus making the January 15, 2024 due and
payable.

6) Mr. Talarico began to withdraw from their cases on or about February 6,
2024 after being abused verbally and in emails, accused of working for their
many opponents by not filing Himmel Reports and because the Attorney —
Clients Agreement was repudiated.

CONCLUSION

Every action taken, every document drafted and filed was first presented
beforehand to Dulberg or Kost or Dulberg and Kost and approval was obtained or
changes were made pursuant to their instructions before filing.

Every expert hired, every process server used, every expense incurred was first
proposed and approved by Dulberg or Kost or Dulberg and Kost unless they made the
decision in advance to which Mr. Talarico acquiesced.

All courses of action, strategies and all potential outcomes were discussed in
advance and approval obtained.

Every file stamped document, every report, every court order was sent to Dulberg
or Kost or Dulberg and Kost.

Dulberg or Kost or Dulberg and Kost were present by zoom to all Court Activities.

Mr. Talarico was completely transparent in all matters regarding the attorney-client
relationship with Dulberg, and with Kost and with Dulberg and Kost.

The fraudulent use of Mr. Talarico’s forged signature, electronic signature (/s/)
used without permission and any other unknown use of his name to indicate his joining
or approving of documents or actions as Mr. Talarico has never given Dulberg or Kost
permission to sign his name.

(Please see attached as Exhibit D the March 15, 2024 communication from the
ARDC to Paul R. Dulberg and Mr. Talarico concerning Attorney Brad Balke)
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Please see attached as Exhibit E the March 15, 2024 communication from the
ARDC to Paul R. Dulberg and Mr. Talarico concerning Attorney Gooch).

Please see attached as Exhibit F the March 15, 2024 communication from the
ARDC to Paul R. Dulberg and Mr. Talarico concerning Attorney William Baudin)

Finally, it should be noted that much of Dulberg and Kost’s complaint binder is old
material regarding other attorneys, judges and court personnel and does not touch upon
Mr. Talarico; Mr. Talarico asserts that it is added to impress the reader and to serve as
a basis for now claiming that their unproven conspiracy and fraud upon the Court can
now have the name of Alphonse A. Talarico added to the fantasy but since these pages
do not pertain to Mr. Talarico, no response is made.

However, one false impression that Mr. Dulberg attempts to convey on page 11 of
his Request for Investigation against Mr. Talarico is that he was somehow forced or
persuaded to add Alternative Dispute Resolution Systems of America L.L.C. (ADR) as a
named defendant and consequently named on a Rule 137 Motion for sanctions by named
Defendant Alternative Dispute Resolution Systems of America L.L.C.

This is another attempt to rewrite history to favor Mr. Dulberg as disproven by the
following:

1) Dulberg places at issue that he believes his signature on the ADR Contract was
a forgery. (Please see Exhibit G attached);

2) Dulberg and Kost create a comparison chart to show the differences between
the ADR Contract with his signature forged on the date of the ADR hearing.
(Please see Exhibit H attached);

3) The E-mail letter from Dulberg to Mr. Talarico dated November 23, 2022
informing Mr. Talarico to include ADR Systems of America L.L.C. as a named
Defendant. (Please see Exhibit | attached).

| trust you may now conclude your investigation into the above matter, however, if
you require additional information, please do not hesitate to contact me.

Sincerely,

Tamuel J. Manella
SAMUEL J. MANELLA
SIM:jk

Enclosures

Cc: Alphonse A. Talarico
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appointed to you and we will not ask ques-
tions until he has been appointed—*I told
him, without his attorney [ wouldn't talk to
him and that would be it. That he didn't
have to say anything.” (He said he didn’t
want a lawyer.) (5) If you decide to an-
swer now with or without a lawyer, you
have the right to stop questioning at any
time or stop questioning and consult a law-
yer—“I told him, if I start talking to you
and it becomes apparent to you that you
suddenly think you want an attorney to tell
me and we will stop right there and we
won't ask any further questions at that
point. In other words, he could stop me
from asking anything, at any time and I
will just stop and leave the room.” (He
said he still wanted to talk to me.)

Dickett testified that she gave defendant
the Miranda warnings one at a time,
speaking slowly. After each one she asked
defendant if he understood and he said he
did. She testified that she told him the
word attorney meant lawyer and instead of
the phrase, “appoint a lawyer”, she told
him the court would give him a lawyer.

In contrast to this questioning by Kill
and Dickett, Smith testified that she inter-
viewed defendant on December 15, 1989,
six months after the fire. In questions she
posed which were intended to determine
whether or not he could intelligently waive
what are commonly known as “Miranda
rights or Miranda warnings" she would ask
him “what does this mean, and then I
would say what the particular right was"”
and his reaction would be to “look around,
scratch his head and draw a blank. He
didn't say anything." From these reac-
tions she concluded that “he didn't under-
stand what these rights meant.”

The contrast in the manner in which the
police officer and assistant State’s Attor-
ney advised the defendant and the form of
the questions posed to the defendant by the
psychologist lead us to the conclusion that
the record does not support the trial court’s
conclusion that defendant did not under-
stand his rights and therefore did not
knowingly and intelligently waive them.
The court’s grant of defendant’s motion to
suppress is not supported by the record.

Here we find the defendant was advised

578 N.E2d 33

have an attorney present in language he
could understand. He was advised that
anything he told the officer could be used
against him in court. Defendant then stat-
ed that he wanted to tell the police about
the fire. He repeated the story to the
officer and to the assistant State's Attor-
ney in a coherent manner. Although he
was asked to do so, he chose not have his
statement taken down verbatim in writing.
Since he was unable to read, he could not
verify what a written statement contained.

While the State has a heavy burden to
show that a defendant has waived his con-
stitutional rights in a knowing, intelligent
and voluntary manner, (Brownell, 79 I1l.2d
at 516, 38 Ill.Dec. 757, 404 N.E.2d 181) we
find the State has met that burden. We
find the weight of the evidence establishes
that defendant waived his Miranda rights
in a knowing and intelligent manner. For
all of the foregoing reasons the order of
the trial court granting defendant’s motion
to suppress his statements is reversed.

REVERSED.

RAKOWSKI, P.J., and EGAN, J., concur.

217 IlLApp.3d 952
578 N.E.2d 33
Byong K. CHOI, Plaintiff-Appellant,
V.
COMMONWEALTH EDISON

COMPANY, Defendant-
Appellee.

No. 1-89-2177.

Appellate Court of Illinois,
First District, Third Division.
July 10, 1991.
Rehearing Denied Aug. 26, 1991.
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power plant to recover for injuries sus-

7. Negligence &=28

dl\v;ilﬁcd that tained when he slipped and fell on wet Property owner has duty and may be
:‘t tht:‘ l::? concrete floor. The Circuit Court, Cook liable in negligence when injuries are result
B ai)()ut Qounty. Dean Sodaro, J., granted summary  of unnatural or artificial accumulation of
o judgment for owner, and employee appeal- snow, ice or water, Or natural condition
e Ao ed. The A;')pellate Court, Cerda P.J., held aggrgvat.ed by owner's use of area and
hhough he ;hl:;eozizernitd‘i‘rzlutdoemr:i)nm'm safe “'0::- creation of condition.
2 ppmg up water .
ot ha\'ghm that accumulated on floor when snow and 8. Negligence ¢=50
in writing. ice from pipes used in construction project Dut.)r owed by owner of nut':leat power
e cou]q not melted onto floor, causing pu adles of wa- plant to. independent contractor's employge
t contained. ter. to provide reasonably safe workplace did
burden to Affirmed not include duty to mop up water that
ol - his ede ’ accumulated on concrete floor when snow
intelligent and .ice from pi.pes being brought in from
2L 79 1.2d 1. Judgment €=185(2) outside for use in copsuuction project melt-
2d 181) we Although plaintiff does not have to try ed onto floor, causing puddes of water,
irden. We his case on defendant’s motion for sum- where there was 100 evidence that owner
establishes mary judgment, he must provide factual did @ythmg bt {‘Sm"““ Lhat. °°“‘_”"°“'
inda rights basis which would arguably entitle him to but instead condition was continuation of
inner. For judgment. natural accumulation.
1e order of .
nt's motion 2. Appesl n‘nd h por #2049 4 Lane and Munday, Thomas J. Nathan,
AN Determination that summary judgment Chicago, for plaintiff- llant
' is appropriate will not be reversed absent icago, for plaintifi-appetiant
abuse of trial court’s diseretion such that Johnson, Cusack and Bell, Ltd., John W.
plaintiff's right to fundamental justice is Bell, Michael B. Gunzburg and Thomas H.
, J., concur. violated. Fegan, Chicago, for defendant-appellee.
3. Negligence ¢=32(2.10) Presiding Justice CERDA delivered the
Landowner owed duty to independent  opinion of the court:
contractor's employee to MAIntain Teason  piaintiff, Byong K. Choi, brought this
ably safe workplace. action against defendant Commonwealth
4. Negligence =50 Edison Company seeking recovery for inju-
Landowner’s duty to independent con- ries sustained when plaintiff fell on a con-
tractor’s emp]oyee to maintain reasonably crete floor while working ata construction
safe workplace did not extend to taking site. The trial court granted defendant’s
.ppellant, precautions against water tracked inside motion for summary judgment. On appeal,
from natural accumulation outside. plaintiff argues that the trial court erred in
: : granting defendant’s motion for summary
ISON 5. Negligence &2, 10 - judgment because a genuine issue of mate-
W= Duty is determined by considering rial fact exists. In addition, he argues that
number of factors, including foreseeability the trial court erred by failing to recognize
of harm, likelihood of injury, magnitude of  jefendant's duty to provide a safe work-
: burden of guarding against it, conse- place for workmen engaged in construction
1018, quences of placing that burden on defen- work on its premises and by failing to
1s10n. dant, public policy, and social considera- oxtend that duty to include taking precau-
tions. tions against the accumulation of water
. 1991, 6. Negligence &29, 44 inside the building.
Landowner owes no duty where natu- On January 10, 1979, plaintiff Choi was
ral accumulation of snow, jce or water ex- employed by Universal Power Piping, Inc.
employee ists on outside or is tracked into building (UPP) as a welder at the Dresden Nuclear
of nuclear by pedestrian traffic. Power Plant, which is owned by defendant

—
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Commonwealth Edison Company. UPP
was a subcontractor hired by Common-
wealth Edison to complete installation of a
decontamination flushing system in the Re-
actor 1 building. Plaintiff was working on
the third-floor turbine deck receiving pipes
brought in from the outside by UPP em-
ployees. While stored outside, the pipes
became encrusted with snow and ice. Once
inside, the pipes were raised from the
ground floor to the third-floor turbine deck
area by an overhead crane, which was oper-
ated by a Commonwealth Edison employee.
Then, the pipe was taken from the crane,
placed on a cart, and moved through the
interlock hatch to the reactor building by
UPP employees, including plaintiff. Snow
and ice melted from the frozen pipes, form-
ing puddles of water on the deck wherever
the pipes were transported. Plaintiff was
working in this manner all day prior to the
accident.

As plaintiff and a co-worker were carry-
ing a pipe, approximately 20 feet long and
10 inches in diameter, plaintiff slipped on
water that was on the concrete floor. He
fell backward, hitting his back on a pipe,
and a floor spacer fell across his mid-sec-
tion, causing injuries.

Previously, the appellate court upheld
the trial court’s summary judgment order
for defendant regarding a Structural Work
Act (TI.Rev.Stat.1983, ch. 48, pars. 60
through 69). (Choi v. Commonwealth Ed-
ison Co. (1984), 129 Ill.App.3d 878, 85 III.
Dec. 17, 473 N.E.2d 385) In plaintiff’s
second amended complaint, he alleged that
defendant was guilty of several negligent
acts in its supervision of the construction
work. Defendant filed a motion for sum-
mary judgment, arguing that under Illinois
law, it had no duty to take precautions
against natural accumulations of snow, ice
or water that were tracked into a building.
Defendant noted that the UPP foreman's
deposition stated that he did not inform
Edison of the condition because it was the
duty of the contractor’s own employees to
clean up after themselves. Defendant
pointed out that the snow came from pipes
that plaintiff and his co-workers had
brought in and carried to the area,

In response to defendant’s motion for
summary judgment, plaintiff argued that

578 N.E.2d 35

defendant owed him a duty to maintain a
reasonably safe work place because it re-
tained control over the construction work
performed by UPP employees and could
stop the work in progress for safety or
other reasons. Plaintiff also argued that
defendant breached that duty by failing to
provide a reasonably safe workplace and
by failing to stop work that was being
performed in an unsafe manner. In addi-
tion, plaintiff contended that the melted
snow and ice that caused the unsafe condi-
tion did not accumulate naturally, was not
transported into the building by pedestrian
traffic, and was caused by defendant's re-
fusal to allow the pipes to be brought into
the building and cleaned off before being
transported to the work area. Plaintiff
notes that the deposition of Commonwealth
Edison’s superintendent stated that Com-
monwealth Edison employees had the re-
sponsibility to clean snow and ice which
came into the building, had the authority to
stop work being performed in an unsafe
manner, and regularly inspected the area.

Concluding that the facts were essential-
ly undisputed, the trial court ordered sum-
mary judgment for defendant. The trial
court stated that there was a common law
duty of an occupier of land to exercise
reasonable care for the safety of people
lawfully on the premises, but that duty did
not extend to a building owner being re-
quired to mop up water from an accumula-
tion of snow, ice or water brought inside a
building construction site. The trial court
indicated that it would be an impossible
burden placed on an owner of a building
construction site to require following the
independent contractor’s employees
around, mopping up every drip of water
brought in from the outside. The trial
court further ruled that Commonwealth
Edison did not create the dangerous condi-
tion, but merely failed to clean up a mess
which is common whenever building mate-
rials from the outside of a building are
moved into a building.

The trial court analogized this case to
Lohan v. Walgreens Co. (1986), 140 IIL.
App.3d 171, 173, 94 Ill.Dec. 680, 488 N.E.2d
679, which ruled that a landowner has no
duty to clean up snow, ice or water that is
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tracked into a building from a natural accu-
mulation on the outside. The trial court
made no finding whether the accumulation
inside the building was natural or unnatu-
ral, but did state that the water began as a
natural accumulation of snow and ice on
the pipes outside, and was brought into the
building the same way as people tracking it
on their feet. The trial court did not con-
sider the expert’s affidavit and deposition
because it was not factually based. The
expert did not actually examine the premis-
es, the court noted, but merely looked at
photographs.

After the trial court denied plaintiff’s
motion to reconsider, plaintiff appealed the
summary judgment order. Plaintiff’s ar-
gument emphasizes that Commonwealth
Edison owed him a duty to maintain a safe
workplace even though he was employed
by an independent contractor hired by Com-
monwealth Edison. He asserts that the
duty included mopping up water that accu-
mulated on the building’s floor when snow
and ice from the pipes melted onto the
floor, causing puddles of water. Plaintiff
relies on cases holding that the landowner
owes a duty to the employee of an indepen-
dent contractor if the owner retains suffi-
cient control over the contractor's work.
Claudy v. City of Sycamore (1988), 170
I1l.App.3d 990, 120 IlLDec. 812, 524 N.E.2d
994: See Haberer v. Village of Sauget
(1987), 158 11l App.3d 313, 110 Ill.Dec. 628,
511 N.E2d 805, Tsourmas v. Dineff
(1987), 161 ILApp.3d 897, 113 Ill.Dec. 758,
515 N.E.2d 743; Weber v. Northern Illi-
nois Gas Co. (1973), 10 1. App.3d 625, 295
N.E.2d 41; Pasko v. Commonwealth Edi-
son Co. (1973), 14 IlLApp.3d 481, 302
N.E2d 642. These cases state that the
duty owed is to maintain a reasonably safe
workplace.

Even if the water began as a natural
accumulation on the outside, plaintiff as-
serts, Commonwealth Edison’s intervening
acts caused the water to be unnaturally
accumulated on the inside of the building.
In the alternative, plaintiff states, the con-
dition was aggravated by Commonwealth
Edison because it would not allow the pipes
to be stored inside where the snow and ice
could be safely removed after it melted.
Furthermore, plaintiff argues, the pipes
were brought in from the outside and load-

ed onto an overhead crane operated by a
Commonwealth Edison employee. The
overhead crane then took the pipes to the
third floor of the building, where UPP em-
ployees transported the pipes through a
tunnel into the reactor building. By the
time the pipes reached the third floor, the
snow and ice was melting, and water from
the pipes was dripping on the floor. It is
on that water that plaintiff fell and injured
himself.

Defendant responds that the water was a
natural accumulation tracked in from the
outside by UPP employees, including plain-
tiff. It asserts that this situation should be
treated the same as a natural accumulation
tracked in from the outside by pedestrian
traffic, thus creating no duty by the land-
owner.

Defendant relies on two types of cases:
those concerning natural accumulations of
snow, ice or water outdoors and those con-
cerning snow, ice or water tracked into a
building from the outside, whether tracked
in by pedestrians’ shoes, coats or umbrel-
las. In Lohan, 140 IlLApp.3d at 172, 94
Ill.Dec. 680, 488 N.E.2d 679, the plaintiff
slipped and fell on water that had been
tracked from the outside into the common
hallway of the defendants’ stores. The
appellate court ruled that the owners did
not have a duty to continuously remove the
tracks left by customers who had walked
through the natural accumulations of snow
or water outside, tracking them inside.
Even if the owner has knowledge that the
accumulation caused a dangerous condi-
tion, the court stated, there is no duty if
the accumulation is natural. (Lohan, 140
ILApp.3d at 173, 94 Ill.Dec. 680, 488
N.E2d 679.) See also Handy v. Sears,
Roebuck & Co. (1989), 182 IILApp.3d 969,
131 Ill.Dec. 471, 538 N.E.2d 846 (summary
judgment in favor of defendant store af-
firmed where plaintiff slipped and fell on
water located within store); Shoemaker v.
Rush-Presbyterian-St. Luke’s Medical
Center (1989), 187 Ill.App.3d 1040, 135 Il
Dec. 446, 543 N.E.2d 1014 (hospital had no
duty to clean up natural accumulation of
water tracked into hospital on pedestrians’
coats and umbrellas); Serritos v. Chicago
Transit Authority (1987), 153 IlLApp.3d
265. 106 I11.Dec. 243, 505 N.E.2d 1034 (city
transit authority had no duty where pldin-
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tiff fell on snow and slush covered steps of
bus owned and operated by defendant).

[1,2] The purpose of summary judg-
ment is to determine whether a triable is-
sue of fact exists. (Haberer, 158 Ill.App.3d
at 316, 110 Ill.Dec. 628, 511 N.E.2d 805.) It
may be granted if the pleadings, exhibits,
affidavits, and depositions on file establish
that there is no genuine issue of material
fact, and that the moving party is entitled
to judgment as a matter of law. (Il.Rev.
Stat.1985, ch. 110, par. 2-1005(c); Branson
v. R & L Investment, Inc. (1990), 196 IIl.
App.3d 1088, 1090, 143 Ill.Dec. 689, 554
N.E.2d 624.) Although the plaintiff does
not have to try his case, he must provide a
factual basis which would arguably entitle
him to judgment. (Handy, 182 Ill.App.3d
at 972, 131 Ill.Dec. 471, 538 N.E.2d 846.)
The determination that summary judgment
is appropriate will not be reversed absent
an abuse of the trial court’s discretion such
that the plaintiff's right to fundamental
justice is violated. Breeze v. Payne (1989),
181 IlLApp.8d 720, 727, 130 Ill.Dec. 386,
537 N.E.2d 453.

[3-5] Commonwealth Edison owed
plaintiff the duty to maintain a reasonably
safe workplace, but it did not extend to
taking precautions against water tracked
inside from a natural accumulation outside.
Duty is determined by considering a num-
ber of factors: the foreseeability of harm
(Breeze, 181 Ill.App.3d at 727, 130 Ill.Dec.
386, 537 N.E.2d 453), the likelihood of the
injury, the magnitude of the burden of
guarding against it, the consequences of
placing that burden on the defendant, pub-
lic policy, and social considerations. Deal-
ers Service & Supply Co. v. St. Louis
National Stock. (1987), 155 Ill.App.3d
1075, 1080, 108 Ill.Dec. 664, 508 N.E.2d
1241.

[6,7] In Illinois, a landowner owes no
duty where a natural accumulation of
snow, ice or water exists on the outside or
is tracked into a building by pedestrian
traffic. (Lokan, 140 IlLApp.3d at 172, 94
Ill.Dec. 680, 488 N.E.2d 679.) However, a
property owner does have a duty and may
be liable where the injuries are a result of
an unnatural or artificial accumulation, or
a natural condition aggravated by the own-
er's use of the area and creation of the
condition. (Handy v. Sears, Roebuck &

578 N.E2d 37

Co. (1989), 182 1. App.3d 969, 971, 181 IIL.
Dec. 471, 538 N.E.2d 846.) To establish a
duty, the plaintiff must make an affirma-
tive showing of an unnatural accumulation
or an aggravation of a natural condition
before recovery will be allowed. (McCann
v. Bethesda Hospital (1979), 80 I1l.App.3d
544, 549, 35 IlL.Dec. 879, 400 N.E.2d 16.)
Plaintiff made no such showing in this
case.

[8] Therefore, summary judgment for
defendant was proper. The water in the
nuclear power plant was a continuation of
a natural accumulation. There was no evi-
dence presented that Commonwealth Edi-
son did anything to aggravate the condi-
tion. To require an owner of a construc-
tion site to follow workmen around and
immediately clean up any melting snow, ice
or water that had been brought in from the
outside would be too high a burden.

Affirmed.

WHITE and GREIMAN, JJ., concur.

217 TlL.App.3d 958
578 N.E.2d 37

FISTER/WARREN, successor in interest
to Charles L. Fister and Associates,
Inc., a corporation; Charles L. Fister
and Robert J. Warren, Plaintiffs-Appel-

lants/Counter-Defendants-Appellees,

Y.

BASINS, INC., a Wyoming corporation,
and Georgia Marble Company, a Geor-
gia corporation, Defendants-Appel-
lees/Counter-Plaintiffs-Appellants.

Nos. 1-90-2260, 1-90-2882,
Appellate Court of Illinois,
First District, Sixth Division.
July 12, 1991.
Rehearing Denied Aug. 30, 1991.

Stock sellers brought action against
buyer of corporation and corporation, seek-
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
PAUL DULBERG,
Plaintiff,
No. 17 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendant.
SECOND AMENDED COMPLAINT AT LAW
Plaintiff, PAUL DULBERG (hereinafter also referred to as “DULBERG”), by and
through his attorneys, THE CLINTON LAW FIRM, LLC, complains against THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. (hereinafter also referred to as

“POPOVICH”), and HANS MAST (hereinafter also referred to as “MAST”), as follows:

COUNTI
LEGAL MALPRACTICE
A. Parties and Venue
1. Paul Dulberg, is a resident of McHenry County, Illinois, and was such a

resident at all times complained of herein.
2. The Law Offices of Thomas Popovich, P.C., is a law firm operating in
McHenry County, Illinois, and transacting business on a regular and daily basis in

McHenry County, Illinois.
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3. Hans Mast is an agent, employee, or partner of The Law Offices of Thomas
Popovich, P.C., and is a licensed attorney in the State of Illinois, and was so licensed at all
times relevant to this Complaint.

4, As an agent, employee, or principal in Popovich, Popovich is liable for
MAST’s actions alleged herein.

5. Venue is proper in McHenry County, Illinois, as the Defendants transact
substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

B. Relevant Facts

6. On or about June 28, 2011, Dulberg assisted Caroline McGuire (“Caroline”),
William McGuire (“Williams”)(Caroline and William collectively referred to herein as “the

McGuires”), and David Gagnon (“Gagnon”) in cutting down a tree on the McGuire’s

property.
7. Dulberg lives in the next neighborhood from the McGuire family.
8. Caroline McGuire and William McGuire are a married couple, who own real

property in McHenry, Cook County, Illinois “the Property”).

9. David Gagon is Caroline’s son and Williams’s stepson.

9.1 On May 22, 2011 the McGuire’s purchased a chainsaw that was first used on
June 28, 2011, the day DULBERG was injured.

10. On June 28, 2011, at the McGuire property, the McGuires provided Gagnon
with the chainsaw.

11. Dulberg was invited on the property to see if he wanted the wood.

2
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12.  Gagnon was operating the chainsaw to remove branches from a tree and cut
it down on the Property.

13.  William physically assisted with cutting down the tree and later supervised
Gagnon’s actions.

14.  Caroline supervised Gagnon’s and William’s actions.

15.  Caroline asked Dulberg to assist Gagnon.

13.  Dulberg assisted Gagnon with cutting.

14. Gagnon was acting on behalf of Caroline and William and at their direction.

14. Caroline, William, and Gagnon all knew or show have known that a
chainsaw was dangerous and to take appropriate precautions when utilizing the chain saw.

15. The safety information was readily available to Caroline and William as the
safety instructions are included with the purchase of the chainsaw.

15.  Itis reasonably foreseeable that the failure to take appropriate caution and
safety measures could result in serious injury.

16. The likelihood of injury when not properly utilizing the chainsaw or not
following the safety precautions is very high.

17. The safety instructions outlined are easy to follow and do not place a large
burden on the operator of the chainsaw or the owner of the property.

18. Caroline, William, and Gagnon had a duty to exercise appropriate caution

and follow the safety instructions for the chainsaw.
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19. Caroline, William, and Gagnon breached that duty by either not exercising
appropriate care, failing to follow the safety instructions, or failing to instruct Gagnon to
exercise appropriate care and/or follow the safety instructions.

20. Caroline and William, owners of the property and the chainsaw, instructed
Gagnon to use the chain saw despite Gagnon not being a trained expert in operating the
chainsaw.

21. Gagnon was operating the chain saw in close proximately to Dulberg.

22. Neither Gagnon nor Dulberg were provided protective equipment when
operating or assisting with operating the chainsaw.

23. Gagnon failed to utilize the chainsaw in compliance with the safety measures
outlined in the owner’s manual.

24, Caroline and William failed to instruct and require that Gagnon utilize the
chainsaw only in compliance with the safety measures outlined in the owner’s manual.

25. Gagnon lost control of the chainsaw that he was using and it struck Dulberg
in the right arm, cutting him severely.

26. Dulberg incurred substantial and catastrophic injuries, including, but not
limited to, pain and suffering, current and future medical expenses in amount in excess of
$260,000, lost wages in excess of $250,000, loss of use of his right arm, and other damages.

27. In May 2012, Dulberg hired Mast and Popovich to represent him in
prosecuting his claims against Gagnon and the McGuires. Exhibit A.

28.  Mast and Popovich, on behalf of Dulberg filed a complaint against Gagnon

and the McGuires. Exhibit B.
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29.  Mast and Popovich entered into an attorney client relationship with Dulberg.

30. Based upon the attorney client relationship, Mast and Popovich owed
professional duties to Dulberg, including to a duty of care.

31. On behalf of Dulberg, Mast and Popovich prosecuted claims against both
Gagnon and the McGuire’s.

32. The claims against Gagnon were resolved later through binding mediation
with new counsel.

33. The claims against the McGuires included (a) common law premises liability,
(b) statutory premises liability, (c) common law negligence, and (d) vicarious liability for
the acts of their son.

34. In late 2013, Mast urged Dulberg to settle the claims against the McGuire’s
for $5,000.

35. On November 18, 2013, Mast wrote two emails to Dulberg urging Dulberg to
accept the $5,000.00, “the McGuire’s atty has offered us (you) $5,000 in full settlement of
the claim against the McGuires only. As we discussed, they have no liability in the case for
what Dave did as property owners. So they will likely get out of the case on a motion at
some point, so my suggestion is to take the $5,000 now. You probably won't see any of it due
to liens etc. but it will offset the costs deducted from any eventual recovery....” * * * “So if
we do not accept their 5000 they will simply file a motion and get out of the case for free.
That's the only other option is letting them file motion getting out of the case”. (See Emails

attached as Group Exhibit C.)
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36.  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to
accept the $5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See
Emails attached as Group Exhibit C.)

37. On or around December 2013 or January 2014, MAST met with DULBERG
and other family members and again advised them there was no cause of action against
William McGuire and Caroline McGuire, and verbally told DULBERG that he had no
choice but to execute a release in favor of the McGuires for the sum of $5,000.00 and if he
did not, he would get nothing.

38.  Based upon Mast’s erroneously advice that Dulberg’s claims against the
McGuire’s were not viable and that Dulberg would not recover if he pursued the claims,
Dulberg settled with the McGuire’s and their insurance company, Auto-Owners Insurance
Company, for $5,000, which included a release of all claims against the McGuire’s and
claim for indemnification under the McGuire’s insurance policy. Exhibit D (Settlement).
Mast also told Dulberg that Gagnon’s Insurance policy limit was $100,000.

39. From November 2013 onwards, MAST and POPOVICH represented
repeatedly to DULBERG there was no possibility of any liability against William and/or
Caroline McGuire and/or Auto-Owners Insurance Company, and lead DULBERG to
believe that the matter was being properly handled. Mast also reassured Dulberg and his
family members that he would be able to receive the full amount of any eventual recover
from Gagnon.

40.  After accepting the $5,000 settlement, DULBERG wrote MAST an email on

January 29, 2014 stating “I trust your judgment.” (See Email attached as Exhibit E.)
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41. MAST and POPOVICH continued to represent DULBERG into 2015 and
continuously assured him that his case was being handled properly.

42. The McGuires owed their home, had homeowner’s insurance, and had other
property that could have been utilized to pay a judgment against them and in favor of
Dulberg.

43. Dulberg cooperated with and appropriately assisted Mast and Popovich in
prosecuting the claims against Gagnon and the McGuires. Dulberg, who was injured,
disabled and unable to work with household bills stacking up, realized the medical bills and
attorney fees would leave him with very little if anything and decided to file for bankruptcy
protection. Mast then tried to get Dulberg to enter into a mediation with Gagnon with a
$50,000 cap. At this point Dulberg severed the relationship with Mast.

44, In December of 2016, Dulberg was ordered by the Bankruptcy Trustee into a
binding mediation related to his claims against Gagnon.

45. In December of 2016, Dulberg was awarded a gross amount of $660,000 and
a net award of $561,000 after his contributory negligence was considered.

46. Dulberg was only able to recovery approximately $300,000 of the award from
Gagnon’s insurance and was unable to collect from Gagnon personally. Due to the Binding
Mediation Agreement into which the Bankruptcy Trustee ordered Dulberg, Dulberg could
not collect more from Gagnon. The bankruptcy trustee took the money and paid Dulberg’s
debt in full (it was a 100% solvent bankruptcy).

47. Only after Dulberg obtained an award against Gagnon did he discover that

his claims against the McGuires were viable and valuable.
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48.  Following the execution of the mediation agreement and the final mediation
award, Dulberg realized for the first time in December of 2016 that the information Mast
and Popovich had given Dulberg was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.

49. It was not until the mediation in December 2016, based on the expert’s
opinions that Dulberg retained for the mediation, that Dulberg became reasonably aware
that Mast and Popovich did not properly represent him by pressuring and coercing him to
accept a settlement for $5,000.00 on an “all or nothing” basis.

50.  Mast and Popovich, jointly and severally, breached the duties owed Dulberg
by violating the standard of care owed Dulberg in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
Dulberg to fix liability against the property owners of the subject property (the McGuires)
who employed Gagnon, and sought the assistance of Dulberg, for example hiring a liability
expert;

d.) Failed to investigate the insurance policy amounts of the McGuires and
Gagnon;

e.) Incorrectly informed Dulberg that Gagnon’s insurance policy was “only
$100,000.00” and no insurance company would pay close to that;

J) Coerced Dulberg, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice

but to accept the settlement or else “the McGuires will get out for FREE on a motion”.
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k) Mast failed to explain to Dulberg the necessary facts for him to make an
informed decision as to the McGuires. (Judge said: doesn’t tell me what those necessary
facts were) The necessary facts are: MAST told DULBERG and another family member at
a meeting in which DULBERG was trying to decide whether to accept the MCGUIRE's
offer of $5,000 that because the restatement of torts 318 is not applicable in Illinois,
DULBERG had no case against the MCGUIRES and that the MCGUIRES did not have to
offer any settlement at all. DULBERG asked MAST to cite case law that shows why the
MCGUIRES were not at least partially liable for DULBERG'S injury, and MAST cited
Tilscher v Spangler, a case which confirms that restatement of torts 318 is not applicable in
Illinois. At the same meeting MAST also informed DULBERG that the MCGUIRES made
an offer of $5,000 to be nice (they did not have to offer anything) and if DULBERG did not
accept the offer it would be withdrawn and the MCGUIRES will ask for summary
judgement. MAST informed DULBERG that the presiding judge would grant the
MCGUIRES a summary judgement dismissing the case against them, leaving DULBERG
with no settlement at all from the MCGUIRES. Mast, “The legality of it all is that a
property owner does not have legal liability for a worker (whether friend, son or otherwise)
who does the work on his time, using his own independent skills.”

See Hans Mast2-201.pdf attached.

1) Failed to properly explain to Dulberg all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review
the matter; (THE COURT: (1) there might be some facts in there, but I'm not sure what

they are, so I'm going to strike it. I mean, there might be a factual basis to support what
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they're getting at, but I don't know what it is. I don't think it's supported, so I think it's a
conclusion) Mast failed to inform Dulberg and a family member that accepting the offer
would severely limit any recovery later. The proof will be in Dulberg and his family
members testimony.

b) Failed to thoroughly investigate " liability issues against property owners
of the subject property; (Judge said this was a conclusion) I am not sure why this is
separate from 50 a.)

f) Failed to explain to Dulberg the current accepted law pertaining to a
property owner’s rights, duties and responsibilities to someone invited onto their property.
The necessary facts are: MAST told DULBERG and another family member at a meeting
in which DULBERG was trying to decide whether to accept the MCGUIRE's offer of
$5,000 that because the restatement of torts 318 is not applicable in Illinois, DULBERG
had no case against the MCGUIRES and that the MCGUIRES did not have to offer any
settlement at all. DULBERG asked MAST to cite case law that shows why the
MCGUIRES were not at least partially liable for DULBERG'S injury, and MAST cited
Tilscher v Spangler, a case which confirms that restatement of torts 318 is not applicable in
Illinois. At the same meeting MAST also informed DULBERG that the MCGUIRES made
an offer of $5,000 to be nice (they did not have to offer anything) and if DULBERG did not
accept the offer it would be withdrawn and the MCGUIRES will ask for summary
judgement. MAST informed DULBERG that the presiding judge would grant the
MCGUIRES a summary judgement dismissing the case against them, leaving DULBERG

with no settlement at all from the MCGUIRES. See Hans Mast2-201.pdf attached.
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2) Improperly urged Dulberg to accept a settlement from the property owners,
and dismissed them from all further responsibility; (Judge said this was a conclusion) This
is no different than j (conclusion) drawn from j which the judge accepted as fact. Should
this be added to j) or left alone since the judge already accepted j?

h) Failed to treat the McGuires and their liability as a very necessary party to
the litigation; (Judge said this was a conclusion) rewrote to remove redundancy

i) Falsely advised Dulberg throughout the period of their representation, that
the actions taken regarding the McGuires was proper in all ways and respects, and that
Dulberg had no choice but to accept the settlement; (Judge said this was a conclusion)

m) Continually reassured Dulberg that the course of action as to the property
owners was proper and appropriate; (Judge said this was a conclusion) Same as i? Possibly
remove, why use these?)

0) Were otherwise negligent in their representation of Dulberg. (Judge said this
was a conclusion) this is a catch all for possible issues learned during discovery.

c) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to Dulberg, for example hiring a liability expert; (Judge said this is redundant of a)

n) Failed to retain a liability expert to prove Dulberg’s damages; (Judge said
this is redundant of a and c)

51. That Dulberg suffered serious and substantial damages, not only as a result
of the injury as set forth in the binding mediation award, but due to the direct actions of

Mast and Popovich in urging Dulberg to release the McGuires, lost the sum of well over
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$300,000.00 which would not have occurred but for the acts of Mast and The Law Offices
of Thomas Popovich, P.C.

WHEREFORE, your Plaintiff, Paul Dulberg prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of
suit and such other and further relief as may be just, all in excess of the jurisdictional

minimums of this Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys The Clinton Law Firm

Julia C. Williams
Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386
The Clinton Law Firm
111 W. Washington, Ste. 1437
Chicago, IL 60602
312.357.1515
ed@clintonlaw.net
juliawilliams@clintonlaw.net
12
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From: Paul Dulberg Paul_Dulberg@comcast.net &
Subject: 2nd amended complaint draft
Date: December 4, 2018 at 2:20 PM
To: The Clinton Law Firm juliawilliams@clintonlaw.net
Cc: ed Clinton ed@clintonlaw.net

Hi Julia and Ed,

Please find the two file attachments named working.pdf and comment on complaint.txt
Comment on complaint.txt contains a color code explanation for what is in working.pdf.

Also, | have attached the order in which the judge decided what was stricken along with the transcripts that will be needed to
decipher the courts order.

Please feel free to contact me with any and all questions you may have.
I’'m sorry this took me longer than expected to do.

Thank you both,
Paul

Paul Dulberg
847-497-4250

comment on
complaint.txt

Working.pdf
IN THE CIRCUIT COURT OF THE 22™” JUDICIAL CIRCUIT
STATE OF ILLINOIS )
)SS GEN.NO. /2 LA Z 77
COUNTY OF MCHENRY ) ,l? Jury O Non-Jury
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Hi Julia,

Below are notes on the pdf that was attached.

It contains my thoughts on possible changes and edits.

Please forgive my sloppyness.

From items 1 to 49 red font is something that Dulberg added to the

original. These are only suggestions and we will defer to your
judgement as to whether these comments will become permanent.

A few notes on item 50:

The judge has already ruled on most of these. The judge's comments
can be seen in the order he issued and the transcripts of the hearing.

We color-code each item listed like this:

black font means he has already agreed to the item

orange font means he needs more inforamtion to allow the item to stand
green font means the judge called the item conclusory

blue font means the judge has called the item redundant

red are our comments on an item

We changed the order of the list to put the black font ones first
(since the judge is already in agreement with these). black is
followed by brown (because judge may allow them if more information is
provided). Green is next (which the judge called conclusory). Blue

items are last (because the judge sees them as redundant).

We also wrote what the judge said about some of the items in red after

the item. These are direct quotes from the transcript.

Notes on item k: k and f rewritten are basically the same thing

Notes on item f: F is to be rewritten as shown and combined with k

Notes on item g: combine with j or drop as redundant. Judge already
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agreed to j.

Notes on item h: h was reworded to remove redundancy

Further notes:

WHy are there two item 147

Why two item 157

item 51 is mistkenly listed as item 37
item 34 was changed

Numbers and letters are out of order from me adding comments etc...
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
PAUL DULBERG,
Plaintiff,
No. 17 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N N N N N N N N

Defendant.
SECOND AMENDED COMPLAINT AT LAW
Plaintiff, PAUL DULBERG (hereinafter also referred to as “DULBERG”), by and
through his attorneys, THE CLINTON LAW FIRM, LLC, complains against THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. (hereinafter also referred to as

“POPOVICH”), and HANS MAST (hereinafter also referred to as “MAST”), as follows:

COUNTI
LEGAL MALPRACTICE
A. Parties and Venue
1. Paul Dulberg, is a resident of McHenry County, Illinois, and was such a

resident at all times complained of herein.
2. The Law Offices of Thomas Popovich, P.C., is a law firm operating in
McHenry County, Illinois, and transacting business on a regular and daily basis in

McHenry County, Illinois.
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3. Hans Mast is an agent, employee, or partner of The Law Offices of Thomas
Popovich, P.C., and is a licensed attorney in the State of Illinois, and was so licensed at all
times relevant to this Complaint.

4, As an agent, employee, or principal in Popovich, Popovich is liable for
MAST’s actions alleged herein.

5. Venue is proper in McHenry County, Illinois, as the Defendants transact
substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

B. Relevant Facts

6. On or about June 28, 2011, Dulberg assisted Caroline McGuire (“Caroline”),
William McGuire (“Williams”)(Caroline and William collectively referred to herein as “the

McGuires”), and David Gagnon (“Gagnon”) in cutting down a tree on the McGuire’s

property.
7. Dulberg lives in the next neighborhood from the McGuire family.
8. Caroline McGuire and William McGuire are a married couple, who own real

property in McHenry, Cook County, Illinois “the Property”).

9. David Gagon is Caroline’s son and Williams’s stepson.

9.1 On May 22, 2011 the McGuire’s purchased a chainsaw that was first used on
June 28, 2011, the day DULBERG was injured.

10. On June 28, 2011, at the McGuire property, the McGuires provided Gagnon
with the chainsaw.

11. Dulberg was invited on the property to see if he wanted the wood.

2
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12.  Gagnon was operating the chainsaw to remove branches from a tree and cut
it down on the Property.

13.  William physically assisted with cutting down the tree and later supervised
Gagnon’s actions.

14.  Caroline supervised Gagnon’s and William’s actions.

15.  Caroline asked Dulberg to assist Gagnon.

13.  Dulberg assisted Gagnon with cutting.

14. Gagnon was acting on behalf of Caroline and William and at their direction.

14. Caroline, William, and Gagnon all knew or show have known that a
chainsaw was dangerous and to take appropriate precautions when utilizing the chain saw.

15. The safety information was readily available to Caroline and William as the
safety instructions are included with the purchase of the chainsaw.

15.  Itis reasonably foreseeable that the failure to take appropriate caution and
safety measures could result in serious injury.

16. The likelihood of injury when not properly utilizing the chainsaw or not
following the safety precautions is very high.

17. The safety instructions outlined are easy to follow and do not place a large
burden on the operator of the chainsaw or the owner of the property.

18. Caroline, William, and Gagnon had a duty to exercise appropriate caution

and follow the safety instructions for the chainsaw.
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19. Caroline, William, and Gagnon breached that duty by either not exercising
appropriate care, failing to follow the safety instructions, or failing to instruct Gagnon to
exercise appropriate care and/or follow the safety instructions.

20. Caroline and William, owners of the property and the chainsaw, instructed
Gagnon to use the chain saw despite Gagnon not being a trained expert in operating the
chainsaw.

21. Gagnon was operating the chain saw in close proximately to Dulberg.

22. Neither Gagnon nor Dulberg were provided protective equipment when
operating or assisting with operating the chainsaw.

23. Gagnon failed to utilize the chainsaw in compliance with the safety measures
outlined in the owner’s manual.

24, Caroline and William failed to instruct and require that Gagnon utilize the
chainsaw only in compliance with the safety measures outlined in the owner’s manual.

25. Gagnon lost control of the chainsaw that he was using and it struck Dulberg
in the right arm, cutting him severely.

26. Dulberg incurred substantial and catastrophic injuries, including, but not
limited to, pain and suffering, current and future medical expenses in amount in excess of
$260,000, lost wages in excess of $250,000, loss of use of his right arm, and other damages.

27. In May 2012, Dulberg hired Mast and Popovich to represent him in
prosecuting his claims against Gagnon and the McGuires. Exhibit A.

28.  Mast and Popovich, on behalf of Dulberg filed a complaint against Gagnon

and the McGuires. Exhibit B.
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29.  Mast and Popovich entered into an attorney client relationship with Dulberg.

30. Based upon the attorney client relationship, Mast and Popovich owed
professional duties to Dulberg, including to a duty of care.

31. On behalf of Dulberg, Mast and Popovich prosecuted claims against both
Gagnon and the McGuire’s.

32. The claims against Gagnon were resolved later through binding mediation
with new counsel.

33. The claims against the McGuires included (a) common law premises liability,
(b) statutory premises liability, (c) common law negligence, and (d) vicarious liability for
the acts of their son.

34. In late 2013, Mast urged Dulberg to settle the claims against the McGuire’s
for $5,000.

35. On November 18, 2013, Mast wrote two emails to Dulberg urging Dulberg to
accept the $5,000.00, “the McGuire’s atty has offered us (you) $5,000 in full settlement of
the claim against the McGuires only. As we discussed, they have no liability in the case for
what Dave did as property owners. So they will likely get out of the case on a motion at
some point, so my suggestion is to take the $5,000 now. You probably won't see any of it due
to liens etc. but it will offset the costs deducted from any eventual recovery....” * * * “So if
we do not accept their 5000 they will simply file a motion and get out of the case for free.
That's the only other option is letting them file motion getting out of the case”. (See Emails

attached as Group Exhibit C.)
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36.  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to
accept the $5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See
Emails attached as Group Exhibit C.)

37. On or around December 2013 or January 2014, MAST met with DULBERG
and other family members and again advised them there was no cause of action against
William McGuire and Caroline McGuire, and verbally told DULBERG that he had no
choice but to execute a release in favor of the McGuires for the sum of $5,000.00 and if he
did not, he would get nothing.

38.  Based upon Mast’s erroneously advice that Dulberg’s claims against the
McGuire’s were not viable and that Dulberg would not recover if he pursued the claims,
Dulberg settled with the McGuire’s and their insurance company, Auto-Owners Insurance
Company, for $5,000, which included a release of all claims against the McGuire’s and
claim for indemnification under the McGuire’s insurance policy. Exhibit D (Settlement).
Mast also told Dulberg that Gagnon’s Insurance policy limit was $100,000.

39. From November 2013 onwards, MAST and POPOVICH represented
repeatedly to DULBERG there was no possibility of any liability against William and/or
Caroline McGuire and/or Auto-Owners Insurance Company, and lead DULBERG to
believe that the matter was being properly handled. Mast also reassured Dulberg and his
family members that he would be able to receive the full amount of any eventual recover
from Gagnon.

40.  After accepting the $5,000 settlement, DULBERG wrote MAST an email on

January 29, 2014 stating “I trust your judgment.” (See Email attached as Exhibit E.)

6
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41. MAST and POPOVICH continued to represent DULBERG into 2015 and
continuously assured him that his case was being handled properly.

42. The McGuires owed their home, had homeowner’s insurance, and had other
property that could have been utilized to pay a judgment against them and in favor of
Dulberg.

43. Dulberg cooperated with and appropriately assisted Mast and Popovich in
prosecuting the claims against Gagnon and the McGuires. Dulberg, who was injured,
disabled and unable to work with household bills stacking up, realized the medical bills and
attorney fees would leave him with very little if anything and decided to file for bankruptcy
protection. Mast then tried to get Dulberg to enter into a mediation with Gagnon with a
$50,000 cap. At this point Dulberg severed the relationship with Mast.

44, In December of 2016, Dulberg was ordered by the Bankruptcy Trustee into a
binding mediation related to his claims against Gagnon.

45. In December of 2016, Dulberg was awarded a gross amount of $660,000 and
a net award of $561,000 after his contributory negligence was considered.

46. Dulberg was only able to recovery approximately $300,000 of the award from
Gagnon’s insurance and was unable to collect from Gagnon personally. Due to the Binding
Mediation Agreement into which the Bankruptcy Trustee ordered Dulberg, Dulberg could
not collect more from Gagnon. The bankruptcy trustee took the money and paid Dulberg’s
debt in full (it was a 100% solvent bankruptcy).

47. Only after Dulberg obtained an award against Gagnon did he discover that

his claims against the McGuires were viable and valuable.

7
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48.  Following the execution of the mediation agreement and the final mediation
award, Dulberg realized for the first time in December of 2016 that the information Mast
and Popovich had given Dulberg was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.

49. It was not until the mediation in December 2016, based on the expert’s
opinions that Dulberg retained for the mediation, that Dulberg became reasonably aware
that Mast and Popovich did not properly represent him by pressuring and coercing him to
accept a settlement for $5,000.00 on an “all or nothing” basis.

50.  Mast and Popovich, jointly and severally, breached the duties owed Dulberg
by violating the standard of care owed Dulberg in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
Dulberg to fix liability against the property owners of the subject property (the McGuires)
who employed Gagnon, and sought the assistance of Dulberg, for example hiring a liability
expert;

d.) Failed to investigate the insurance policy amounts of the McGuires and
Gagnon;

e.) Incorrectly informed Dulberg that Gagnon’s insurance policy was “only
$100,000.00” and no insurance company would pay close to that;

J) Coerced Dulberg, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice

but to accept the settlement or else “the McGuires will get out for FREE on a motion”.
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k) Mast failed to explain to Dulberg the necessary facts for him to make an
informed decision as to the McGuires. (Judge said: doesn’t tell me what those necessary
facts were) The necessary facts are: MAST told DULBERG and another family member at
a meeting in which DULBERG was trying to decide whether to accept the MCGUIRE's
offer of $5,000 that because the restatement of torts 318 is not applicable in Illinois,
DULBERG had no case against the MCGUIRES and that the MCGUIRES did not have to
offer any settlement at all. DULBERG asked MAST to cite case law that shows why the
MCGUIRES were not at least partially liable for DULBERG'S injury, and MAST cited
Tilscher v Spangler, a case which confirms that restatement of torts 318 is not applicable in
Illinois. At the same meeting MAST also informed DULBERG that the MCGUIRES made
an offer of $5,000 to be nice (they did not have to offer anything) and if DULBERG did not
accept the offer it would be withdrawn and the MCGUIRES will ask for summary
judgement. MAST informed DULBERG that the presiding judge would grant the
MCGUIRES a summary judgement dismissing the case against them, leaving DULBERG
with no settlement at all from the MCGUIRES. Mast, “The legality of it all is that a
property owner does not have legal liability for a worker (whether friend, son or otherwise)
who does the work on his time, using his own independent skills.”

See Hans Mast2-201.pdf attached.

1) Failed to properly explain to Dulberg all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review
the matter; (THE COURT: (1) there might be some facts in there, but I'm not sure what

they are, so I'm going to strike it. I mean, there might be a factual basis to support what

9
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they're getting at, but I don't know what it is. I don't think it's supported, so I think it's a
conclusion) Mast failed to inform Dulberg and a family member that accepting the offer
would severely limit any recovery later. The proof will be in Dulberg and his family
members testimony.

b) Failed to thoroughly investigate " liability issues against property owners
of the subject property; (Judge said this was a conclusion) I am not sure why this is
separate from 50 a.)

f) Failed to explain to Dulberg the current accepted law pertaining to a
property owner’s rights, duties and responsibilities to someone invited onto their property.
The necessary facts are: MAST told DULBERG and another family member at a meeting
in which DULBERG was trying to decide whether to accept the MCGUIRE's offer of
$5,000 that because the restatement of torts 318 is not applicable in Illinois, DULBERG
had no case against the MCGUIRES and that the MCGUIRES did not have to offer any
settlement at all. DULBERG asked MAST to cite case law that shows why the
MCGUIRES were not at least partially liable for DULBERG'S injury, and MAST cited
Tilscher v Spangler, a case which confirms that restatement of torts 318 is not applicable in
Illinois. At the same meeting MAST also informed DULBERG that the MCGUIRES made
an offer of $5,000 to be nice (they did not have to offer anything) and if DULBERG did not
accept the offer it would be withdrawn and the MCGUIRES will ask for summary
judgement. MAST informed DULBERG that the presiding judge would grant the
MCGUIRES a summary judgement dismissing the case against them, leaving DULBERG

with no settlement at all from the MCGUIRES. See Hans Mast2-201.pdf attached.
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2) Improperly urged Dulberg to accept a settlement from the property owners,
and dismissed them from all further responsibility; (Judge said this was a conclusion) This
is no different than j (conclusion) drawn from j which the judge accepted as fact. Should
this be added to j) or left alone since the judge already accepted j?

h) Failed to treat the McGuires and their liability as a very necessary party to
the litigation; (Judge said this was a conclusion) rewrote to remove redundancy

i) Falsely advised Dulberg throughout the period of their representation, that
the actions taken regarding the McGuires was proper in all ways and respects, and that
Dulberg had no choice but to accept the settlement; (Judge said this was a conclusion)

m) Continually reassured Dulberg that the course of action as to the property
owners was proper and appropriate; (Judge said this was a conclusion) Same as i? Possibly
remove, why use these?)

0) Were otherwise negligent in their representation of Dulberg. (Judge said this
was a conclusion) this is a catch all for possible issues learned during discovery.

c) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to Dulberg, for example hiring a liability expert; (Judge said this is redundant of a)

n) Failed to retain a liability expert to prove Dulberg’s damages; (Judge said
this is redundant of a and c)

51. That Dulberg suffered serious and substantial damages, not only as a result
of the injury as set forth in the binding mediation award, but due to the direct actions of

Mast and Popovich in urging Dulberg to release the McGuires, lost the sum of well over

11
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$300,000.00 which would not have occurred but for the acts of Mast and The Law Offices
of Thomas Popovich, P.C.

WHEREFORE, your Plaintiff, Paul Dulberg prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of
suit and such other and further relief as may be just, all in excess of the jurisdictional

minimums of this Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys The Clinton Law Firm

Julia C. Williams
Edward X. Clinton, Jr., ARDC No. 6206773
Julia C. Williams, ARDC No. 6296386
The Clinton Law Firm
111 W. Washington, Ste. 1437
Chicago, IL 60602
312.357.1515
ed@clintonlaw.net
juliawilliams@clintonlaw.net
12
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STATE OF ILLINOIS )
) SS:
COUNTY OF MCHENRY )

IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

VS.
No. 17 LA 377
THE LAW OFFICES OF THOMAS
J. POPOVICH, P.C., and
HANS MAST,

—_— e v e — — — — — —

Defendants.

ELECTRONICALLY RECORDED Report of
Proceedings had in the above-entitled cause before
The Honorable Thomas A. Meyer, Judge of the Circuit
Court of McHenry County, Illinois, on the 12th day of
September, 2018, in the McHenry County Government
Center, Woodstock, Illinois.
APPEARANCES:

CLAUSEN MILLER, PC, by:
MR. GEORGE K. FLYNN,

on behalf of the Defendants.
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THE COURT: Counsel, which one you on?

MR. FLYNN: Dulberg.

THE COURT: Is opposing counsel here?

MR. FLYNN: She's not. I received an email. She
said she was going to be late. She's in Waukegan.

THE COURT: I'm sorry, how late?

MR. FLYNN: I'm not sure how late, Judge. She said
she's in Waukegan. Mr. Gooch was apparently ill today,
so she's going to be covering today's hearing.

THE COURT: And she's in Waukegan now?

MR. FLYNN: She's in Waukegan. Originally thought
she might be able to be here by 10:30, but she said the
judge stepped up 15 minutes late on her other matter,
so --

THE COURT: I mean, that's about an hour drive.

MR. FLYNN: The email I received was -- I was in the
car as well, so 10 or 15 minutes ago.

THE COURT: Okay. See if you can email her and find
out if we can get an ETA.

MR. FLYNN: Okay.

THE COURT: And we'll work from there.

MR. FLYNN: Okay. Thanks, Judge.

THE COURT: Thank you.
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(Whereupon, the above-entitled cause
was passed and subsequently recalled.)
THE COURT: Okay. Counsel, if you can approach. So
Dulberg versus Mast.

MR. FLYNN: Good morning, Your Honor. George Flynn

on behalf of the defendants. I did -- I received
communication from counsel. She was walking to her car
at the Waukegan courthouse at 11 -- I'm sorry, at 10:10,

and she indicated that her GPS estimated she would
arrive here at one hour and six minutes.

THE COURT: 11:30-ish. Fair?

MR. FLYNN: Fair.

THE COURT: All right. Well, rather than delay
this, I'm going to rule from the bench based upon my
review of the amended complaint and consideration of the
briefs in support of and opposition to.

I'm going to strike the complaint. The basis
of my decision is I think the complaint states a cause
of action, but there are so many things in there that
are unsupported by factual allegations that I think it
best just to deal with them now rather than at a later
date. I reviewed -- and I'm looking for the specific
allegations of negligence within the amended complaint.

I felt that in paragraph 31, subparagraph (a) included
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enough of a fact that I -- I'm going to tell you the
ones I think can stand. Then I'm going to strike the
rest of them and try to explain it. I think paragraph

(a) gave me enough of a fact that I would allow it to

stand. I felt that (b) was a conclusion; (c) was
redundant of (a); (d) I was going to allow to stand, it
alleges something; (e) I was going to allow to stand;
(f) is a conclusion, it's not a fact -- Where are we?

-- (g) I'm just going to strike, it's a conclusion;

(h), it's a conclusion, strike it; (i) it's a
conclusion, strike it; (j) I'm going to allow to stand;
(k) I'm -- I'm going to strike. It says there were

necessary facts, but doesn't tell me what those
necessary facts were. I think an allegation of coercion
can stand, but I'm not quite sure what it is we're
alleging.

MR. FLYNN: So just to clarify, Judge, you're ruling
that there can be an allegation of coercion, but it's
not supported by facts here --

THE COURT: Yeah.

MR. GLYNN: -- under the 615 standard?

THE COURT: Yeah.

MR. GLYNN: Okay.

THE COURT: (1) there might be some facts in there,
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but I'm not sure what they are, so I'm going to strike
it. I mean, there might be a factual basis to support
what they're getting at, but I don't know what it is. I
don't think it's supported, so I think it's a
conclusion. I'll strike -- (m) is a conclusion, I'll
strike it; (n) is I think duplicative of (a) and (c);
and (o) is just a conclusion.

I will allow them to replead because I think
the ones I've -- and I hate to make you the note-taker,
but it saves you a return trip, and I was going to ask
questions, but these -- this is what I felt about the
allegations in the complaint. I think there is -- this
-- for going -- as far as going forward is concerned, if
there were more paragraphs that weren't conclusions, I
might have allowed the complaint to stand and just
strike -- strike them on their face rather than go
through the trouble of re-pleading. Unfortunately, most
of the paragraphs were conclusions that I felt had to be
stricken, and I'm dealing with that now. As a result,
I'm striking the complaint.

Plaintiff gets to re-plead and the -- and if
they just -- and if they limit it to the ones I've
allowed to stand that I've advised you about that I

think are adequate, then I'm going to -- I would deny
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future 615 based on the same concepts.
Does that make sense?

MR. FLYNN: I -- without having gone through each of
the subparagraphs, yes, I understand the Court's ruling.
I think that the general theme of our motion was that
the plaintiff hasn't set forth what a breach of any duty
would have been as far as the McGuires and what legal
standard they would have been held to and how they
breached that.

THE COURT: I think --

MR. GLYNN: Just because they're a land owners and
an accident happened on their property doesn't mean
they're liable on this.

THE COURT: And I -- actually, I take that back. I
agree, but I think that there was enough implicit in the
allegations that I still felt that there was going to be
an adequate cause of action, and to clarify what I said
earlier, I would agree that they've got to explain that
better, but it's -- I probably -- since I'm striking the
complaint, I'm going to direct them to do that. I felt
that I could read enough in here to understand what they
were getting at, that I wouldn't have struck the
complaint solely on that basis.

Does that answer your question?
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MR. FLYNN: I think so.

THE COURT: Okay. There's a lot to unpack here, but
I think that there are enough allegations and enough of
an understanding of where they're going that I think
they're going to be able to state a cause of action, at
least insofar as 2-615 is concerned.

We'll see what they say in their new complaint.
Do you want to give them 28 days --

MR. FLYNN: Sure.

THE COURT: -- to file?

What would you like to do? Twenty-eight after
or --

MR. GLYNN: Yes.

THE COURT: Okay. So let's put the case out
60 days. That will each give you plenty of time, and
that will take us to November 13th. That is a Tuesday.
Does that day work for you?

MR. FLYNN: Yes.

THE COURT: Okay. And for purposes of the record,
we were advised that -- about 10:15 that plaintiff's
counsel was about an hour drive away having been
detained in Waukegan. As a result, I just decided to --
rather than continuing the hearing and going through the

process I just did, I would provide my ruling and save
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everybody some effort.

Questions?

MR. FLYNN: 9:00 o'clock status on November 13th?

THE COURT: Yes.

Mr. Dulberg, any questions? I don't really
want you to get substantively involved because you're
represented, but do you want any clarification of
anything I just said?

MR. DULBERG: Clarification, no. But I will say
that I don't think that we should have to try the case
in the pleading.

THE COURT: And you don't have to. And that's not
what I've said. That's not what he said. But there are
certain allegations that I didn't feel were adequate and
that's the basis of my dismissal.

MR. DULBERG: (Inaudible) .

THE COURT: I don't want you to argue too much
because, again, you've got an attorney and I don't want
to involve you. I just -- Do you have any questions?

MR. DULBERG: No.

THE COURT: Okay. All right. Counsel, if you could
draft the order.

MR. FLYNN: I will, Judge, based on my -- the

note-taking that I did, and can I reference the
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transcript. This is recorded, I believe, --
THE COURT: Yeah.
MR. FLYNN: -- correct?
THE COURT: Yeah, that's fine.
MR. FLYNN: Okay.
THE COURT: Yeah, I think they're going to need the
transcript probably to get through all that.
MR. FLYNN: Fair enough.
THE COURT: Okay? Thank you.
MR. FLYNN: Thank you, Judge.
(Which was and is all of the evidence
offered at the hearing of said cause

this date.)
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STATE OF ILLINOIS )

~

SS:
COUNTY OF MCHENRY )

I, Stacey A. Collins, an Official Court
Reporter for the Circuit Court of McHenry County,
State of Illinois, do hereby certify that I reported in
shorthand the proceedings had in the above entitled
cause and that the foregoing is a true and correct

transcript of all the proceedings heard.

Stacey A. Collins, CSR
Official Court Reporter
License No. 084-002377
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From: Paul Dulberg pdulberg@comcast.net &
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PATRICIA TILSCHNER, )  Appeal from the Circuit Court
) of McHenry County.
Plaintiff-Appellant, )
)
V. ) No. 08—LA—383
)
LOWELL SPANGLER and RALPH M. )
RUPPEL, ) Honorable
) Maureen P. Mclntyre,
Defendants-Appellees. ) Judge, Presiding.

JUSTICE McLAREN delivered the judgment of the court, with opinion.

Justice Hutchinson concurred in the judgment and opinion.

Justice Hudson specially concurred in the judgment, with opinion.

OPINION

Plaintiff, Patricia Tilschner, appeals from the trial court’s orders dismissing count Il of her
third-amended complaint and denying her motion to reconsider. Patricia claims on appeal that the
trial court erred in concluding that this State has not adopted section 318 of the Restatement
(Second) of Torts (1965)." We affirm.

Patricia was injured during a party at the home of defendant Lowell Spangler when defendant

Ralph Ruppel ignited fireworks. Patricia’s third amended complaint contained three counts. Count

'Patricia raised a similar claim regarding an undifferentiated duty independent of section 318

but abandoned that argument during oral argument.
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I alleged common-law negligence against Spangler. Count II alleged negligence against Spangler
pursuant to section 318 of the Restatement (Second) of Torts. Count III alleged common-law
negligence against Ruppel. Spangler moved to dismiss count 11, pursuant to section 2—61 5 of the
Code of Civil Procedure (735 ILCS 5/2—615 (West 2008)). The trial court granted the motion to
dismiss with prejudice and denied Patricia’s subsequent motion to reconsider. Patricia filed an
application for leave to appeal to this court pursuant to Illinois Supreme Court Rule 308 (eff. Feb.
26, 2010), which was denied. Patricia was also denied leave to file a fourth amended complaint. She
then voluntarily dismissed count I of the third amended complaint, and the trial court found no just
reason to delay enforcement or appeal, pursuant to Tllinois Supreme Court Rule 304(a) (eff. Feb. 26,
2010). This appeal followed.

Patricia now contends that the trial court erred in dismissing count 11 of her third amended
complaint. When a defendant challenges the legal sufficiency of a complaint with a section 2—615
motion to dismiss, all well-pleaded facts alleged in the complaint are taken as true. King v. Senior
Services Associates, Inc., 341 1Il. App. 3d 264, 266 (2003). On review of a dismissal pursuant to
section 2—615, this court must determine whether the allegations of the complaint, when interpreted
; in the light most favorable to the plaintiff, sufficiently set forth a cause of action on which relief may
be granted. King, 341 Ill. App. 3d at 266. The motion should be granted only if the plaintiff can
prove no set of facts to support her cause of action. King, 34111l App. 3d at 266. As this process
does not require the trial court to weigh findings of fact or determine credibility, this court is not

required to defer to the trial court’s judgment, and we will review the matter de novo. King, 3411ll

App. 3d at 266.
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To state a cause of action in negligence, a plaintiff must allege facts that establish a duty, a
breach of that duty, and proximate causation. Ryan v. Yarbrough, 355 1ll. App. 3d 342, 345 (2005).
Patricia alleged that Spangler:

“lo]wed a du.ty to the Plaintiff and his other invited guests to keep control and care over his

property and to protect them against any unreasonable risks of harm known due to acts of a

third person under his control, including the Defendant, RALPH RUPPEL, pursuant to the

* Restatement (Second) of Torts, §318.”
Section 318 of the Restatement (Second) of Torts provides:

“If the actor permits a third person to use land or chattels in his possession otherwise
than as a servant, he is, if present, under a duty to exercise reasonable care so to control the
conduct of the third person as to prevent him from intentionally harming others or from so
conducting himself as to create an unreasonable risk of bodily harm to them, if the actor

(a) knows or has reason to know that he has the ability to control the third person,
and,

(b) knows or should know of the necessity and opportunity for exercising such
control.” Restatement (Second) of Torts §318 (1965).

A restatement is not binding on Illinois courts unless it is adopted by our supreme court.
Eckburg v. Presbytery of Blackhawk of the Presbyterian Church (USA), 396 1ll. App. 3d 164, 169
(2009); In re Estate of Lieberman, 391 Ill. App. 3d 882, 890 (2009). Thus, we must determine
whether our supreme court has adopted section 318 of the Restatement (Second) of Torts; if it has
not, Spangler owed no duty to Patricia.

Citing a line of both supreme court and appellate court cases, Patricia argues that section 318
has “unquestionably” been adopted in Illinois. However, this is not the first time that this court has

i3
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examined this question and concluded to the contrary. In Zimring v. Wendrow, 137 1ll. App. 3d 847,
850 (1985), this court specifically found that “[n]o Illinois case has adopted section 318 of the
Restatement (Second) of Torts, upon which plaintiff relies.” Ultimately, we concluded that we “need
not consider” the sufficiency of the complaint in relation to section 318. Zimring, 137 1ll. App. 3d
at 853. In Elizondo v. Ramirez, 324 11l. App. 3d 67, 73 (2001), the plaintiff asserted that section 318
“has been adopted in Illinois and cite[d] two cases in support.” After analyzing those cases—Cravens
v. Inman, 223 1ll. App. 3d 1059 (1991), and 7eter v. Clemens, 112 1ll. 2d 252 (1986)—we concluded
that “it is unclear whether these cases represent the law in Illinois™ (Elizondo, 324 1ll. App. 3d at 73-
74), and we declined to “express an opinion on whether section 318 represents the law in Illinois™
(Elizondo, 324 1Il. App. 3d at 74). We note with interest that Patricia cites to £lizondo but fails to
mention, let alone address, this court’s refusal to find that section 318 had, indeed, been adopted in
this state. Patricia now argues, despite our analysis in Elizondo, that our supreme court adopted
section 318 in Teter. We disagree, and we will not revisit our prior analysis and determination in
Elizondo that there was no clear adoption of section 318 by our supreme court in 7efer.

While Patricia does not cite to Cravens, its ultimate disposition is instructive. In Cravens, the
First District of the Illinois Appellate Court found a duty and, thus, a claim for negligence, pursuant
to section 318 and to 7eter, in the factual scenario of adults providing alcohol to minor guests who
subsequently left in an automobile and were involved in a fatal accident. However, our supreme court
in Charles v. Seigfried, 165 Ill. 2d 482, 501-02 (1995), concluded that it did “not agree that the views
set forth in Cravens should be adopted through judicial decision.” This court noted the supreme

court’s refusal, in an admittedly different context, to impose liability pursuant to section 318. See

Elizondo, 324 1ll. App. 3d at 74.
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Patricia argues that the supreme court “implicitly” adopted section 318 in Estate of Johnson
v. Condell Memorial Hospital, 119 1ll. 2d 496, 503-04 (1988), in which the court stated:

“In general, one has no duty to control the conduct of another to prevent him from
causing harm to a third party (Restatement (Second) of Torts §315 (1965)), but there are
exceptions to this, based on ‘special relationships.” Sections 315 through 319 of the
Restatement (Second) of Torts (1965) describe these relationships. The ‘special relationship’
that the plaintiff alleges existed here that would give rise to a duty to protect another from
harm is found in section 319 ***”

The court ultimately concluded, “It cannot be reasonably said, based on the complaint’s allegations
against Condell, that the hospital assumed a duty of care to Holt under section 319 of the
Restatement (Second) of Torts (1965).” Estate of Johnson, 119 1ll. 2d at 506-07. Patricia argues
that the “clear import” of the decision “is that sections 315-319 have been adopted in Illinois.” She
then cites to a similar statement in Kirk v. Michael Reese Hospital & Medical Center, 117 11l. 2d 507,
530 (1987) (“There are types of relationships that give rise to a duty to control a third party’s conduct
set out in sections 316 to 319 of the Restatement (Second) of Torts (1965) ***”), to support her
conclusion that the supreme court “cited with approval all of the exceptions/duties established in
sections 316 through 319.” Patricia is not alone in this argument. The First District of the Illinois
Appellate Court has boldly stated that the supreme court has adopted sections 315 through 319. See
Brewster v. Rush-Presbyterian-St. Luke 's Medical Center, 361 1ll. App. 3d 32, 36-37 (2005) (citing
Estate of Johnson, 119 1ll. 2d at 503-04); Iseberg v. Gross, 366 Ill. App. 3d 857, 862 (2006) (citing
only Brewster, which expressly mentions sections 315 through 319, but then mysteriously increasing

the number of sections adopted, to include sections 314 through 320).
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However, we first note that neither Estate of Johnson nor Kirk (nor, for that matter, Srewster
nor Iseberg) involved a claimed application of section 318. Both Estate of Johnson and Kirk
involved claims arising from alleged improper medical treatment of third parties who subsequently
injured the plaintiffs; these claims were analyzed under section 319, which speaks to a duty of those
in charge of someone having dangerous propensities. See Estate of Johnson, 1 19111 2d at 503-04;
Kirk, 117 1ll. 2d at 530-31. The “most relevant” section in Brewster was section 317, which
addresses the duty of a master to control the conduct of his servants.- Brewster, 361 Hl. App. 3d at
37: Restatement (Second) of Torts §317 (1965). In /seberg, the plaintiff did not even allege that any
of the Restatement sections applied and imposed a duty on the defendants. /seberg, 366 1ll. App. 3d
at 862.

Patricia has failed to cite, and our research has not revealed, a single case since 7eter in which
our supreme court has specifically addressed, or even quoted, section 318 of the Restatement
(Second) of Torts. We cannot conclude that our supreme court has adopted—explicitly, implicitly,
impliedly, or otherwise—a Restatement section that it has not been called upon to analyze, apply, or
adopt. Even the cases upon which Patricia relies do little more than acknowledge the existence of
section 318. Estate of Johnson says that sections 315 through 319 describe  ‘special relationships’”
that form the bases for exceptions to the general rule of section 315. Estate of Johnson, 1 19111. 2d
at 503. Kirk merely notes that certain types of relationships set out in sections 316 through 3 19 give
rise to a duty to control a third party’s conduct, although none of the types applied there. Kirk, 117
Il 2d at 530. The mere citation to a cluster of sections, or even the analysis some of the nearby
sections, is insufficient to establish the adoption of a restatement section.

The supreme court has addressed more thoroughly and deeply other restatement sections and
specifically did nof adopt them. For example, in a case examining the difference between void and

6
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voidable judgments, the supreme court compared its conclusions with those that it would have
reached if the criteria of section 12 of the Restatement (Second) of Judgments were applied to the
facts of the case. /n re Marriage of Mitchell, 181 1ll. 2d 169, 176 (1998). The court noted that the
result in the case was “consistent with the trend of modern authority” as exemplified by the
Restatement (Second) of Judgments. Mitchell, 181 1ll. 2d at 175. The court then quoted section 12
of the Restatement (Second) of Judgments and applied the criteria of that section to the facts of the
case. Mitchell, 181 1ll. 2d at 176. After determining that adopting the view expressed in the
Restatement would require a re-examination of existing case-law analysis, the court casually noted
that “[t]he parties [did] not ask us to adopt the rule expressed in the Restatement, however, and
therefore we need not decide in this case whether to take that step.” Mitchell, 181 1ll. 2d at 177. In
Mitchell, the court explicitly declined to adopt a restatement section that it specifically quoted,
applied to the facts of the case, analyzed, and compared to existing case law, because the parties did
not ask for it. Here, Patricia cannot cite to a case wherein the court even cited to section 318, let
alone provided the type of analysis that it did in dictum in Mitchell. With such meager authority, we
cannot find the adoption of a restatement section.

Patricia similarly attempts to find adoption of section 318 in this court’s decision in Duncan
v. Rzonca, 133 1ll. App. 3d 184 (1985). Patricia’s specific claim is that the Duncan court adopted
section 316 of the Restatement and that, since sections 316 through 319 are “uniformly discussed
together,” there is “simply no logical explanation for why section 316 but not section 318 would be
adopted in Illinois.” We first note that this court does not have the authority to adopt a restatement
section; as we have already stated, a restatement is binding on Illinois courts only if it is adopted by
our supreme court. See Eckburg, 396 Ill. App. 3d at 169; Lieberman, 391 1ll. App. 3d at 890. In
the absence of Illinois law, we often deem secondary sources, such as the Restatement (Second) of

Y A
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Torts, to be persuasive. * Eckburg, 396 11l. App. 3d at 169. A restatement is a policy statement; this
court does not adopt policy, it applies present law to the facts of the case before it. Further, this
argument relies on the same fallacy as her prior argument: the “adoption” of a section includes the
adoption of other sections “uniformly discussed together.” This argument is not only a non sequitur,
it is irrational as well. Duncan does not support Patricia’s cause.

The restatement that we adopt today is that our supreme court has not adopted section 318
of the Restatement (Second) of Torts..- Therefore, count 11-of Patricia’s third-amended complaint,
interpreted in the light most favorable to her, fails to allege a duty recognized by our supreme court
and fails to set forth a cause of action on which relief may be granted. The trial court did not err in

granting Spangler’s section 2—615 motion to dismiss with prejudice.

A secondary source is not the law. It’s a commentary on the law. A secondary source can
be used for three different purposes: it might educate you about the law, it might direct you to the
primary law, or it might serve as persuasive authority. Few sources do all three jobs well. The
important classes of legal secondary sources include: treatises, periodical articles, legal encyclopedias,

ALR Annotations, Restatements, and Looseleaf services, ***

£ x

Restatements

The restatements were developed by legal scholars initially to restate the law, and currently
to describe what the law should be. In either case, Restatements are very persuasive although they
are not very good at describing the law. They can serve as adequate law finders.” (Emphasis added.)

Secondary Sources, Yale Law School, Lillian Goldman Law Library, http://m-

library law yale.edu/content/secondary-sources.

8-
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For these reasons, the judgment of the circuit court of McHenry County is affirmed.

Affirmed.

JUSTICE HUDSON, specially concurring:

I agree with much of the majority’s analysis in this case as well as the result at which it arrives.
However, I would prefer to refrain from making sweeping and unnecessary statements about the
authority of this court. It is well established that a court should avoid constitutional questions when
a case can be decided on other grounds. In re Detention of Swope, 213 1ll. 2d 210, 218 (2004),
Beahringer v. Page, 204 1ll. 2d 363, 370 (2003). The scope of the authority of this court is a
constitutional matter. See Belleville Toyota, Inc. v. ToyotaMotor Sales, U.S.A., Inc., 199111 2d 325,
334 (2002).

In this case, the majority rejects plaintiff’s contention that this court has adopted section 318
of the Restatement (Second) of Torts, finding plaintiff’s argument “irrational.” Slip op. at 8. This
finding should resolve this question. The majority, nevertheless, goes on to hold that this court does
not have the authority to adopt a section of a restatement. It is unnecessary to consider whether this
court has such authority in light of the majority’s holding that nothing this court previously did would
constitute an adoption of section 318. As I believe it improper to address the issue of the authority

of this court, I do not join this portion of the majority’s opinion.
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appointed to you and we will not ask ques-
tions until he has been appointed—"1 told
him, without his attorney I wouldn’t talk to
him and that would be it. That he didn't
have to say anything.” (He said he didn't
want a lawyer.) (5) If you decide to an-
swer now with or without a lawyer, you
have the right to stop questioning at any
time or stop questioning and consult a law-
yer—"I told him, if I start talking to you
and it becomes apparent to you that you
suddenly think you want an attorney to tell
me and we will stop right there and we
won't ask any further questions at that
point. In other words, he could stop me
from asking anything, at any time and I
will just stop and leave the room.” (He
said he still wanted to talk to me.)

Dickett testified that she gave defendant
the Miranda warnings one at a time,
speaking slowly. After each one she asked
defendant if he understood and he said he
did. She testified that she told him the
word attorney meant lawyer and instead of
the phrase, “appoint a lawyer”, she told
him the court would give him a lawyer.

In contrast to this questioning by Kill
and Dickett, Smith testified that she inter-
viewed defendant on December 15, 1989,
six months after the fire. In questions she
posed which were intended to determine
whether or not he could intelligently waive
what are commonly known as “Miranda
rights or Miranda warnings” she would ask
him “what does this mean, and then I
would say what the particular right was”
and his reaction would be to “look around,
scratch his head and draw a blank. He
didn’t say anything.” From these reac-
tions she concluded that “he didn't under-
stand what these rights meant.”

The contrast in the manner in which the
police officer and assistant State's Attor-
ney advised the defendant and the form of
the questions posed to the defendant by the
psychologist lead us to the conclusion that
the record does not support the trial court’s
conclusion that defendant did not under-
stand his rights and therefore did not
knowingly and intelligently waive them.
The court’s grant of defendant’s motion to
suppress is not supported by the record.

Here we find the defendant was advised

578 N.E2d 33

have an attorney present in language he
could understand. He was advised that
anything he told the officer could be used
against him in court. Defendant then stat-
ed that he wanted to tell the police about
the fire. He repeated the story to the
officer and to the assistant State’'s Attor-
ney in a coherent manner. Although he
was asked to do so, he chose not have his
statement taken down verbatim in writing.
Since he was unable to read, he could not
verify what a written statement contained.

While the State has a heavy burden to
show that a defendant has waived his con-
stitutional rights in a knowing, intelligent
and voluntary manner, (Brownell, 79 Ill.2d
at 516, 38 Ill.Dec. 757, 404 N.E.2d 181) we
find the State has met that burden. We
find the weight of the evidence establishes
that defendant waived his Miranda rights
in a knowing and intelligent manner. For
all of the foregoing reasons the order of
the trial court granting defendant’s motion
to suppress his statements is reversed.

REVERSED.

RAKOWSKI, P.J., and EGAN, J., concur.

217 NLApp.3d 952
578 N.E.2d 33
Byong K. CHOI, Plaintiff-Appellant,
v.

COMMONWEALTH EDISON
COMPANY, Defendant-
Appellee.

No. 1-89-2177.
Appellate Court of Illinois,
First District, Third Division.
July 10, 1991.
Rehearing Denied Aug. 26, 1991,

Independent contractor’'s employee

of his right to remain silent and his right to  brought action against owner of nuclear
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power plant to recover for injuries sus-
tained when he slipped and fell on wet
concrete floor. The Circuit Court, Cook
County, Dean Sodaro, J., granted summary
judgment for owner, and employee appeal-
ed. The Appellate Court, Cerda, P.J., held
that owner’s duty to maintain safe work-
place did not include mopping up water
that accumulated on floor when snow and
jce from pipes used in construction project
melted onto floor, causing puddles of wa-
ter.

Affirmed.

1. Judgment &=185(2)

Although plaintiff does not have to try
his case on defendant’s motion for sum-
mary judgment, he must provide factual
basis which would arguably entitle him to
judgment.

2. Appeal and Error &=949

Determination that summary judgment
is appropriate will not be reversed absent
abuse of trial court’s discretion such that
plaintiff’s right to fundamental justice is
violated.

3. Negligence &=32(2.10)

Landowner owed duty to independent
sontractor's employee o maintain reason-
ably safe workplace.

4. Negligence =50

Landowner’s duty to independent con-
tractor’s employee to maintain reasonably
safe workplace did not extend to taking
precautions against water tracked inside
from natural accumulation outside.

5. Negligence &2, 10

Duty is determined by considering
number of factors, including foreseeability
of harm, likelihood of injury, magnitude of
burden of guarding against it, conse-
quences of placing that burden on defen-
dant, public policy, and social considera-
tions.
6. Negligence 29, 44

Landowner owes no duty where natu-
ral accumulation of snow, jce or water ex-
ists on outside or is tracked into building
by pedestrian traffic.

EXHIBIT C7
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7. Negligence &=28

Property owner has duty and may be
liable in negligence when injuries are result
of unnatural or artificial accumulation of
snow, ice or water, or natural condition
aggravated by owner's use of area and
creation of condition.

8. Negligence &50

Duty owed by owner of nuclear power
plant to independent contractor’s employee
to provide reasonably safe workplace did
not include duty to mop up water that
accumulated on concrete floor when snow
and ice from pipes being brought in from
outside for use in construction project melt-
ed onto floor, causing puddles of water,
where there was no evidence that owner
did anything to aggravate that condition,
but instead condition was continuation of
natural accumulation.

Lane and Munday, Thomas J. Nathan,
Chicago, for plaintiff-appellant.

Johnson, Cusack and Bell, Ltd., John W.
Bell, Michael B. Gunzburg and Thomas H.
Fegan, Chicago, for defendant-appellee.

Presiding Justice CERDA delivered the
opinion of the court:

Plaintiff, Byong K. Choi, brought this
action against defendant Commonwealth
Edison Company seeking recovery for inju-
ries sustained when plaintiff fell on a con-
crete floor while working at a construction
gite. The trial court granted defendant's
motion for summary judgment. On appeal,
plaintiff argues that the trial court erred in
granting defendant’s motion for summary
judgment because a genuine issue of mate-
rial fact exists. In addition, he argues that
the trial court erred by failing to recognize
defendant’s duty to provide a safe work-
place for workmen engaged in construction
work on its premises and by failing to
extend that duty to include taking precau-
tions against the accumulation of water
inside the building.

On January 10, 1979, plaintiff Choi was
employed by Universal Power Piping, Inc.
(UPP) as a welder at the Dresden Nuclear
Power Plant, which is owned by defendant

—
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Commonwealth Edison Company. UPP
was a subcontractor hired by Common-
wealth Edison to complete installation of a
decontamination flushing system in the Re-
actor 1 building. Plaintiff was working on
the third-floor turbine deck receiving pipes
brought in from the outside by UPP em-
ployees. While stored outside, the pipes
became encrusted with snow and ice. Once
inside, the pipes were raised from the
ground floor to the third-floor turbine deck
area by an overhead crane, which was oper-
ated by a Commonwealth Edison employee.
Then, the pipe was taken from the crane,
placed on a cart, and moved through the
interlock hatch to the reactor building by
UPP employees, including plaintiff. Snow
and ice melted from the frozen pipes, form-
ing puddles of water on the deck wherever
the pipes were transported. Plaintiff was
working in this manner all day prior to the
accident.

As plaintiff and a co-worker were carry-
ing a pipe, approximately 20 feet long and
10 inches in diameter, plaintiff slipped on
water that was on the concrete floor. He
fell backward, hitting his back on a pipe,
and a floor spacer fell across his mid-sec-
tion, causing injuries.

Previously, the appellate court upheld
the trial court’s summary judgment order
for defendant regarding a Structural Work
Act (TI.Rev.Stat.1983, ch. 48, pars. 60
through 69). (Choi v. Commonwealth Ed-
ison Co. (1984), 129 Ill.App.3d 878, 85 III.
Dec. 17, 473 N.E.2d 385) In plaintiff’s
second amended complaint, he alleged that
defendant was guilty of several negligent
acts in its supervision of the construction
work. Defendant filed a motion for sum-
mary judgment, arguing that under Illinois
law, it had no duty to take precautions
against natural accumulations of snow, ice
or water that were tracked into a building.
Defendant noted that the UPP foreman's
deposition stated that he did not inform
Edison of the condition because it was the
duty of the contractor’s own employees to
clean up after themselves. Defendant
pointed out that the snow came from pipes
that plaintiff and his co-workers had
brought in and carried to the area,

In response to defendant’s motion for
summary judgment, plaintiff argued that

578 N.E.2d 35

defendant owed him a duty to maintain a
reasonably safe work place because it re-
tained control over the construction work
performed by UPP employees and could
stop the work in progress for safety or
other reasons. Plaintiff also argued that
defendant breached that duty by failing to
provide a reasonably safe workplace and
by failing to stop work that was being
performed in an unsafe manner. In addi-
tion, plaintiff contended that the melted
snow and ice that caused the unsafe condi-
tion did not accumulate naturally, was not
transported into the building by pedestrian
traffic, and was caused by defendant's re-
fusal to allow the pipes to be brought into
the building and cleaned off before being
transported to the work area. Plaintiff
notes that the deposition of Commonwealth
Edison’s superintendent stated that Com-
monwealth Edison employees had the re-
sponsibility to clean snow and ice which
came into the building, had the authority to
stop work being performed in an unsafe
manner, and regularly inspected the area.

Concluding that the facts were essential-
ly undisputed, the trial court ordered sum-
mary judgment for defendant. The trial
court stated that there was a common law
duty of an occupier of land to exercise
reasonable care for the safety of people
lawfully on the premises, but that duty did
not extend to a building owner being re-
quired to mop up water from an accumula-
tion of snow, ice or water brought inside a
building construction site. The trial court
indicated that it would be an impossible
burden placed on an owner of a building
construction site to require following the
independent contractor’s employees
around, mopping up every drip of water
brought in from the outside. The trial
court further ruled that Commonwealth
Edison did not create the dangerous condi-
tion, but merely failed to clean up a mess
which is common whenever building mate-
rials from the outside of a building are
moved into a building.

The trial court analogized this case to
Lohan v. Walgreens Co. (1986), 140 IIL.
App.3d 171, 173, 94 Ill.Dec. 680, 488 N.E.2d
679, which ruled that a landowner has no
duty to clean up snow, ice or water that is
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tracked into a building from a natural accu-
mulation on the outside. The trial court
made no finding whether the accumulation
inside the building was natural or unnatu-
ral, but did state that the water began as a
natural accumulation of snow and ice on
the pipes outside, and was brought into the
building the same way as people tracking it
on their feet. The trial court did not con-
sider the expert’s affidavit and deposition
because it was not factually based. The
expert did not actually examine the premis-
es, the court noted, but merely looked at
photographs.

After the trial court denied plaintiff’s
motion to reconsider, plaintiff appealed the
summary judgment order. Plaintiff’s ar-
gument emphasizes that Commonwealth
Edison owed him a duty to maintain a safe
workplace even though he was employed
by an independent contractor hired by Com-
monwealth Edison. He asserts that the
duty included mopping up water that accu-
mulated on the building’s floor when snow
and ice from the pipes melted onto the
floor, causing puddles of water. Plaintiff
relies on cases holding that the landowner
owes a duty to the employee of an indepen-
dent contractor if the owner retains suffi-
cient control over the contractor's work.
Claudy v. City of Sycamore (1988), 170
I1l.App.3d 990, 120 IlLDec. 812, 524 N.E.2d
994: See Haberer v. Village of Sauget
(1987), 158 11l App.3d 313, 110 Ill.Dec. 628,
511 N.E2d 805, Tsourmas v. Dineff
(1987), 161 ILApp.3d 897, 113 Ill.Dec. 758,
515 N.E.2d 743; Weber v. Northern Illi-
nois Gas Co. (1973), 10 1. App.3d 625, 295
N.E.2d 41; Pasko v. Commonwealth Edi-
son Co. (1973), 14 IlLApp.3d 481, 302
N.E2d 642. These cases state that the
duty owed is to maintain a reasonably safe
workplace.

Even if the water began as a natural
accumulation on the outside, plaintiff as-
serts, Commonwealth Edison’s intervening
acts caused the water to be unnaturally
accumulated on the inside of the building.
In the alternative, plaintiff states, the con-
dition was aggravated by Commonwealth
Edison because it would not allow the pipes
to be stored inside where the snow and ice
could be safely removed after it melted.
Furthermore, plaintiff argues, the pipes
were brought in from the outside and load-

ed onto an overhead crane operated by a
Commonwealth Edison employee. The
overhead crane then took the pipes to the
third floor of the building, where UPP em-
ployees transported the pipes through a
tunnel into the reactor building. By the
time the pipes reached the third floor, the
snow and ice was melting, and water from
the pipes was dripping on the floor. It is
on that water that plaintiff fell and injured
himself.

Defendant responds that the water was a
natural accumulation tracked in from the
outside by UPP employees, including plain-
tiff. It asserts that this situation should be
treated the same as a natural accumulation
tracked in from the outside by pedestrian
traffic, thus creating no duty by the land-
owner.

Defendant relies on two types of cases:
those concerning natural accumulations of
snow, ice or water outdoors and those con-
cerning snow, ice or water tracked into a
building from the outside, whether tracked
in by pedestrians’ shoes, coats or umbrel-
las. In Lohan, 140 IlLApp.3d at 172, 94
Ill.Dec. 680, 488 N.E.2d 679, the plaintiff
slipped and fell on water that had been
tracked from the outside into the common
hallway of the defendants’ stores. The
appellate court ruled that the owners did
not have a duty to continuously remove the
tracks left by customers who had walked
through the natural accumulations of snow
or water outside, tracking them inside.
Even if the owner has knowledge that the
accumulation caused a dangerous condi-
tion, the court stated, there is no duty if
the accumulation is natural. (Lohan, 140
ILApp.3d at 173, 94 Ill.Dec. 680, 488
N.E2d 679.) See also Handy v. Sears,
Roebuck & Co. (1989), 182 IILApp.3d 969,
131 Ill.Dec. 471, 538 N.E.2d 846 (summary
judgment in favor of defendant store af-
firmed where plaintiff slipped and fell on
water located within store); Shoemaker v.
Rush-Presbyterian-St. Luke’s Medical
Center (1989), 187 Ill.App.3d 1040, 135 Il
Dec. 446, 543 N.E.2d 1014 (hospital had no
duty to clean up natural accumulation of
water tracked into hospital on pedestrians’
coats and umbrellas); Serritos v. Chicago
Transit Authority (1987), 153 IlLApp.3d
265. 106 I11.Dec. 243, 505 N.E.2d 1034 (city
transit authority had no duty where pldin-
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tiff fell on snow and slush covered steps of
bus owned and operated by defendant).

[1,2] The purpose of summary judg-
ment is to determine whether a triable is-
sue of fact exists. (Haberer, 158 Ill.App.3d
at 316, 110 Ill.Dec. 628, 511 N.E.2d 805.) It
may be granted if the pleadings, exhibits,
affidavits, and depositions on file establish
that there is no genuine issue of material
fact, and that the moving party is entitled
to judgment as a matter of law. (Il.Rev.
Stat.1985, ch. 110, par. 2-1005(c); Branson
v. R & L Investment, Inc. (1990), 196 IIl.
App.3d 1088, 1090, 143 Ill.Dec. 689, 554
N.E.2d 624.) Although the plaintiff does
not have to try his case, he must provide a
factual basis which would arguably entitle
him to judgment. (Handy, 182 Ill.App.3d
at 972, 131 Ill.Dec. 471, 538 N.E.2d 846.)
The determination that summary judgment
is appropriate will not be reversed absent
an abuse of the trial court’s discretion such
that the plaintiff's right to fundamental
justice is violated. Breeze v. Payne (1989),
181 IlLApp.8d 720, 727, 130 Ill.Dec. 386,
537 N.E.2d 453.

[3-5] Commonwealth Edison owed
plaintiff the duty to maintain a reasonably
safe workplace, but it did not extend to
taking precautions against water tracked
inside from a natural accumulation outside.
Duty is determined by considering a num-
ber of factors: the foreseeability of harm
(Breeze, 181 Ill.App.3d at 727, 130 Ill.Dec.
386, 537 N.E.2d 453), the likelihood of the
injury, the magnitude of the burden of
guarding against it, the consequences of
placing that burden on the defendant, pub-
lic policy, and social considerations. Deal-
ers Service & Supply Co. v. St. Louis
National Stock. (1987), 155 Ill.App.3d
1075, 1080, 108 Ill.Dec. 664, 508 N.E.2d
1241.

[6,7] In Illinois, a landowner owes no
duty where a natural accumulation of
snow, ice or water exists on the outside or
is tracked into a building by pedestrian
traffic. (Lokan, 140 IlLApp.3d at 172, 94
Ill.Dec. 680, 488 N.E.2d 679.) However, a
property owner does have a duty and may
be liable where the injuries are a result of
an unnatural or artificial accumulation, or
a natural condition aggravated by the own-
er's use of the area and creation of the
condition. (Handy v. Sears, Roebuck &

578 N.E2d 37

Co. (1989), 182 1. App.3d 969, 971, 181 IIL.
Dec. 471, 538 N.E.2d 846.) To establish a
duty, the plaintiff must make an affirma-
tive showing of an unnatural accumulation
or an aggravation of a natural condition
before recovery will be allowed. (McCann
v. Bethesda Hospital (1979), 80 I1l.App.3d
544, 549, 35 IlL.Dec. 879, 400 N.E.2d 16.)
Plaintiff made no such showing in this
case.

[8] Therefore, summary judgment for
defendant was proper. The water in the
nuclear power plant was a continuation of
a natural accumulation. There was no evi-
dence presented that Commonwealth Edi-
son did anything to aggravate the condi-
tion. To require an owner of a construc-
tion site to follow workmen around and
immediately clean up any melting snow, ice
or water that had been brought in from the
outside would be too high a burden.

Affirmed.

WHITE and GREIMAN, JJ., concur.

217 TlL.App.3d 958
578 N.E.2d 37

FISTER/WARREN, successor in interest
to Charles L. Fister and Associates,
Inc., a corporation; Charles L. Fister
and Robert J. Warren, Plaintiffs-Appel-
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BASINS, INC., a Wyoming corporation,
and Georgia Marble Company, a Geor-
gia corporation, Defendants-Appel-
lees/Counter-Plaintiffs-Appellants.
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Rehearing Denied Aug. 30, 1991.
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debridement and skin
a two-and-one-half-year

In Fomond, hoist for transport brought negligence aetion
old girl sustained against telephone company. The Circuit
third-degree burns that required at least sev-  Court, Cook County, Anthony J. Bosco, J.,
en surgeries, including two skin and granted summary judgment for telephone

continued physical therapy even several company. Contractor appealed. The Appel-
rdon, J., held that: (1) contrac-

years after receiving the burns. In Negrete, )ate Court, Go
‘f‘mn’;“o‘z“u“t;’ld r:a:l\u boy Su‘“nimed lb:r tor's motion for reconsideration Was timely;
m water, res ng in pe anent s w ¢ ’ ’ arilyv
: : : g (2) telephone company had not voluntarily
Ting % K 60% Of.hls body and._due to the - dertaken duty 0 properly maintain and
burnxn: of b gen}:::l m:ﬂ;x)salble permad-  ocure battery hoist for transport; (3) tele-
t to hi ctiv ity. ’ y :
rlx;."nR élnag&e defen d::) pou legrir‘:a:llg- phone company was not liable as gratuitous
hol on top of the female victim's head and t;ixlor‘.-an(:) “(: ma! court did n?f' abu.se -
then threw a lit match at her, causing her scretion DY enying contractor’s motion {0
head, face, chest and pants o ignite. amend his complaint-
In light of the above-cited case law, I Affirmed.

would reverse defendant’s conviction for hei-

nous battery.
Defendant was properly convicted of a8~ Judgment =321, 386(1)

gravawd battery against a child, however, no
sentence Was imposed for that crime. If & Posttrial motion must be filed within 30

reviewing court reverses a conviction on  days of final judgment or trial court will lose
which the sentence Was imposed, it can Te- jurisdiction t0 modify or vacate final order
mand for gentencing on a conviction on which  which it entered after lapse of 30 days-
no sentence wWas im Such process has S HA. 735 ILCS 5/2-1203.

been approved in Peopie v. Dizon, 91 TN.2d

346, 63 TlLDec. 442, 438 N.E2d 180 (1982) 2. Motions =39

and People v. F raniz, 150 Tl App.3d 296, 300,

103 TLDec. 649, 501 N.E2d 966 (1986) (i Motion to reconsider is posttrial motion,
the reviewing court acts to affirm the incom- and therefore falls within purview of post~
plete judgment of conviction, the reviewing judgment motions which must be filed within
court then must remand the cause for impo- 30 days after challenged judgment is en-
sition of sentence”). tered. S.H.A. T35 [LCS 52-1203.

283 TlL.App.3d 126
669 N.E.2d 645
Fernando LAJATO, Plaintiff-Appellant,

3. Appeal and Error &=344

Only if posttrial motion is timely filed
will it extend time for filing notice of appeal
Sup.Ct.Rules, Rule 308(a)1).

4. Judgment 186
AT & T, INC- Defendant-Appelice, and  ithough no certificate of service was

Third Party Plaintiff (Quinn Delivery :

; . til well after 30 days of entry of sum
, Inc., Party Defendant). ¢ ) >
Service, Inc,, Third Party Defendan:- sy ggment. S.H.5 735 TLCS 52-1208; §

No. 1-95-0447. Ct Rules, Rule 104.
Appellate Court of Illinois,
First District, Fifth Division. 5. Appeal and Error =893(1), 1073(1)
Aug. 9, 1996. Although trial court did not ente

motion for reconsideration of summary jud
ment in erroneous belief that it did not ha

Independent contractor who was injured
jurisdiction %0 hear motion, appellate co

when loading telephone company’s battery
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it negligence

any. The C nsider merit of motion, as grant of sum-
thony J. Boses, y judgment required de novo review by
sent for te pellate court to determine question of law.
sealed. The Negligence €36

|d that: (1) ce

Independent contractor could not base
wrsonal injury action against defendant on
ory of premises liability, where he was
in bed of his truck and not due to any
ndition of defendant’s premises.

eration was ©
1ad not volunty
werly maintaim
transport; (3)
liable as grata
1 did not abuse
tractor'’s moties

Appeal and Error &893(1)
Appellate review of order granting sum-
7 judgment is de novo.
& Judgment &=185(2)
Negligence &=1
To withstand motion for summary judg-

1) ent in action based in negligence, plaintiff

¢ be filed withi ast allege fact.s. sufficient to show that de-

. o adant owed him a duty, that defendant

* trial court will TP Y

T e pached that duty, and that his injury proxi-

- 5 mately resulted from that breach.
lapse of 30

3. Negligence =20

Telephone company did not voluntarily

dertake duty to properly maintain and se-

-« is posttrial = » its battery hoist for transport, where

dependent contractor, who was injured by
ist when loading it for transport as result
loosening of strap securing motor, had
lal discretion in preparing and moving
hsist, and there was no evidence that tele-
Bone company had strapped motor, that
pping was undertaken as protection for
ntractor, or that contractor relied upon
ety of strapping. Restatement (Second)
Torts § 323.

Negligence &136(14)

Whether a duty has been voluntarily
dertaken is question of law to be deter-
ined by court. Restatement (Second) of
s § 323.

in purview of
must be filed
«d judgment =
5/2-1203.

344
tion is timely

ing notice of
N1).

- filed within 30
dgment was G
of service was
f entry of sums
LCS 52-1203; Su l. Bailment €=35

Telephone company was not liable as
atuitous bailor for injuries sustained by
dependent contractor when strap securing
otor on battery hoist loosened when con-
mctor was loading hoist for transport,
here contractor presented no evidence oth-
than inadmissible hearsay rumors to show

893(1), 1073(1)

1 did not entes
n of summary J
* that it did not
tion, appellate ¢
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either defect in hoist or that telephone com-
pany knew or should have known of any
dangerous propensities in hoist.

12. Appeal and Error =169

Contentions not raised in trial court are
waived on appeal, even in summary judg-
ment case.

13. Bailment <=9, 21

Gratuitous bailor may be liable for phys-
jcal harm caused by use of chattel when he
knows or has reason to know that chattel is
or is likely to be dangerous when put to use
for which it was supplied, has no reason to
believe that those for whose use chattel is
supplied will realize its dangerous condition,
and fails to exercise reasonable care to in-
form user of its dangerous condition or of
facts which make it likely to be dangerous.

14. Judgment &=185(1)

Unsubstantiated hearsay statements
cannot be considered in ruling on motion for
summary judgment.

15. Pleading =236(6)

Trial court did not abuse its discretion
by denying motion of independent contractor,
who was injured when loading telephone
company’s battery hoist for transport, to
amend his complaint to allege more specifi-
cally facts that there was voluntary under-
taking by telephone company, after trial
court granted summary judgment for tele-
phone company, where issue was not that
complaint was deficient in its framing of is-
sues but that evidence presented in support
of voluntary undertaking theory failed to es-
tablish genuine issue of material fact, and
amendment would be prejudicial to telephone
company in that amendment was sought on
eve of trial and five years after inception of
lawsuit, with no explanation as to why con-
tractor never before attempted to develop
facts necessary to withstand telephone com-
pany’s summary judgment motion.

Beerman, Swerdlove, Wologhin, Barezky,
Becker, Genin & London, Harvey L. Walner
& Associates, Chicago (Alvin R. Becker, Har-
vey L. Walner, Christopher A. White, of
counsel), for Appellant.
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William F. DeYoung, Loretto M. Kennedy, upon the undisputed facts, it was clear that Gff approac
Carole C. Tubbesing Burke, Weaver & Prell, owed no duty of care to plaintiff with resped & motor a
Chicago, for American Telephone & Tele- to his injuries. In support of its motion, mpped and s
graph. & T submitted excerpts of the depositi also testified

testimony of plaintiff and a copy of the dels strap to ens)

Justice GORDON delivered the opinion of ery services contract between AT & T u wus frmly

. the Court: Quinn. In his deposition, plaintiff testif with the
{ This is an action for damages brought by that on the date of the accident, July 1, 198 before att
the plaintiff, Fernando Lajato, arising from he was making pick-ups and deliveries e then wi

injuries he incurred while working as an telephone equipment at various AT & T log i truck and

independent contractor for third-party de- tions as an independent contractor for Qui which
fendant Quinn Delivery Service, Inc. (Quinn) He stated that he had received instructi & order to
to move a battery hoist owned by defendant from Quinn via radio to go to an AT & raising tl

el up
d into the

R’ into the

AT & T. AT & T filed a contingent third- property in Rolling Meadows, Illinois,
party complaint against Quinn, not at issue Scene of the accident, to pick up a batt
in this appeal, seeking indemnification pursu- hoist and to transport it to another AT
ant to the delivery service contract between location in Rockford, Illinois. Approxi
Quinn and AT & T, in the event plaintiff 99% of plaintiff's delivery work for
recovered a judgment in his tort action involved pick-ups and deliveries of AT
against AT & T. AT & T subsequently filed equipment. The plaintiff stated that AT
a motion for summary judgment against did not direct him in his moving work,
plaintiff which the trial court granted. In rather, allowed him to use his own expe:
that order, the court also denied plaintiffs 10 determine how each move would be iv the
oral motion requesting leave to amend his complished. causing
complaint. Subsequently, plaintiff filed a Plaintiff further testified that the bat pd that
motion to reconsider, which the court ulti- hoist, which weighs approximately %o the ac
mately struck by reason of its alleged lack of pounds, was used to lift batteries weig w0 mon
jurisdiction to hear it. Plaintiff appeals from  approximately 300 pounds up onto she fom an A
the orders granting summary judgment to  Plaintiff described the hoist as being rec Bborers a
AT & T, denying his motion to amend his gylar in shape, on wheels, and consisting PhntifT's :
complaint, and refusing to hear his motion to Jarge, black metal frame with a motor becaus
reconsider. AT & T has moved to dismiss hoist accessories suspended from the Emately s
this appeal for lack of appellate jurisdiction. middle of the frame. The hanging motor

In November 1989, plaintiff filed a com- accessories could be pulled to one side
plaint against AT & T, wherein he alleged hoist frame and secured thereto with a
that on July 1, 1988, he was on the premises strap and a chain, both of which were
of AT & T on behalf of Quinn in order to attached to the hoist, in order to stabili
move an AT & T battery hoist. The com- hoist during transport and when not in @
plaint further alleged that while performing perform its battery-lifting function. It
that task, the hoist fell upon him, causing plaintiff's customary practice to inspectl
him injuries for which he sought damages. hoist to ensure that the motor and ace
The complaint averred that AT & T was ries were firmly secured with the strap
negligent in its failure to maintain, inspect, the chain prior to moving the hoist.
and repair the battery hoist, and for AT & had moved this particular hoist on at .
T°s failure to warn plaintiff of the propensity 10-15 different occasions. services
of the. hoist to fall. In April 1990.‘AT &T Plaintiff's deposih‘on further revealed a8 orden
filed its answer, specifically denying each yhen he reached the AT & T Rolling % March

furthe
R iInto the
amd boist
Beyond his
and the a

of th

n o
sul

F contract

Em throt
perforn
AT &

tel

basis for recovery alleged in plaintiff's com-  ows Jocation, an AT & T employee di fur

plaint. The matter was scheduled for trial in him to the hoist, and that after that .

June 1995. conversation, plaintiff had no further d Bave th
On April 25, 1994, AT & T filed a motion sions with anyone, AT & T employe and o

for summary judgment, alleging that, based otherwise, until after the accident. Riste
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intiff approached the hoist, he observed
its motor and accessories were already

, it was clear ¢
laintiff with

. of its motiosy pped and secured to the hoist’s frame.

of the dep also testified that he personally examined
a copy of the strap to ensure that the hanging appara-
ween AT & T was firmly secured to the frame of the

with the nylon strap and the motor
before attempting to move the hoist.
intiff then wheeled the hoist to the back
this truck and onto his truck’s hydraulic lift
tform, which he had lowered to ground-
ol in order to lift the hoist into his truck.

1, plaintiff tess
sident, July L,
; and deliverinsy
arious AT T
ntractor for §
aceived ins

go to an AT & pr raising the lit and the hoist from
wdows, [lliness § and-level up to the truck’s bed, plaintiff
pick up a bed into the truck bed and began to pull
to another A¥Y hoist into the bed.

ois. aintiff further testified that while pulling
e boist into the truck, the strap around the
and hoist accessories loosened for rea-
beyond his knowledge, permitting the
and the accessories to swing free and
weight of the hoist to shift towards him.
ediately thereafter, the hoist fell onto
iff, causing him various injuries. Plain-
stated that there were no known wit-
es to the accident. He also stated that
two months after the accident, he
3 from an AT & T installer that certain

Approx
v work for §
liveries of AT
stated that AN
moving wesls
e his own @&

move would

ed that the
approximateis 3

batteries

is up onte

ist as being laborers at AT & T had told him that
, and cons plaintiff's accident, they would not use
. with & 3 boist because it was unsafe, and that AT

ded from e
hanging =

ultimately shipped the hoist back to the
facturer.
addition to plaintiff's deposition testimo-

d 10 one e

hereto vl & T submitted the Quinn-AT & T
{ which contract in support of its motion for

rder to § ry judgment. That contract reveals

Quinn, through its own independent con-
s, performed moving services for de-
AT & T. The contract required

g fanc
e U = - '

motor sad to
with the seive, pick up, load, transport, unload,
the host. deliver telephone equipment and other

i hosst am erial (the “Material”), and perform the
services provided for in this agree-
as ordered by (AT & T) from April 1,
987 to March 31, 1989.”
contract further provided that Quinn or
pents
all have the sole and exclusive care,
tody and control of the Material from
F the time it is tendered to [Quinn], [Quinn's]
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agents or servants, until it is delivered to
and accepted by [AT & TJe: w02

In his response to AT & T's motion for
summary judgment, plaintiff argued that AT
& T had voluntarily assumed and breached a
duty to him to keep its premises safe and to
maintain the hoist such that it would not do
harm to those moving it. In support of his
position, plaintiff attached additional excerpts
from his own deposition, pointing to his testi-
mony that the AT & T hoist's motor and
accessories were already secured to the
frame of the hoist by the nylon strap and the
motor chain when he arrived at the site to
move the hoist. He also referred to his
testimony that there was no motor lock se-
curing the motor to the frame, and that the
motor and accessories would not have swung
free after the strap loosened if there had
been such a motor lock.

In a hearing on July 27, 1994, the trial
court granted AT & T's motion for summary
judgment with prejudice. Later at that
same hearing, the trial court heard plaintiff's
oral request for leave to amend his complaint
pursuant to section 2-1005(g) of the Illinois
Code of Civil Procedure (785 ILCS 52-
1005(g) (West 1994)), where plaintiff argued
that he should be allowed to amend his com-
plaint to show that AT & T voluntarily un-
dertook to secure the hoist and did so negli-
gently. The court denied plaintiff's motion
to amend, stating as its reason that “lilt's
an '89 case.”

On August 25, 1994, within 30 days of the
July 27 order granting summary judgment
and denying leave to amend, plaintiff filed a
motion to reconsider. However, plaintiff did
not serve AT & T with that motion until
September 18, 1994, at which time he trans-
mitted that motion to AT & T via facsimile at
AT & T's request. No notice of motion was
served upon AT & T until November 9, 1994,
and plaintiff did not file a certificate of ser-
vice for that motion until November 17, 1994.

AT & T subsequently filed a motion object-
ing to plaintiff's motion to reconsider, argu-
ing that the trial court had no jurisdiction to
hear it based on plaintiffs failure to file a
proof of service within 30 days of the July 27
order. On January 13, 1995, the trial court
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sustained AT & T's objection, finding that it
had no jurisdiction to hear plaintiff's motion
to reconsider, and therefore did not address
the merits of that motion. On January 25,
1995, within 30 days of the trial court’s Janu-
ary 13 order, plaintiff filed his notice of ap-
peal, both from that order and from the July
27, 1994 order granting summary judgment
and denying plaintiff leave to amend.

Plaintiff contends on appeal that the trial
court erred in granting summary judgment
because by improperly securing the battery
hoist for transport, AT & T negligently per-
formed a voluntary undertaking, and because
as a gratuitous bailor, AT & T knew the hoist
was dangerous yet failed to inform plaintiff
of its dangerous condition. Plaintiff also con-
tends that the trial court abused its discre-
tion in denying him leave to amend his com-
plaint after the grant of summary judgment.

I. JURISDICTION:

Before reaching plaintiff's contentions on
appeal, we must first address defendant’s
motion to dismiss this appeal for want of
appellate jurisdiction. Bell Federal Savings
& Loan Ass'n v. Bank of Ravenswood, 203
ILApp.3d 219, 148 Ill.Dec. 559, 560 N.E.2d
1156 (1990). In its motion to dismiss, AT &
T contends that plaintiff's failure to file a
proof of service with its August 25, 1994
motion to reconsider prevents this court from
reviewing either of the trial court’s July 27 or
January 13 orders. Defendant argues, some-
what obliquely, that plaintiffs motion to re-
consider should not be considered as being
timely filed, because it was not accompanied
by a proof of service, and as a result, the trial
court was correct in stating that it had no
jurisdiction to consider it. Consequently, de-
fendant would urge that the motion to recon-
sider did not have the effect of extending the
time for filing plaintif’s notice of appeal be-
yond the initial 30 day period following entry
of the summary judgment order. See Illinois
Supreme Court Rule 303(a)1) (155 IlL.2d R.
303(a)1)) (discussed more fully below). We
disagree.

[1-3] Under Supreme Court Rule
308(a)1), a notice of appeal must be filed
within 80 days after the entry of the final
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judgment from which the appeal is taken, or,

669 N.E.2d 649

if a timely post-trial motion directed at the
judgment is filed, within 30 days after enury
of the order disposing of the last pending
post-trial motion. (134 Il.2d R. 303(a)(1)k
Under section 2-1203 of the Illinois Code of
Civil Procedure, a post-trial motion must be
filed within 30 days of a final judgment. 73§
ILCS 52-1203 (West 1994). Otherwise, the
trial court will lose jurisdiction to modify or
vacate the final order which it entered after
the lapse of 30 days. Archer Daniels Mid-
land Co. v. Barth, 103 111.2d 536, 83 Ill.Dec.
382, 470 N.E2d 290 (1984); In Matter of
Application of County Treasurer, 208 ML
App.3d 561, 153 Tll.Dec. 528, 567 N.E.2d 486
(1990). A motion to reconsider is a post-trial
motion (Elmhurst Auto Parts v. Fencl-Tufo
Chevrolet, 235 IIl.App.3d 88, 175 Ill.Dec. 7L,
600 N.E.2d 1229 (1992)), and therefore “falls
within the purview of post-judgment motions
which must be filed within 30 days after the
challenged judgment is entered.” Sho-Deew,
Inc. v. Michel, 263 Ill.App.3d 288, 290, 200
Il.Dec. 729, 732, 635 N.E2d 1068, 107
(1994). Only if a post-trial motion is timely
filed pursuant to section 2-1203 will it extend
the time for filing the notice of appeal under
Rule 308(a). In Matter of Application of
County Treasurer.

[4] Thus, the question as to whether the
appellant’s notice of appeal was filed beyond
the 30 day period allowed under Rule 303(a),
thereby depriving this court of its jurisdie-
tion, depends upon whether the failure to file
a certificate of service vitiated the filing of
the plaintiffs motion to reconsider. If we
determine that the filing of plaintiff's motion
to reconsider on August 25 within 30 days
after the July 27 summary judgment order
was timely, notwithstanding the failure to file
an accompanying certificate of service within
that 30-day period, then plaintiff's notice of
appeal from both the July 27 and the Janu-
ary 13 orders was timely. This would follow
under Rule 303(a), since the notice of appeal
was filed on January 25, within 30 days after
the trial court’s disposition on January 13 ¢
plaintiff's motion to reconsider. On the oth-
er hand, if the trial court was correct in its
determination that under section 2-1203, the
timely filing of a certificate of service is
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of the summary judgment order, would
untimely pursuant to Rule 303(a) and
ve this court without appellate jurisdie-

The rule is clear that the absence of a
lificate of service will not vitiate the filing
a motion to reconsider. This matter has
en specifically preempted by Illinois Su-
eme Court Rule 104 (134 1.2d Rule 104),
provides at parts (b) and (d) as follows:
“(b) Filing of Papers and Proof of Service.
Pleadings subsequent to the complaint,
written motions, and other papers required
to be filed shall be filed with the clerk with
a certificate of counsel or other proof that
copies have been served on all parties who
have appeared * * *.

- . - . . .

{d) Failure to deliver or serve copies as
required by this rule does not in any way
tmpair the jurisdiction of the court over
the person of any party, but the aggrieved
party may obtain a copy from the clerk
and the court shall order the offending
® party to reimburse the aggrieved party for
the expense thereof.” 134 I11.2d R. 104(b),
" (d) (Emphasis added).

1 as to whether
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then a fortiori, the failure to serve a certifi-
cate of service will not impair the validity or
timeliness of the motion. See In re Mar-
riage of Collins.

Defendant’s reliance on Viahakis v. Par-
ker, 3 IlLApp.3d 126, 278 N.E.2d 523 (1971)
(abstract of op.) and Ingrassia v. Ingrassia,
156 IlLApp.3d 483, 109 Ill.Dec. 68, 509
N.E2d 729 (1987) is misplaced. Although
Viahakis reached a contrary result, it is clear
that that opinion did not purport to in any
way consider or confront the impact of Rule
104(d) in its determination. That opinion has
therefore been distinguished and rejected on
that basis in Kollath v. Chicago Title and
Trust Co, 24 IlLApp3d at 357-58, 321
N.E.2d at 348 (“Rule 104(d) renders a failure
to comply with Rule 104(b) * * * non-juris-
dictional * * * [and] the only cases decided
since enactment of rule 104(d) which reached
a contrary result [, including Viehakis
Parker,] did not consider that provision at
all”). Likewise, the opinion in Ingrassia
does not purport to consider rule 104(d) in its
determination. Moreover, Ingrassia does
not purport to deal with the validity or time-
liness of the filing of a post-trial motion, but,
rather, with the sufficiency of the notice of
that motion when given to the opposing party
only a few hours before the hearing on the
motion. Hence, Ingrassia is not in point,
since here there is no question that defen-
dant had actual knowledge of the pendency
of plaintiffs motion to reconsider well in
advance of the scheduled hearing date on
that motion.

Consequently, plaintiff's August 25 motion
to reconsider, and therefore his January 25
notice of appeal, were seasonably filed, not-
withstanding that no certificate of service
was filed until long after 30 days had passed
since summary judgment was entered on
July 27. Since the August 25 motion was
timely, the notice of appeal filed on January
25 complied with Rule 303(a) since it was
filed within 30 days after the trial court
disposed of the motion to reconsider, albeit
on jurisdictional grounds, on January 13.
Accordingly, our jurisdiction to review both
the July 27 and January 13 orders of the trial
court remains unimpaired.
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[5] Defendant next would urge that if we
determine that the January 13 order is re-
viewable, we should confine our review solely
to the correctness of the trial court’s denial
of its jurisdiction over the motion to recon-
sider. Defendant contends that if we find
that the trial court's jurisdictional determina-
tion was erroneous, we should remand the
matter to the trial court to allow the trial
court to first consider the merit of that mo-
tion. We disagree for the same reasons as
articulated in Myers v. Health Specialists,
S.C.,, 225 Ill.App.3d 68, 167 Ill.Dec. 225, 587
N.E2d 494 (1992). There, the court stated
as follows:

“Defendant initially urges us, without cita-

tion to authority, to remand this matter to

the circuit court because that court did not
address the merits of plaintiff's motion.

This argument betrays a misperception of

the nature both of the question presented

and of our review. As noted above, we
consider summary judgment orders de
novo: we, like the circuit court, must de-
cide only whether the parties’ pleadings
and other submissions present an issue of
triable fact and if not, whether plaintiff is
entitled to judgment as a matter of law.

This is a question of law, not of fact.”

Myers v. Health Specialists, S.C., 225 IlL

App3d 68, 76, 167 Ill.Dec. 225, 231, 587

N.E.2d 494, 500 (1992).

Here, too, the grant of summary judgment is
subject to de novo review, requiring our de
novo determination whether the submissions
of the parties presented triable issues of fact
and if not whether defendant was entitled to
a judgment as a matter of law. Thus, here,
as in Myers, we may consider this appeal on
its merits without the necessity of a remand.

II. MERITS:

[6] As noted earlier, plaintiff contends on
appeal that the trial court erred in granting
summary judgment because the facts are

1. As previously noted, at the trial level, plaintiff
urged liability both on the basis of premises
liability and the law governing voluntary under-
takings. Plaintiff has conceded on appeal that
he cannot base his action against AT & T upon a
theory of premises liability as a matter of law,
due to the holding in Pagano v. Occidental Chem-

ical Corp., 257 IlLApp.3d 905, 913, 196 1ll.Dec

24, 30, 629 N.E.2d 569, 575 (1994), insofar as he
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669 N.E.2d 651
sufficient to create an inference that AT & T % ‘b‘
voluntarily assumod a duty to proporly s | e e

cure the battery hoist for transport, a duty
which was breached as a result of AT & T's
negligence. Additionally, plaintiff contends,
for the first time on appeal, that there was
error in granting summary judgment be-

L3

~-1

e cedem
e
Procmas
InBewneces

cause the facts are sufficient to create an . 66, 178 1
inference that as a gratuitous bailor, AT & T SRy Zirmba
knew the hoist was dangerous yet failed to WDee 255 565
inform plaintiff of its dangerous condition & Bme] Wik
Plaintiff also contends that even if summary ‘h eomoerr
judgment was properly entered in favor of ‘ ¥ parported vo
AT & T under the issues framed by the PES of the Res
existing complaint, the trial court abused its gowsides as follon
discretion in denying him leave to amend his “One who unc
complaint pursuant to section 2-10056(g) of esmsideration.
the Illinois Code of Civil Procedure (736" & which be st
ILCS 52-1005(g) (West 1994)).! for the protect
[7,8] We first address plaintiffs conten- > w‘;;l\u}:‘
tion that the trial court erred in entering R e S
summary judgment pursuant to the issues amdertaking, if

framed by the existing complaint. Summary RN
judgment is proper when the pleadings, de ) bis failure
positions and affidavits on file, construed & creases the
the light most favorable to the nonmoving ®) the harm
party, establish that there is no genuine issu other’s reli:
of material fact and that the moving party & Restatemer
at 135 (1968

entitled to a judgment as a matter of law.
See generally 735 ILCS 52-10056 (We
1994); First State Insurance Co. v. Mont-
gomery Ward & Co., 267 IlLApp.3d 851, 204
IlLDec. 814, 642 N.E.2d 715 (1994); Torres &
City of Chicago, 261 IlLApp.3d 499, 197 Ik
Dec. 985, 632 N.E.2d 54 (1994); Giannoble &
P & M Heating & Air Conditioning, Ine,
233 IlLApp.3d 1051, 175 Ill.Dec. 169, 58
N.E.2d 1183 (1992). Appellate review of am
order granting summary judgment is
novo. E.g., Hesselink v. R.L. Perlow Corpy
265 IlLApp.3d 473, 202 Ill.Dec. 36, 63%
N.E.2d 575 (1994); La Salle National Ba:

v. Skidmore, Owings & Merrill, 262 TR
App.3d 899, 200 Ill.Dec. 225, 635 N.E.2d

incurred his injuries in the bed of his truck,
not due to any condition of AT & T's premises
See also Jackson v. Hilton Hotels Corp .
IILApp.3d 457, 214 1ll.Dec. 31, 660 N.E.2d 228
(1995) (in action based on premises liability,
duty to plaintiff existed where plaintiff failed
show that his injuries were caused by any cos
tion of the premises).
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(1994). To withstand a motion for summary
Jjudgment in an action based in negligence, a
plaintiff must allege facts sufficient to show
that the defendant owed him a duty, that
defendant breached that duty, and that his
injury proximately resulted from that breach.
See DiBenedetto v. Flora Townsh ip, 153
lll2d 66, 178 Ill.Dec. 777, 605 N.E.2d 571
(1992); Ziemba v. Mierzwa, 142 T11.2d 42, 153
I.Dec. 259, 566 N.E.2d 1365 (1991).

[9,10] With respect to plaintiff's conten-
tion concerning AT & T’s duty arising from
its purported voluntary undertaking, section
323 of the Restatement (Second) of Torts
provides as follows:

“One who undertakes, gratuitously or for
consideration, to render services to anoth-
er which he should recognize as necessary
for the protection of the other’s person or
things, is subject to liability to the other
for physical harm resulting from his failure
to exercise reasonable care to perform his
undertaking, if

ntiff’s contem

d in entering
to the issuss

nt. S.mmm : (a) his failure to exercise such care in-
l“l"“h“ﬁ;d de- creases the risk of such harm, or

» construed & (b) the harm is suffered because of the
he nonmoving

other’s reliance upon the undertaking.”
Restatement (Second) of Torts § 323,
at 135 (1965).

See generally, Cross v. Wells Fargo Alarm

' genuine e
wving party &
natter of e

2-1005 (Wesh .
Co. v Mol Services, 82 Tll.2d 318, 45 Il.Dec. 121, 412
pp.3d 851, 3 N.E.2d 472 (1980); Jackson v. Hilton Hotels

¥4); Torvesml :Corp., 277 IIL.App.3d 457, 214 Ill.Dec. 31, 660
d 499, 197 N.E.2d 222 (1995). Whether a duty has been
. Giannolitll oluntarily undertaken is a question of law to
".“”mm} ® determined by the court. Gouge v. Cen-
Dec. 168 #ral Illinois Public Service Co, 144 IN.2d
\ review & 35, 163 Ill.Dgc. 842, 582 N.E.2d 108 (1991);
igment s # son v. Hilton Hotels Corp.

Periowe Com In the instant case, plaintiff has failed to

Dec. 36 lege facts sufficient to establish in the first
Jational B e that defendant voluntarily assumed
rrill. 282 undertook any duty to properly maintain
35 N.E24 @nd secure the battery hoist for transport.

: irst, it is undisputed that AT & T had
of his track, gither control nor influence over the man-
&1 s er in which plaintiff, an independent con-
560 N E 2 r retained by Quinn (who was also an
ises liab dependent contractor), readied or moved

slaintiff
d by any

hoist, and that plaintiff had total discre-
bn in preparing and moving the hoist.
oreover, plaintiff did not submit any evi-

dence that AT & T strapped the motor to the
hoist, nor any evidence regarding whether
the strapping was undertaken as protection
for the plaintiff. Lastly, and more over-
ridingly, even if we were to presume that the
strapping was effected by AT & T, there is
no evidence whatsoever submitted by plain-
tiff that he relied upon the safety of that
strapping. In fact, the record is clear that
plaintiff himself checked the strapping of the
motor to ensure it was fastened securely
prior to moving the hoist, as was his custom-
ary practice when moving that particular
hoist.

[11-13] Plaintiff urges that even if there
is no basis for liability under a theory of
voluntary undertaking, there is a basis estab-
lished for liability under a theory of gratu-
itous bailment. In that regard, he contends
that there is a genuine issue of material fact
that AT & T, as a gratuitous bailor of the
hoist, breached a duty to plaintiff to provide
a safe hoist or to warn plaintiff of its dan-
gers. We first note that contentions not
raised in the trial court are waived on appeal,
even in a summary judgment case. Witek v,
Leisure Technology Midwest, Inc, 39 Il
App.3d 637, 640, 350 N.E.2d 242, 245 (1976)
(“This rule of waiver applies even in a sum-
mary judgment case”); Wilson v. Gorski’s
Food Fair, 196 IlLApp.3d 612, 143 IllDec.
477, 5564 N.E.2d 412 (1990). However, even
if the argument were preserved, we note that
there was no evidence presented that AT &
T breached a duty to plaintiff as a gratuitous
bailor of the hoist.

“[A] gratuitous bailor may be liable for
physical harm caused by the use of his
chattel when he knows or has reason to
know that the chattel is or is likely to be
dangerous when put to the use for which it
is supplied; has no reason to believe that
those for whose use the chattel is supplied
will realize its dangerous condition: and
fails to exercise reasonable care to inform
the user of its dangerous condition or of
the facts which make it likely to be danger-
ous.” Pagano v. Occidental Chemical
Corp., 257 IlL.App.3d 905, 913, 196 Ill.Dec.
24, 30, 629 N.E 2d 569, 575 (1994).
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{14) Plaintiff has not produced evidence
as to any specific defect either in the design
or manufacture of the hoist itself which
would indicate that AT & T had actual or
constructive knowledge that the hoist was
unsafe when it was handed over to plaintiff.,
Plaintiff himself did not testify as to the
condition of the hoist except to say that the
strap loosened. The only other evidence that
plaintiff has presented consists of unsubstan-
tiated hearsay statements. In that regard,
plaintiff testified in his deposition to & con-
versation which took place after the accident
with an AT & T installer who told plaintiff
that certain other fellow employees had stat-
ed that after plaintiff's accident they refused
to use the hoist because it was unsafe, and
that AT & T ultimately returned the hoist to
its manufacturer. However, plaintiff was un-
able to identify those other AT & T employ-
ees, and he did not provide any further detail
regarding the specific contents of their state-
ments. Such unsubstantiated hearsay state-
ments cannot be considered in a ruling on a
motion for summary judgment. See Certi-
fied Mechanical Contractors, Inc. v. Wight &
Co.. Inc., 162 TILApp.3d 391, 113 IlLDec. 888,
515 N.E.2d 1047 (1987) (in deciding a motion
for summary judgment, court should ignore
personal conclusions, opinions and self-serv-
ing statements and consider only facts admis-
sible in evidence under the rules of evidence);
Seefeldt v. Millikin National Bank of Deca-
tur, 154 TLApp.3d 715, 107 IlLDec. 161, 506
NE2d 1052 (1987) (although a complaint
may purport to raise an issue of material
fact, summary judgment is appropriate if
such issue is not further supported by evi-
dentiary facts, and in determining the genu-
ineness of a fact, a court should ignore per-
sonal conclusions and opinions and consider
only admissible facts).

Plaintiff's reliance on Pagano is not well
taken. There, the court on appeal did find
an issue of fact as to whether a defective
dolly supplied by the defendant to help move
certain barrel drums of ink rendered the
defendant liable under a theory of gratuitous
bailment. However, in that case, plaintiff
gave direct testimony as to specific, observa-
ble defects in the dolly which, if believed,
would establigh that the dolly was defective.
Here, aside from the inadmissible hearsay

669 N.E.2d 653 669 N.E.2d 654
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rumors which were reported, the plaintiff
himself presented no evidence to show cithess
a defect in the hoist or that AT & T knew of
should have known of any dangerous propess
sities in the hoist. Consequently, the evi-
dence presented here was not effective &
gupport a counterinference for purposes
summary judgment.

(15] Plaintiff next contends that the tri
court erred in its refusal in its July 27 orde
to allow him leave to amend his complaint
more specifically allege facts that there was &
voluntary undertaking and that it was imp
mented negligently. We disagree.

Section 2-1005(g) of the Illinois Code
Civil Procedure (785 ILCS 52-1005(g) (We
1994)) provides as follows:

“(g) Amendment of pleading. Before
after the entry of a summary judgme
the court shall permit pleadings to
amended upon just and reasonable tern

The allowance of an amendment to the ple
ings is in the trial court’s discretion,
reversible error can only be found if there
a manifest abuse of discretion. Lo
Academy v. S & S Roof Maintenance, I
146 T.2d 263, 166 IlLDec. 882, 586 N.E
1211 (1992). See also Misselhorn v. Da
957 Tl.App3d 983, 195 IllDec. 881,
N.E2d 189 (19%4); Eyman v. McDonowg
District Hospital, 245 TILApp.3d 3%, 184
Dec. 502, 613 N.E.2d 819 (1993).

As noted, on July 27, immediately after
trial court entered summary judgn
against him, plaintiff made an oral motig
amend his complaint, as follows:

“MR. JOHNSON [Plaintiff's attorneyk

set it out to specifics that they undes

the duty to secure the hoist and they ng

gently performed that duty and as a

Plaintiff was injured based upon the

son v. Pippen, Phillips [sic] case, that

undertakes a duty to do something,
do so negligently, and someone is inj
they are absolutely liable.

If the fact that the Court feels that
premises liability count cannot stand
not mean then that a negligent volunt:
[sic] undertaking is not proper
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There will be no new deps. That's what
the evidence is through the Plaintiff's de-
position.”
» court denied plaintiff's motion to amend,
ating that “It's an '89 case. I'll deny the
ption [to amend).”
We first note that plaintiff never made the
oposed amended complaint a part of the
sord on appeal, except for his oral proposal
Bfore the trial judge which, without any
ors of new evidence, essentially duplicates
voluntary undertaking theory which has
pady been argued and rejected. Plaintiff's
to include the proposed amendment
i supporting facts therefor in the record
d be found to constitute a waiver in this
surt of his right to have the denial of his
quest for leave to amend reviewed. See
delson v. Ben A. Borenstein & Co., 240
pp.3d 605, 181 Ill.Dec. 114, 608 N.E2d
(1992) (plaintiff's failure to tender
ended complaint or to include it in the
ollate record diminished the appellate
's ability to determine whether the pro-
»d amendment would provide a viable
against defendant, and constituted
r of right to a review of the denial of his
pest for leave to amend). See also [gnar-
v. Norbut, 271 IlLApp.3d 522, 207 Ill.Dec.
648 N.E2d 285 (1995) (no abuse of
eretion in denying motion for leave to
pnd complaint where movant orally moved
§ amend yet failed to submit proposed
sndment to trial court).

were reported, the plas
ted no evidence to show e
hoist or that AT & T knew
wwn of any dangerous pro
hoist. Consequently, the &
ed here was not effective
mnterinference for purposes
ment.

iff next contends that the
its refusal in its July 27 ¢
vave to amend his complaist
lly allege facts that there
ertaking and that it was i
ently. We disagree.

005(g) of the Illinois Code
e (735 ILCS 52-1005(g)
s as follows:
ment of pleading. Before
ntry of a summary judg
shall permit pleadings t» ¢
won just and reasonable
of an amendment to the
e trial court’s discretiom,
or can only be found if the
ibuse of discretion.
! & S Roof Maintenance,
., 166 Ill.Dec. 882, 586
See also Misselhorn v D
i 983, 195 Ill.Dec. SSI,
1994); Eyman v. McDe
ital, 245 11L.App.3d 394,
N.E.2d 819 (1993).
a July 27, immediately
entered summary
ylaintiff made an oral m

Notwithstanding waiver, even if we were
iew the amendment which plaintiff oral-
nplaint, as follows: . oposed, we would find no abuse of dis-
NSON [Plaintiff’s attorneyl fon by the trial court in denying plaintiff
) .\[)(‘('iﬁ(i\' that [hp.\' red - o amend. As &h’(‘ﬂd)’ discu&wd. them
secure the hoist and they ample evidence before the trial court to
yrmed that duty and as & sort its conclusion that the facts in this
& injured h;w-;i upon the as revealed in the summary judgment
en, Phillips [sic] case, § ssions would not permit a pleading
a duty to do something. th could allege a valid cause of action.
zently, and someone is ing sover, by the same token, even if the
> slaint were amended to more specifically
ge a voluntary undertaking as requested
f the plaintiff, the allegations of the com-
would be superseded by the extrinsic
s already submitted which as noted would
L for summary judgment. See Werck-
Mhein v. Bucher Petrochemical Co., 248

solutely liable.

that the Court feels that
ability count cannot stand
aen that a negligent volu
rtaking is not proper
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ILApp.3d 282, 188 Ill.Dec. 332, 618 N.E.2d
902 (1993) (where allegations in nonmovant’s
complaint are contravened by movant’s ex-
tringic submissions in summary judgment
proceedings, extrinsic submissions control);
East Side Fire Protection District v. City of
Belleville, 221 TIL.App.3d 654, 164 Ill.Dec. 192,
582 N.E.2d 756 (1991) (nonmovant must con-
trovert proofs offered by movant in support
of motion for summary judgment and cannot
merely rest on pleadings); Seefeldt v. Milii-
kin National Bank of Decatur. The issue
here is not simply that plaintiff's complaint is
deficient in its framing of the issues, but that,
as discussed, the testimony and evidence pre-
sented in support of his negligent voluntary
undertaking theory are deficient, and fall
short of establishing a genuine issue of mate-
rial fact such that judgment should not be
entered as a matter of law on that theory of
action.

Plaintiff's reliance on Loyola Academy v. S
& S Roof Maintenance, Inc., 146 11.2d 263,
166 Il.Dec. 882, 586 N.E.2d 1211 (1992) is
not well taken. In Loyola, the court on
appeal set forth four factors to determine
whether the trial court had abused its discre-
tion in denying a section 2-1005(g) amend-
ment, including whether the proposed
amendment would cure the defective plead-
ing, whether it would cause prejudice or sur-
prise to other parties, whether it was timely,
and whether previous opportunities to amend
the pleading could be identified.

Applying these factors in order, in the
instant case the question of whether plain-
tiffs proposed amendment would cure the
defective pleading is not relevant, because as
already discussed, AT & T succeeded in its
motion for summary judgment not because
plaintiff's complaint was improperly pleaded,
but because the evidence presented at sum-
mary judgment shows no genuine issue of
material fact regarding the allegations in the
complaint. Werckenthein v. Bucher Petro-
chemical Co.; East Side Fire Protection Dis-
trict v. City of Belleville. Taking the second
and third Loyola factors together (whether
there would be prejudice or surprise to AT &
T and whether the proposed amendment Was
timely), the record is ample to support the
trial court’s determination that the allowance
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of an amendment would in fact be prejudicial
to AT & T, insofar as the amendment was
being sought on the eve of trial, five years
after the inception of this lawsuit, with no
explanation from plaintiff as to why he never
before attempted to develop the facts which
would be necessary to withstand AT & T's
motion for summary judgment. See Mendel-
son v. Ben A. Borenstein & Co. (no abuse of
discretion in denying leave to amend follow-
ing grant of summary judgment where pro-
posed amendment was sought beyond the
pleading stages). See also Ignarski v. Nor-
bt

The final Loyola factor is whether plaintiff
had sufficient prior opportunities to amend.
To that extent, we note that plaintiff indeed
had substantial opportunities to amend. Al-
though plaintiff complains that AT & T never
gave him notice of any deficiency in his com-
plaint which would require amendment be-
cause AT & T never filed a motion to dismiss
prior to filing its motion for summary judg-
ment, it is axiomatic that a party can amend
its pleading on its own motion. See 3 R.
Michael, Illinois Practice, ch. 26, at 446 (West
1989). The case of Evans v. United Bank of
Illinois, N.A., 226 TILApp.3d 526, 168 IlLDec.
533, 589 N.E.2d 933 (1992), upon which plain-
tiff relies, does give credence to plaintiff's
contention under the fourth Loyola factor
that the failure of AT & T to challenge his
pleadings prior to its motion for summary
judgment deprived plaintiff of any prior op-
portunity to amend. However, we note that
in Evans the court on appeal did not rely on
that factor alone in finding that the trial
court abused its discretion in denying the
plaintiff in that case leave to amend, but
found that all of the Loyola factors sup-
ported that plaintiffs motion for leave to
amend.

In any event, even if plaintiff were correct
in his reliance upon Evans we need not
consider its application here. As already
discussed, the issue here is not whether the
allegations of the complaint were sufficient to
state a cause of action based upon a volun-
tary undertaking theory, but whether the
facts adduced were sufficient to create an
inference to support such allegations. See
Werckenthein v. Bucher Petrochemical Co.;
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.
East Side Fire Protection District v. City g
Belleville. As previously notod, tho f
submitted here are insufficient to raise s
an inference. Hence, we find that the
court’s denial of the motion to amend was
an abuse of discretion. See Regas v. Asse :
ated Radiologists, Ltd., 230 Il.App.3d §
172 Il.Dec. 553, 595 N.E2d 1223 (1%
(where a cause of action cannot be
even after amendment, leave
should be denied).

For the foregoing reasons, the judgment
the Cireuit Court of Cook County is affirn

against solf-inerimination;
“on' omdonsa that dofoy
t of force in order U
Ssurse with victim to suy
pravated criminal sexus
s sufficient evidence ths
confined victim to supp
ping conviction; (4)
maed effective assistan
endant who drove vehi
t occurred was cri
the assault; and (6) e
emergency room nursé
that victim identified d
who dragged her fn
S8 erTor.

Affirmed.

McNULTY, P.J., and HOURIHANE, J,

-

283 1lLApp.3d 112
669 N.E.2d 655

The PEOPLE of the State of Illine
Plaintiff-Appellee,

Witnesses &297(13.1)
Trial court had adeq
pn for aggravated crir
its determination th
d to assert Fifth A
self-incrimination
did not conduct he
ether victim’s testimon

v.
X whe 3 i SPONs
Vernetta CASSELL, Defendant- G
as to why she wan
Appellant.

victim never expres
of being charged wit
she could not remem
rly. U.S.C.A. Const./

The PEOPLE of the State of Illinois,
Plaintiff-Appellee,

v.
Curlee SIMMONS, Defendant-Appell
Nos. 1-94-2782, 1-95-1380.

Witnesses &297(1)
Privilege  against

ds against compulsor

ding to establish

. te Court of Illinois,
Appellate Co of Tinols C.A. Const.Amend. 5

First District, Fifth Division.
Aug. 9, 1996.
Rehearing Denied Sept. 11, 1996.

Witnesses &297(1)

Although witness ir
ege to refuse to an
d to incriminate him
mred by Fifth Amend
instances where wil
e to believe he or
If or herself to pro
rs. US.CA. Cons

Defendants were convicted in the Cire
Court, Cook County, John J. Moran, J,
aggravated criminal sexual assault, and E
defendant was convicted of additional crin :
of home invasion and aggravated kidnappi
Defendants appealed. The Appellate Co
McNulty, P.J., held that: (1) circuit co
had adequate basis for its determination t
vietim was not entitled to assert privi

Witnesses &297(1)

Once witness asser
endment privilege not
or herself, trial cou

EXHIBIT C8
Page 12 of 12










W (o0
APy
)3 “\'6‘ e\o‘ 5 09-\“0
ot “e\'«“ 06\00 No. 2——10—0111
e of " il bt Opinion filed May 6, 2011
ot : 9(‘9 z{\\‘g :
of ?e\.\\-\o“a‘“@ IN THE
2 e‘-’
s® APPELLATE COURT OF ILLINOIS
SECOND DISTRICT

PATRICIA TILSCHNER, )  Appeal from the Circuit Court
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)

LOWELL SPANGLER and RALPH M. )
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JUSTICE McLAREN delivered the judgment of the court, with opinion.

Justice Hutchinson concurred in the judgment and opinion.

Justice Hudson specially concurred in the judgment, with opinion.

OPINION

Plaintiff, Patricia Tilschner, appeals from the trial court’s orders dismissing count I1 of her
third-amended complaint and denying her motion to reconsider. Patricia claims on appeal that the
trial court erred in concluding that this State has not adopted section 318 of the Restatement
(Second) of Torts (1965)." We affirm.

Patricia was injured during a party at the home of defendant Lowell Spangler when defendant

Ralph Ruppel ignited fireworks. Patricia’s third amended complaint contained three counts. Count

'Patricia raised a similar claim regarding an undifferentiated duty independent of section 318

but abandoned that argument during oral argument.
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I alleged common-law negligence against Spangler. Count II alleged negligence against Spangler
pursuant to section 318 of the Restatement (Second) of Torts. Count III alleged common-law
negligence against Ruppel. Spangler moved to dismiss count 11, pursuant to section 2—61 5 of the
Code of Civil Procedure (735 ILCS 5/2—615 (West 2008)). The trial court granted the motion to
dismiss with prejudice and denied Patricia’s subsequent motion to reconsider. Patricia filed an
application for leave to appeal to this court pursuant to Illinois Supreme Court Rule 308 (eff. Feb.
26, 2010), which was denied. Patricia was also denied leave to file a fourth amended complaint. She
then voluntarily dismissed count I of the third amended complaint, and the trial court found no just
reason to delay enforcement or appeal, pursuant to Tllinois Supreme Court Rule 304(a) (eff. Feb. 26,
2010). This appeal followed.

Patricia now contends that the trial court erred in dismissing count 11 of her third amended
complaint. When a defendant challenges the legal sufficiency of a complaint with a section 2—615
motion to dismiss, all well-pleaded facts alleged in the complaint are taken as true. King v. Senior
Services Associates, Inc., 341 1Il. App. 3d 264, 266 (2003). On review of a dismissal pursuant to
section 2—615, this court must determine whether the allegations of the complaint, when interpreted
; in the light most favorable to the plaintiff, sufficiently set forth a cause of action on which relief may
be granted. King, 341 Ill. App. 3d at 266. The motion should be granted only if the plaintiff can
prove no set of facts to support her cause of action. King, 34111l App. 3d at 266. As this process
does not require the trial court to weigh findings of fact or determine credibility, this court is not

required to defer to the trial court’s judgment, and we will review the matter de novo. King, 3411ll

App. 3d at 266.
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To state a cause of action in negligence, a plaintiff must allege facts that establish a duty, a
breach of that duty, and proximate causation. Ryan v. Yarbrough, 355 1ll. App. 3d 342, 345 (2005).
Patricia alleged that Spangler:

“lo]wed a du.ty to the Plaintiff and his other invited guests to keep control and care over his

property and to protect them against any unreasonable risks of harm known due to acts of a

third person under his control, including the Defendant, RALPH RUPPEL, pursuant to the

* Restatement (Second) of Torts, §318.”
Section 318 of the Restatement (Second) of Torts provides:

“If the actor permits a third person to use land or chattels in his possession otherwise
than as a servant, he is, if present, under a duty to exercise reasonable care so to control the
conduct of the third person as to prevent him from intentionally harming others or from so
conducting himself as to create an unreasonable risk of bodily harm to them, if the actor

(a) knows or has reason to know that he has the ability to control the third person,
and,

(b) knows or should know of the necessity and opportunity for exercising such
control.” Restatement (Second) of Torts §318 (1965).

A restatement is not binding on Illinois courts unless it is adopted by our supreme court.
Eckburg v. Presbytery of Blackhawk of the Presbyterian Church (USA), 396 1ll. App. 3d 164, 169
(2009); In re Estate of Lieberman, 391 Ill. App. 3d 882, 890 (2009). Thus, we must determine
whether our supreme court has adopted section 318 of the Restatement (Second) of Torts; if it has
not, Spangler owed no duty to Patricia.

Citing a line of both supreme court and appellate court cases, Patricia argues that section 318
has “unquestionably” been adopted in Illinois. However, this is not the first time that this court has

i3
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examined this question and concluded to the contrary. In Zimring v. Wendrow, 137 1ll. App. 3d 847,
850 (1985), this court specifically found that “[n]o Illinois case has adopted section 318 of the
Restatement (Second) of Torts, upon which plaintiff relies.” Ultimately, we concluded that we “need
not consider” the sufficiency of the complaint in relation to section 318. Zimring, 137 1ll. App. 3d
at 853. In Elizondo v. Ramirez, 324 11l. App. 3d 67, 73 (2001), the plaintiff asserted that section 318
“has been adopted in Illinois and cite[d] two cases in support.” After analyzing those cases—Cravens
v. Inman, 223 1ll. App. 3d 1059 (1991), and 7eter v. Clemens, 112 1ll. 2d 252 (1986)—we concluded
that “it is unclear whether these cases represent the law in Illinois™ (Elizondo, 324 1ll. App. 3d at 73-
74), and we declined to “express an opinion on whether section 318 represents the law in Illinois™
(Elizondo, 324 1Il. App. 3d at 74). We note with interest that Patricia cites to £lizondo but fails to
mention, let alone address, this court’s refusal to find that section 318 had, indeed, been adopted in
this state. Patricia now argues, despite our analysis in Elizondo, that our supreme court adopted
section 318 in Teter. We disagree, and we will not revisit our prior analysis and determination in
Elizondo that there was no clear adoption of section 318 by our supreme court in 7efer.

While Patricia does not cite to Cravens, its ultimate disposition is instructive. In Cravens, the
First District of the Illinois Appellate Court found a duty and, thus, a claim for negligence, pursuant
to section 318 and to 7eter, in the factual scenario of adults providing alcohol to minor guests who
subsequently left in an automobile and were involved in a fatal accident. However, our supreme court
in Charles v. Seigfried, 165 Ill. 2d 482, 501-02 (1995), concluded that it did “not agree that the views
set forth in Cravens should be adopted through judicial decision.” This court noted the supreme

court’s refusal, in an admittedly different context, to impose liability pursuant to section 318. See

Elizondo, 324 1ll. App. 3d at 74.
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Patricia argues that the supreme court “implicitly” adopted section 318 in Estate of Johnson
v. Condell Memorial Hospital, 119 1ll. 2d 496, 503-04 (1988), in which the court stated:

“In general, one has no duty to control the conduct of another to prevent him from
causing harm to a third party (Restatement (Second) of Torts §315 (1965)), but there are
exceptions to this, based on ‘special relationships.” Sections 315 through 319 of the
Restatement (Second) of Torts (1965) describe these relationships. The ‘special relationship’
that the plaintiff alleges existed here that would give rise to a duty to protect another from
harm is found in section 319 ***”

The court ultimately concluded, “It cannot be reasonably said, based on the complaint’s allegations
against Condell, that the hospital assumed a duty of care to Holt under section 319 of the
Restatement (Second) of Torts (1965).” Estate of Johnson, 119 1ll. 2d at 506-07. Patricia argues
that the “clear import” of the decision “is that sections 315-319 have been adopted in Illinois.” She
then cites to a similar statement in Kirk v. Michael Reese Hospital & Medical Center, 117 11l. 2d 507,
530 (1987) (“There are types of relationships that give rise to a duty to control a third party’s conduct
set out in sections 316 to 319 of the Restatement (Second) of Torts (1965) ***”), to support her
conclusion that the supreme court “cited with approval all of the exceptions/duties established in
sections 316 through 319.” Patricia is not alone in this argument. The First District of the Illinois
Appellate Court has boldly stated that the supreme court has adopted sections 315 through 319. See
Brewster v. Rush-Presbyterian-St. Luke 's Medical Center, 361 1ll. App. 3d 32, 36-37 (2005) (citing
Estate of Johnson, 119 1ll. 2d at 503-04); Iseberg v. Gross, 366 Ill. App. 3d 857, 862 (2006) (citing
only Brewster, which expressly mentions sections 315 through 319, but then mysteriously increasing

the number of sections adopted, to include sections 314 through 320).
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However, we first note that neither Estate of Johnson nor Kirk (nor, for that matter, Srewster
nor Iseberg) involved a claimed application of section 318. Both Estate of Johnson and Kirk
involved claims arising from alleged improper medical treatment of third parties who subsequently
injured the plaintiffs; these claims were analyzed under section 319, which speaks to a duty of those
in charge of someone having dangerous propensities. See Estate of Johnson, 1 19111 2d at 503-04;
Kirk, 117 1ll. 2d at 530-31. The “most relevant” section in Brewster was section 317, which
addresses the duty of a master to control the conduct of his servants.- Brewster, 361 Hl. App. 3d at
37: Restatement (Second) of Torts §317 (1965). In /seberg, the plaintiff did not even allege that any
of the Restatement sections applied and imposed a duty on the defendants. /seberg, 366 1ll. App. 3d
at 862.

Patricia has failed to cite, and our research has not revealed, a single case since 7eter in which
our supreme court has specifically addressed, or even quoted, section 318 of the Restatement
(Second) of Torts. We cannot conclude that our supreme court has adopted—explicitly, implicitly,
impliedly, or otherwise—a Restatement section that it has not been called upon to analyze, apply, or
adopt. Even the cases upon which Patricia relies do little more than acknowledge the existence of
section 318. Estate of Johnson says that sections 315 through 319 describe  ‘special relationships’”
that form the bases for exceptions to the general rule of section 315. Estate of Johnson, 1 19111. 2d
at 503. Kirk merely notes that certain types of relationships set out in sections 316 through 3 19 give
rise to a duty to control a third party’s conduct, although none of the types applied there. Kirk, 117
Il 2d at 530. The mere citation to a cluster of sections, or even the analysis some of the nearby
sections, is insufficient to establish the adoption of a restatement section.

The supreme court has addressed more thoroughly and deeply other restatement sections and
specifically did nof adopt them. For example, in a case examining the difference between void and

6
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voidable judgments, the supreme court compared its conclusions with those that it would have
reached if the criteria of section 12 of the Restatement (Second) of Judgments were applied to the
facts of the case. /n re Marriage of Mitchell, 181 1ll. 2d 169, 176 (1998). The court noted that the
result in the case was “consistent with the trend of modern authority” as exemplified by the
Restatement (Second) of Judgments. Mitchell, 181 1ll. 2d at 175. The court then quoted section 12
of the Restatement (Second) of Judgments and applied the criteria of that section to the facts of the
case. Mitchell, 181 1ll. 2d at 176. After determining that adopting the view expressed in the
Restatement would require a re-examination of existing case-law analysis, the court casually noted
that “[t]he parties [did] not ask us to adopt the rule expressed in the Restatement, however, and
therefore we need not decide in this case whether to take that step.” Mitchell, 181 1ll. 2d at 177. In
Mitchell, the court explicitly declined to adopt a restatement section that it specifically quoted,
applied to the facts of the case, analyzed, and compared to existing case law, because the parties did
not ask for it. Here, Patricia cannot cite to a case wherein the court even cited to section 318, let
alone provided the type of analysis that it did in dictum in Mitchell. With such meager authority, we
cannot find the adoption of a restatement section.

Patricia similarly attempts to find adoption of section 318 in this court’s decision in Duncan
v. Rzonca, 133 1ll. App. 3d 184 (1985). Patricia’s specific claim is that the Duncan court adopted
section 316 of the Restatement and that, since sections 316 through 319 are “uniformly discussed
together,” there is “simply no logical explanation for why section 316 but not section 318 would be
adopted in Illinois.” We first note that this court does not have the authority to adopt a restatement
section; as we have already stated, a restatement is binding on Illinois courts only if it is adopted by
our supreme court. See Eckburg, 396 Ill. App. 3d at 169; Lieberman, 391 1ll. App. 3d at 890. In
the absence of Illinois law, we often deem secondary sources, such as the Restatement (Second) of

Y A
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Torts, to be persuasive. * Eckburg, 396 11l. App. 3d at 169. A restatement is a policy statement; this
court does not adopt policy, it applies present law to the facts of the case before it. Further, this
argument relies on the same fallacy as her prior argument: the “adoption” of a section includes the
adoption of other sections “uniformly discussed together.” This argument is not only a non sequitur,
it is irrational as well. Duncan does not support Patricia’s cause.

The restatement that we adopt today is that our supreme court has not adopted section 318
of the Restatement (Second) of Torts..- Therefore, count 11-of Patricia’s third-amended complaint,
interpreted in the light most favorable to her, fails to allege a duty recognized by our supreme court
and fails to set forth a cause of action on which relief may be granted. The trial court did not err in

granting Spangler’s section 2—615 motion to dismiss with prejudice.

A secondary source is not the law. It’s a commentary on the law. A secondary source can
be used for three different purposes: it might educate you about the law, it might direct you to the
primary law, or it might serve as persuasive authority. Few sources do all three jobs well. The
important classes of legal secondary sources include: treatises, periodical articles, legal encyclopedias,

ALR Annotations, Restatements, and Looseleaf services, ***

£ x

Restatements

The restatements were developed by legal scholars initially to restate the law, and currently
to describe what the law should be. In either case, Restatements are very persuasive although they
are not very good at describing the law. They can serve as adequate law finders.” (Emphasis added.)

Secondary Sources, Yale Law School, Lillian Goldman Law Library, http://m-

library law yale.edu/content/secondary-sources.

8-
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For these reasons, the judgment of the circuit court of McHenry County is affirmed.

Affirmed.

JUSTICE HUDSON, specially concurring:

I agree with much of the majority’s analysis in this case as well as the result at which it arrives.
However, I would prefer to refrain from making sweeping and unnecessary statements about the
authority of this court. It is well established that a court should avoid constitutional questions when
a case can be decided on other grounds. In re Detention of Swope, 213 1ll. 2d 210, 218 (2004),
Beahringer v. Page, 204 1ll. 2d 363, 370 (2003). The scope of the authority of this court is a
constitutional matter. See Belleville Toyota, Inc. v. ToyotaMotor Sales, U.S.A., Inc., 199111 2d 325,
334 (2002).

In this case, the majority rejects plaintiff’s contention that this court has adopted section 318
of the Restatement (Second) of Torts, finding plaintiff’s argument “irrational.” Slip op. at 8. This
finding should resolve this question. The majority, nevertheless, goes on to hold that this court does
not have the authority to adopt a section of a restatement. It is unnecessary to consider whether this
court has such authority in light of the majority’s holding that nothing this court previously did would
constitute an adoption of section 318. As I believe it improper to address the issue of the authority

of this court, I do not join this portion of the majority’s opinion.
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