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From:
Subiject:
Date:
To:

PAUL DULBERG paul_dulberg@comcast.net &
Re: Legal Malpractice Case

October 10, 2018 at 5:34 PM

Julia Wllliams juliawilliams@clintonlaw.net

Oops forgot to attach the file...
Here it is

On October 10, 2018 at 5:25 PM PAUL DULBERG <paul_dulberg@comcast.net> wrote:

Hi Julia,

Per our discussion, here are the files.

Please find the attached zip file.

Download and extract the file to see what has been pleaded, the rulings etc...

Among the files is a file named second_amended_complaint_comments.txt. Pay
special attention to this file as it lays out what was going into the second amended
complaint and lays out the case moving forward. There are large gaps of empty
lines in this file. Please keep scrolling down to read all of it.

| hope this helps prepare you for our consultation this Friday.

Thank you,
Paul

On October 9, 2018 at 10:37 AM Julia Wllliams <juliawilliams @clintonlaw.net> wrote:
Dear Paul,

Let’s plan for 11 am on October 12, 2018 at our offices.

Best,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL. 60602
P:312.357.1515

F: 312.201.0737
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Juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify the
sender immediately.

On Oct 5, 2018, at 9:05 AM, PAUL DULBERG < paul_dulberg@comcast.net> wrote:

Good Morning Julia,

What time is good next Friday?
Thanks,

Paul

On October 3, 2018 at 11:39 AM PAUL DULBERG < paul_dulberg@comcast.net> wrote:

Hi Julia,
It was nice to speak with you as well.

| can be at your office anytime between 10:00 am through 3:00 pm on the
12th of October.

The time is only limited because of the distance needed to travel coupled with
when my brother needs to be home for his kids.

What time is best for you?

Also, | will forward you everything filed from the Gooch Firm to date over the
next few days.

Thank you,
Paul

Paul Dulberg
847-497-4250

On October 3, 2018 at 10:41 AM Julia Wllliams < juliawilliams @clintonlaw.net> wrote:

Dear Paul,
It was nice to talk to you today. We would be able to meet next Friday, let me know if that works for you and a good time.
Best Regards,

Julia Williams

Of Counsel

The Clinton Law Firm

111 W. Washington, Ste. 1437
Chicago, IL 60602
P:312.357.1515

F: 312.201.0737
juliawilliams@clintonlaw.net

This message may be privileged and confidential. If you are not the intended recipient, please delete the email and notify
the sender immediately.
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
PAUL DULBERG,
Plaintiff,

V. No.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendant.

COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to.as___ .

“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint

against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. (hereinafter also referred to as
“POPOVICH”), and HANS MAST (hereinafter also referred to as “MAST”), states the
following:

1. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C,, is a law firm
operating in McHenty County, Ilinois, and transacting business on a regular and daily basis in
McHenry County, Illinois.

3. Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

[llinois, and was so licensed at all times relevant to this Complaint.
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG

lived in the neighborhood. —

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike
DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not »
limited to great pain and suffering, current as well as future medical expenses, in an amount in
excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS 7.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

0. A copy of the Complaint filed by MAST on his own bebalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully set forth herein.

10. Animplied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and coﬁform

their acts and actions within the standard of care every attorney owes his client.
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11. That as Exhibit B reveals, Defendants property filed suit against not only the operator of

the chain saw, but also his principals, Caroline McGuire and William MeGuire, who purportedly
were supervising him in his work on the premises,

12, At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McGuire, |

13, The matter proceeded through the normal stages of litigation until sometime in late 2013

or early 2014, when MAST met with DULBERG and other family members.and advised-them --———— — .|

there was no cause of action against William McGuire and Caroline McGuire, and told
DULBERG he had no choice but to execute a release in favor of the McGuire’s for the sum of
$5,000.00. DULBERG, having no choice in the matter, relucta'ntly agreed with MAST and to
accept the sum of $5,000.00 releasing not only William and Caroline McGuire, but also Auto-
Owners Insurance Company from any further responsibility or liability in the matter, A copy of
the aforesaid general release and settlement agreement is attached hereto as Exhibit C.

14, MAST and POPOVICH continued to represent DULBERG through to and including
March of 20135, following which DULBERG and the Defendants terminated their relationship,
I5. Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled. Then, due to a claimed failure of

communication, MAST and POPOVICH withdrew from the representation of DULBERG.
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16, Thereafter, DULBERG retained other attorneys and proceeded to a binding mediation
before a retired Circuit Judge, where DULBERG received a binding mediation award of
$660,000.00 in gross, and a net award of $561,000.00. Unfortunately, a “high-low agreement”
had been executed by DULBERG, reducing the maximum amount he could recover to
$300,000.00 based upon the insurance policy available. The award was substantially more than
that sum of money, and could have been recovered from McGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Award is attached hereto as Exhibit D,
7. The McGuire’s were property owners and had property insurance covering injuries or

losses on their property, as well as substantial personal assets, including the property location

where the accident took place at 1016 West Elder Avenue, in the City of McHenry, Illinois.

McGuire’s were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

18.  DULBURG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.,

19, Until the time of the mediation award, DULBURG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his mjuries from Gagnon, and that the
inclusion of the McGuire’s would only complicate the case.

20.  Following the execution of the mediation agreeinent with the “high-low agreement”
contained therein, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBERG was false and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake. Following the
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mediation, DULBERG was advised to seek an independent opinion from an attorney handling
Legal Malpractice matters, and received that opinion on or about December 16, 2016,

21.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuire’s)
who employed Gagnon, and sought the assistance of DULBERG;

b) Failed to thoroughly investigate liability issues against property owners of the

subject property;

¢)  Tailed to conduct necessary discovery, so as to fix the liability.of the property

owners to DULBERG;

d) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property;

) Impropetly urged DULBURG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

1) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the MoGuire’s and their obvious liability wore a very necessary party to
the litigation;

) Falsely advised DULBURG throughout the period of their representation, that the
actions taken regarding the McGuire’s was proper in all ways and respects, and that DULBURG

had no choice but to accept the settlement;

EXHIBIT DF-2
Page 8 of 243





h) Failed to properly explain to DULBURG all ramifications of accepting the

McGuire settlement, and giving him the option of retaining alternative counsel to review the

matter;

i) Continually reassured DULBURG that the course of action as to the property

owners was proper and appropriate;

i), Were otherwise negligent in their representation of DULBERG, concealing from

him necessary facts for DULBURG to make an informed decision as to the McGuire’s, instead

coercing him into signing a release and settlement agreement and accept a paltry sum of

$5,000.00 for what was a grievous injury.

22, That DULBERG suffered serious and substantial damages, not only as a result of the

injury as set forth in the binding mediation award, but due to the direct actions of MAST and

POPOVICH in urging DULBURG to release the McGuire’s, lost the sum of well over

$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES

OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter ‘

judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and

such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

il

Thomas W. Gooch, III
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

i;éomas W. Gooch, III

Thomas W. Gooch, IIT

THE GOOCH FIRM

209 S. Main Street

Wauconda, IL 60084 ) .

L
ARDC No.: 3123355
gooch@goochfirm.com
office@goochfirm.com
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. , - “ES e

I agree to employ e LAW OFFICES OF THOMAS J. POPOVICH, p.c.
(heteinafter “my attorney "y to represent me in the prosecution or settlement of my claim against
persons or entities responsible for causing me to suffer injuries and damages on the . dayof

s 20 .

. My attorney agrees to make no charge for legal services unless a recovery is made
in my claim, The approval of any settlement amount carmot be made without my knowledge and
consent. '

Lagree to pay my attorney in consideration for his legal services a sum equal to

one-third (33 1/3%) of my recovery from my claim by suit or settlement; this will increase to
\' % in the event my claim results in more than one. (1) trial ‘and/or an appeal of a trial, I
dnderstand my atiorney may need to incur reasonable expenses in properly handling my elaim

settlem_ant,A_im",.ac!ditinﬁ‘*m‘my\aqomey’s legal fee,

Qér;f VL
1e11E 'M /

Client

Date: . Date: —
LAW OFFICES OF THOMAS J, POPOVICH, p.C.

3416 West Blm Street S

McHenry, Itinois 60050

815/344-3797

PLAINTIFF'S
EXHIBIT

.
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STATECFILLINOIS - - ' - "o L 5’0””’ fﬁgg,z
COUNTYOI‘MGHENRY R TP %W"“’?gi E

s THE CIR(}UIT COURT OF TI-IE TWENTY-SHCOND .TUDIG‘IAL GIRCUIT T
' : McHENRYGO[W’.F‘Y mLmoIs® © T
PAULDULBERG ' o | S | ST
--.Plamnfg, | EA
S e LTS
DAVID GAGNON Indivxdua[ly, éid ny e
- Agent of CAROLING MCOGUIRE and-RILL

MCGUIRE, énd CAROLINE MCGUIRE - )
emd BILL MCGUIR]:«, Indlvldua.‘lly, Y

- ) S e
e e e ""‘__:T_'_Defﬂliqallbb " - YT [ : - :
QQMEM_M

s NQW COMF S the Pldmllff PAUL DULBI?RG, by Fus attorﬁ@yﬂ, I.AW OFF ICES OF
THOMM J E"{)PO‘VICH . C, and c:omplmmug agam%t the Defendcmts, DAVID GAGNON,
' Inclmduaﬂy, and as Agent of CAROLINE MGGUIRE ancl BILL MGGU'.[RE and CAROLINE
MeGUIRE and BILL, MoeGUIRE, illdi,vigluaﬂy, and stafes as follows;
| " Cownt I

Paul Dnlb rg vs. David G ﬂl%llldlﬂﬂﬂﬂlh& and as Agent of L& 'm oline and Bill McGuire .

L. - OnJune 28, 2011, the Plaintiff, PATL, DULBERG hve:d in the City of McHexiry,

PLAINTIFF’S
EXHIBIT

B

Coutty of McHenty, ¥linols,
2, .- On June 28, 2011 Dc.,lendants CAROLINF McGUIRh and BILL MBC}UIRH

lived, conn olled, managed and mamlamed a q:ngla fmmly home located at 1 016 W, Elder
e

b

"AIMHINT BNIST LIy
Avenus, in the C1t.y of MGHM@;‘&@@% och]-Iemy, Minoigy quo NV 4O 038SI9STg eNiag
LIS GAGE 15 HERFBY 857 mR 30 E E ) SHL N mﬂnssm AN HYAIAY OL S
- Towre EpE N poLR) O b
” AT cAaF ONIINCHRDS :fﬁ?{?ffgéijm ﬁe?NZHMNm
/ . RE??'-"T 1 THE SH B 38V il
E@%&g : %?ﬁﬁﬁj?ﬂgﬁmm OW AN ORDER OF 01’8 B304 Y001 AR @
BIL0N
EEAULT BENG BNTERED. N e -
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N On June 28, 2011, Ih&Defendant, DAVID GAGNON was lmng andlfor staymg at
his pa;ent*s home at 1016 W, Eldea Avenue in tha City of Mr.:Henry, Coumy oi‘ McHenry,

Illmoxs.

‘ 4 g 011 June 28 201 1 tha Dei‘endants, CAROLINB MGGUIRD a‘nd BELL MOGUIRE
conﬁaeted hxrad 't‘h& Defenclant DAVID GAGNON to cui. down, tru’n and/or mamtam the. ﬁees
- angd br'ush ai. then piemjses at 1016 W Eider Avenue, i m ﬂie C1ty becHemy, County of R
McI—Iﬁmy, 111111013 _ ' | ‘ . ‘ | ' o ‘ ‘ ,
_ 5 On June 28, 2011 smd at the tecuest and with “cha auﬂmuty a;uci penmssmn of the -

Dei‘endams CAROL]NE MGGUIRE anc[ BILL MeGUIRE, and for their benem, the Defendant

- ----————DAVIB GA(}‘NON W Wﬂﬂcmg Lmﬂer theu Sﬁpelwsmn and control thlc engaged in cuttmg,
t1 mimmg and maammmng trees and brush at the prelmses ert 1016 'W Blde:r Avenue, i the Czty
oqu.Hemy County ofMe‘,IIem‘y? ll]mms EET R |
6 - On Jine 23 201 1, as pmf of hig work at ﬂw subj oot pmperty, thfé Def@ndant

DA VI D G‘A(JN ON, wag authouzed mstructed advised and permutecl fo use a chainsaw to assist
hnn in: hzs Wnrk fm Defend'mta CAROLINE MeGUIRE and BILL MoeGUIRE, which wes owned
by, the Mc&tllles

i g '?(, . On June 28, 2011 the Dﬂfendan‘r DAVID G‘A(}NON was wnder the aupervxsmﬁ
anc[ gomirol - o !‘Daﬁendants CAROLlNE MeGUIRE and BILT, McG—UIRE and was Wmlqng 88
tholr appavent and actual agent,’and: -.Wab tlien acting and Wcl'lmng ‘in-the scope of hls agency for

Defendants, CAROLINE McGU]fRE aid BILL McGUIRE,
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_ 8 - 011 June 28 ?.011 zmc! while ﬂ1e Defendant DAVID GAGNON Was wmkmg in
Ihe course emd scope offns agenoy for Defendan‘ts, CAROLINE MGGUIRB ard BILL
| McGUIRE and was Lllldﬁl then supai wsmn ancl conﬁol De.fendam, DAVID G'AGNON was in
& . se of 8 ohﬂmsaw wlule 'trummng a tree and branch . o |
| . " 9 ' 011 Jmle 23", ?011 and thle Defendam DAVID GAGNON Was in use of a
chamsaw quIe tmmming o tree smd br'mch Dei"endant DAVID GAGNON asked fbr and/ot
requested the a&ms‘tame of 1,h$ Pleam’aff PAUL DULBERG to.hold’ the tree, branch ‘Whﬂe '
“Defenidant, IJAVID GAGNON triromod the branchwith the chamsaw '
. ‘ 10 On .Tune 28 20] 1; and wh1le Da{‘@ndam DAVID GAGNON was 11:1 SOIe oomntrol,

| 06 and opelauan of the sx.bjcct chainsaw; the chamsaw was cansed tostrike; ‘uid in] iire thie

__ Pramnfr PAUE DULBER(} Ty

R ?:,"‘-}':{' ;‘ o - _11 At all Ialﬁwaﬂt tims, Dafendams (‘M{GLINE MGGUIRL and BlLL MoGH UIRE,
kmw ot Daiendaun J)AVID GA GNON’s use of Lh@ cham&aw in'the pres en&e bf the Platntiff,
PAUL DULBERG, and kﬂew that such created a dqng;er fo the Plamuff PAUL DULBERGs

' safety,

12, That &t all zelevant times, the Iﬂe:f‘endants; DAVID GAGNON,. as agent of

CAROLINE M&:GUI_R’E and BILL MoGUIRE, owed a.dyty to use care ﬂud‘-ce'mtion in. his

operation of a knowi dangerous instrumentality,
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13, - On June 28, 2011 the Defendant, DAVLD GAGNDN was nagllgan‘t in oo or

AR

mﬁ\re 01’:‘ the folloWing Ways

; ' & - Fallad m mﬂmia:iu contlol oVer the operatmg of the chaansaw,

b Falled to Lake pleca.utmn not to- aﬂow "I:he chamsaw to move toward t‘he P]ajlmff

' & . ] ‘-'PAUL DULBERG 50 as to caus::imuiy, .

. azled to Watn the Plamtiff‘ PAUL, DULBER(} of ihe da.ngers Bx1st1ng fmm the

' 'Defendant DAVID GAGNQN 8 mabihtyto oontrol tha ohamsaw* '

. . | d. . Failed to  keep aproper d;tstance from the Plamhff PAUIL DULBERG while

’ 'opezatmg ﬁle chamsaw

ISR N Lhe;rwme-was neghgent—-m:bperﬂﬂdn--aﬁd'dontrof‘nf‘t]l‘ei‘ehaiﬂsaw

o 1400 That as a pmmmaie result of the- Delsm&an{:’s n@ghgmce, ther Plaintsz PAUL

kn ,'jDULBERG was mjured exfamﬂﬂy, he has expc:uenwd anct wall in the fituree cxperleuea pam

| - and suffermg, h@ s been pormcmamly scatred andfor d;sablad and has becomfs obli gawd for

large sums of motey for medical bills and will i in the ﬁmmz become ob‘llga‘ted for additional

sums of money for medical care, and has lost time from work and/or from earning wages due to

- such infury.

5. - That at the above time and dats, the Defendant’s negligente can be inft clred from
the clrcum?tances of the ¢ uccurrcncL a3 the m:strument of the mjuiy was undet the cositeo] of the
Defendant and the: efore, tegligence can be presumied vinder the docirine of"Re,s*:ﬁzs'a .Z-,ogm'fw'.

WREFORE Plaitiff, PAUL DULBERG, domands juclgmemf agalnst Defendants,

DAVID GAGNON and CAROLINE Me(HUIRE and BILL MuG‘UIRE n an amount in excess of

$50,000.00, plus costs of this aotion.
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CountIl

1 1’5 Thai the P]aumift‘ PAUL DULBERG restales ahd realleges paragmphs 1 thromgh
14 in Countl aboveb ak pmagraphs 1 t}uough 15 oJ‘Co’um II a8 31? fully alleged I:elem ‘-l‘ .
_ " - 1;'6,.. - That gt all relevant Limes, the Ii)efendanw, CAROLINF MGGUIRB and BILL
-MGGUIRE c.)wned, controlled, ma:mtained and supervised the p1 emwes Whewat the accidem to
. tlm Pla;nnff PAUL DULBFRG Qccmred o
17 | That at ull mlevant fimies, the Defsndams, CAROLINE MCGUIRE and BILL

o MGG-U]RE Were in control of and had tha right to adwse 1nstt‘uot emd cIemand that ﬂae

j..Defendam, DAVID GAGNON emx or worlf inasafeond remonable manner T

» E 13 " ‘That at al reIe:vam tiries, tht: Defendant, DAVID GAGNON was actmg s the

B - agenf m,fual and apparent, of Deﬂmdanm, CARDLIN o MCGUIRF and RBILL MGGUIRE and

W'lfd A l;uuz at thelr request and i ’fhen best inferests and 10 theu benefit as in a Jjoimt entet prise.
'19.. That at all relevcmt t1m6s, Defendants, CAROLINE MeGUIRE and BILL

MuGU]RE, knew DAVID GAGNON wasy opertating a chsunsaw with the assistance of the

- Plaintiff, PAUL DULBERG, and had the tight to discharge or ferminate the Defendant, DAVID

GAGNON's worlc for any .1'eason' '
20; " That at all relevant tmws, Defandatts, C‘AROLIN’F MeUTRE and BILL

: ‘MOGU[RE owed a duty to supervise and control Defondant, DAVID GAGNON’s. activities on

ﬁla.property. 80 a8 1ot lo create 4 unreasonable hazard to othets, including the Plaintiff, PUAL

DULBERG.
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21, On June 28, 2011 the Def‘endamm CAROLINE MGGUIRE and BILL McGUIRE B
Were neghgent m onia ormers of the fo]!owmg Ways | ' |
A .Fa 1led to oontrol opelauon of 111e chamsaw s o . : o _
b P '14 &ﬂed 1o take pleoau’uon not to allovy the chamsaw to.mo»"e toward the Plamtlff o
- -' o .'-Faﬂed to warn the Plamtlff PAUL DULBBRG of the dangera existmg ﬁmm the
| | ."Defen&a,m’s mablhiy to Sontrol 1ha chmnsaw S \ '
| “ cl . | leed to keep the chamsaw 4 proper distance from the Plamtiff PAUL

' 'DULBERC-} while operaung 1he chainsal;

e e _ - Otherwme was. neghgent Hin-operation and centrol bf:tha chajnsaw, ~ -
g Thaf ue 4 pr OXimFl’Lf? re:s"alt qf the Defﬁndant’s neghgeme, tbe Plaintifr, PAUL

. DULBERG W’lS mjured extﬁmﬂy, hie has f:xpat‘mm‘ed and w111 in. the ;ﬁ,u'm % experience paln

and wﬂe:mng, he' haa bae:n permanantly soary ed and/or disab led and has beeome obligated for
larg ge sums of meney for madical bills and WII] in the future becoma obligated for additional

sums of inoney foz medical care, and hag logt time from work and/or from earning wages dus to

sueh injury,
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WHERBFORE Plazntlff PAUL DULBERG demands Judgment agmnst Defendants,

. LAROLINE M@GUIRE and BILL MOGUIRF, in n amount in exceas o:["BSO ooo 00, plus costsi R

-.of ihis acumh, ,

T TAW ORRICES OF ) OMAS T BOBOVICH, P&, -

Y

S "'-.':O”J'zé;of EAttomeys foi-Piﬁi‘nﬁff I_'_.f

Hans A Mast ‘ : o
LAW OPFICE‘S QF THOMAS J POPOVIC‘I—I P C
3416 Wesi ‘Blin Sireet .

_Lake, Winpis 60050 . ___., - o S I
(815) 344-3797 S o
ARD(‘ NO 06203684
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The Law ‘Ofﬁces of Thomas J. Po?évich P.C.

Tromas 1. Porovicy
Fans A Masr
JOin A, Borvag

Paul Dulberg
4606 Hayden Court
McHenry, IL 60051

RE:  Paul Dulberg vs. David Gagnon, Caro
MeHenry County Case: 12 LA 178

3416 W. ELm Stregr
McHenry, ItLivots 60050
TeLEFHONE: §15,344,3797
FacsviLs: 815.344.5280

ww popovichlaow.com

January 24, 2014

Dear Payl:

Please find enclosed the Genstal Release and Settlement A
Caroline and Bill McGuire, Please Rele

stamped envelope at your eatliest convenience,

Thank you for your cooperation.

Y

Enclosure

Very truly yours,

“ORy

PLAINTIFF's
EXHIBIT

EXHIBIT DF-2
Page 19 of 243

C

Mark J, Voga
JAMES P, Terrar
Roserr I, Lusiger
THerasa M. Fresman

line McGuire and Bill McGuire

greement from defense counsel for
asc and return it to me in the enclosed self-addressed

WAlkrGAN QFric

220 NOorTH MARTIN ETrER
K Ir. Avinug
Wiuxucan, L 60085





GENERAL RELEASE AND SETTLEMENT AGREEMENT

INSURANCE COMPANY, the payment and receipt of which is hereby acknowledged, PAUL
DULBERG does hereby release and discharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or employees of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all cauges of action, claims and demands of whatsoever kind or
nature inoluding, but not limited to, any claim for personal injuries and property damage arising out
of a certain chain saw incident that allegedly occurred on or aboyt J une 28, 2011, within and upon
the premises known commonly as 1016 West Elder Avenue, City of McHe , County of
McHenry, State of linceis,

IT IS FURTHER AGREED AND UNDERSTOOD that there is presently pending a cange
of action in the Circuit Court of the 22™ Ndicia) Cireuit, McHenry County, Ilinois sntitled "Pay]
Dulberg, Plaintiff, vs, David Gagnon, Individually, and as agent of Caroline McGuire and Bill
McQuire, and Caroline McGuire and Bjlj McGuire, In_d_i_vidual]y._Defendants-"?eause-NU.‘ZO 1270

~—————178;and-that this settlerient i3 confingent wpon WILLIAM MeGUIRE and CAROLYN MeGUIRE

being dismissed with prejudice as parties to said Jawsuit pursuant to a finding by the Circuft Court
that the settlement between the parties constitutes a good faith settlement for purposes of the Iilinois
Joint Tortfeasor Contribution Act, 740 ILCS 160/0.01, et seq.

IT IS FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agreement the undersigned represents and warrants as follows (check applicable boxes):

0 I was not 65 or older on the date of the occurrence,

0 I was not receiving SSI or $SDI on the date of the ocenrrence,
D Lam not eligible to recejve SSIor SSDI

[ Tam not currently receiving SSI or SIDI,

ITIS FURTHER AGREED AND UNDERSTOOD:

a, That any subrogated claims or liens for medical expenses paid by or on
behalf of PAUL DULBERG shall be the responsibility PAUL DULBERG,
including, but not limited to, any Medicare Jiens, Any and all
reimbursements of medica Oxpenses to subrogated parties, including
Medicare's tights of reimbursement, if any, shall be PAUL DULBERG’s
responsibility, and not the responsibility of the parties released herejn,

b, That any outstanding  medical expensos are  PAUL DULBER(GYs
responsibility and all payment of medical expenses hereafiey shall be PAUL
DULBERG's responsibility, and not the responsibility of the parties released
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o. That PAUL DULBERG agrees to save and hold harmless and indemnify the
parties released herein against any claims mnade by any medica) providers,
Including, but not limited to Medicare or parties subrogated to the rights to
1ecover medical or Medicaye payments, '

contains the entire agreement between the parties with regard to materials set fortly herein, and sha]
be binding upon and inure to the benefit of the partieg hereto, jointly and severally, and the
€Xceutors, conservators, administrators, guardians, personal representatives, heirs and suceessors of
each,

IT IS FURTHER AGREED AND UNDERSTOOD that this settlement is a compromise of
a doubtful and disputed claim and no liability s admitted gs & consequence hereof,

IN WITNESS WHEREOF, I have hereunto set my hand and seal on the dates set forth
below,

Dot ‘
PAUL DULBERG

STATE OF ILLINOCIS )
)88,
COUNTY OF MCHENRY )

PAUL. DULBERG personally appeared before me this date and acknowledged that she
executed the foregoing Refease and Seftlement Agreement as his own free act and deed for the uses
and purposes set forth therei [

Dated this day of Tanuary, 2014,

Notary Public
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Dec 12 2016 306PM HP Fax page 2

systerms ¥

Binding Mediation Award

Paul Dulberg

ADR Systems Flile # 33391BMAG

T et et g o i et

David Gagnon

On December 8, 2016, the matter was cailed for binding mediation before the Honorable James

P. Etchingtiam, (Ret), In Chicage, IL. According to the agreement entered into by the parties, If a

veluntary settiement through negotiation could net be reached the medlator would render a

settlement award which would be binding to the parties. Pursuant to that sgreementthe - — -
- ——-mediator inds @5 fallows: o '

F«“Indii;mg i favor of: ‘ /%Q / ﬁ(:f/\l{f’ J:f
Gross Award: ﬁ ééﬁ &?&b

Comparative faylt: _"_ZL % (if applicable)
Net Award: g fww_?_é f M L{)

Comments/Explanation me@/.fcﬁ / _ g é@, d’é?é? .
Future #edics [ £ 200000,
Z&S}“ ' 474 _ g thf% 2048,

LrS | 7000,
L1 AL, 020,

PLAINTIFF'S
EXHIBIT

ADR Bystems « 20 Morth Clark Hireet « Flaor 29 Chivago, L 80802
312.980.238¢0 . infoBadrsystenis.com » W AdEsyStems, comr ‘ )

EXHIBIT DF-2
Page 22 of 243





IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS g ihorine M. Keefe

Clerk of the Circuit Court
#+Electronically File d**
Transaction ID: 17111133930
17LADOOSTYY

Qzmrrzong

McHenry County, Illinois

22nd Judicial Circuit

0 28 o o o ok o o ok o o ok ok ok

No. 17LA000377

PAUL DULBERG,
Plaintiff,
Vs.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

DEFENDANTS’ COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, move to dismiss Plaintiff’s
Complaint, and state as follows:

1. The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich”) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon”)). Hans Mast (“Mast”) handled the case for the firm. This
legal malpractice case arises out of that underlying personal injury case.

2. In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove
the existence of an attorney client relationship; a duty arising from that relationship; a breach of
that duty, the proximate causal relationship between the breach of duty and the damage
sustained; and actual damages. Glass v. Pitler, 276 1ll. App. 3d 344, 349 (1% Dist. 1995).

3. The plaintiff in a legal malpractice claim must plead a case within the case.

Ignarski v. Norbut, 271 111. App. 3d 522 (1995).

1615493.1
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4, Dulberg fails to allege requisite facts in support of each and every element of the
“underlying” case or “case within the case” against the McGuires.

5. Dulberg’s complaint must be dismissed pursuant to 735 ILCS 5/2-615.

6. Dulberg admits in §13 of his Complaint, that he agreed to a $5,000.00 settlement
with the McGuires.

7. The doctrine of judicial estoppel provides that a party who assumes a particular
position in a proceeding is estopped from assuming a contrary position in a subsequent
proceeding. Larson vs. O’Donnell, 361 Il1. App. 3d 388, 398 (1st Dist. 2005), rev'd on other
grounds. Dulberg is estopped from bringing this legal malpractice case because he expressly
agreed to settle his case against the McGuires, and then continued to pursue his case against
Gagnon. Dismissal is mandated under 735 ILCS 5/2-619(a)(9).

8. Dulberg has failed to file his legal malpractice complaint against Popovich and
Mast within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-
214.3 provides for a two year statute of limitations period which shall begin to run at “the time
the person bringing the action knew or reasonably should have known of the injury for which
damages are sought.

9. Here, the Plaintiff did not file his Legal Malpractice Complaint against
Defendants until November 28, 2017, at least seven (7) months too late.

10.  His claim must be dismissed with prejudice pursuant to 735 ILCS 5/2-619(a)(5).

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and

HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS 5/2-

1615493.1
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619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

(312) 855-1010

Attorneys for Defendants

gflynn@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 7th day of February,
2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Katherine M. Keefe
Clerk of the Circuit Court
*kekEle ctronically File =
Transaction ID: 17111133930

17LADOO3TT
02072018
McHe County, Ilineis

22nd Judicial Circuit
EF e+ EFER L EEF SR ER R LS Y

PAUL DULBERG,

Plaintiff,

Received Per Local Rule 1.138¢

Vs. No. 17LA000377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N’ N N N N S N N S N

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANTS’
COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, submit this Memorandum
in Support of Defendants’ Combined Motion to Dismiss Plaintiff’s Complaint with prejudice,

and state as follows:

L INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon”)). Hans Mast (“Mast™) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with

1615495.1
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the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and
successor counsel continued to prosecute the case against Gagnon.

Dulberg now has a case of “buyer’s remorse,” admitting that he agreed to accept the
McGuires’ settlement offer. He has not plead the requisite elements of a legal malpractice case
against Popovich and Mast, or the requisite elements of the underlying case (the “case within the
case”). Moreover, his agreement to settle the case with the McGuires, approved by the court
along with a good faith finding of settlement, estops him from now taking a contrary position.
Finally, his legal malpractice claim is barred by the applicable two-year statute of limitations.

IL. STATEMENT OF FACTS

A. The Following Facts Can Be Gleaned From The Complaint (Exhibit 1) and
Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 1, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 1, § 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 1, §8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg
against Gagnon and McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12 LA
178. (Exhibit 1, § 9, and Exhibit 1B)!. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 1, § 13 and
Exhibit 1C). Defendants continued to represent Dulberg until March 2015. Dulberg retained
successor counsel and proceeded to a binding mediation at which time he apparently executed a

High-Low Agreement and received a mediation award (Exhibit 1, 4 16 and Exhibit 1D). After

! The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 1A, 1B,
1Cand ID.
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the mediation, Dulberg allegedly realized for the first time that the information Mast and
Popovich had given him was false and misleading and that the dismissal of the McGuires was a
serious and substantial mistake. He was advised to seek an independent opinion from an
attorney handling legal malpractice matters and received that opinion on or about December 16,
2016. (Exhibit 1, 7 20).

B. Alleged Acts of Negligence

In Exhibit 1, § 21, Dulberg alleges that Defendants failed to take actions as were
necessary to fix liability against the property owners of the subject property (the McGuires),
alleging that they employed Gagnon and sought the assistance of Dulberg. It is alleged that they
failed to thoroughly investigate liability issues against the property owners, failed to conduct
necessary discovery, failed to understand the law pertaining to a property owner’s rights, duties
and responsibilities to someone invited onto their property, and improperly urged Dulberg to
accept a “non-sensical” settlement from the property owners. It is also alleged that Defendants
concealed necessary facts from Dulberg preventing him from making an informed decision as to
the McGuires and “coercing” him in signing a Release and Settlement Agreement.

III. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 735 ILCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 111
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 111. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be

legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
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second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 111. 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 1ll. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 111
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;
and actual damages. Glass v. Pitler, 276 I1l. App. 3d 344, 349 (1% Dist. 1995). The injuries
resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.
Green v. Papa, 2014 IL App. (5™) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 Il App. 340 (2000), at 351. The plaintiff in a legal malpractice claim must plead a case
within the case. Ignarski v. Norbut, 271 Ill. App. 3d 522 (1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s pleading and theory of recovery is confusing. Presumably, since Dulberg
retained successor counsel in the underlying case, he is only complaining here about the
4
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McGuires’ underlying liability, and nothing with respect to case against David Gagnon (when an
attorney is discharged and transfers a then viable matter to a successor attorney, the first lawyer
cannot be held to have proximately caused the client’s lost claim, see Mitchell v. Shain, Fursel,
and Burney, Ltd., 332 11l. App 3d 618 (1*'. Dist. 2002), and Cedeno v. Gumbiner, 347 Ill. App. 3d
169 (1% Dist. 2004)).

Setting aside the Estoppel and Statute of Limitations issues which will be discussed
below, Dulberg’s complaint for legal malpractice is rife with unsupported conclusory
allegations. Dulberg fails to allege requisite facts in support of each and every element of the
“underlying” case or “case within the case” against the McGuires. Simply put, Dulberg fails to
plead any facts in support of his conclusions that there was some liability against the McGuires.
In § 21 of his complaint, Dulberg alleges negligence against Popovich and Mast, but fails to
identify what actions should have been taken and were not. In 21 (a), Dulberg fails to identify
what investigation and discovery should have been undertaken. In {21 (b) and (c), Dulberg
fails to identify or discuss the law that “defendants failed to understand.” In q 21 (d), Dulberg
fails to plead any facts about why the settlement with the McGuires was improper or “non-
sensical.”

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg’s complaint must be dismissed pursuant to

735 ILCS 5/2-615.
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IV. DULBERG’S SETTLEMENT WITH THE MCGUIRES AND THE DOCTRINE
OF JUDICTAL ESTOPPEL BAR HIS LEGAL MALPRACTICE CLAIM

Dulberg admits in §13 of his Complaint, that he agreed to a $5,000.00 settlement with the
McGuires. Attached to this Complaint, is an unsigned copy of the Settlement Agreement,
Exhibit 1C.2 Because Dulberg agreed to the settlement with the McGuires, waived and released
all claims against them and their insurance carrier, and allowed the Court to enter an Order on a
Good Faith Finding of Settlement (a joint tortfeasor Gagnon remained in the case), he is now
estopped from taking a contrary position that the settlement was appropriate, fair, knowing and
voluntary.?

The doctrine of judicial estoppel provides that a party who assumes a particular position
in a proceeding is estopped from assuming a contrary position in a subsequent proceeding.
Larson vs. O’Donnell, 361 111. App. 3d 388, 398 (1st Dist. 2005), rev’d on other grounds. In
Larson, a plaintiff became unemployed during the pendency of his divorce. At settlement, he
agreed to pay a specified dollar amount for child support and specified dollar amount for
maintenance, based on the income he earned prior to his having become unemployed. Larson at
391. The parties and their attorneys appeared before the court to present the marital settlement
agreement for approval at a “prove up”. Larson at 392. At the prove up hearing, the plaintiff
gave unequivocal testimony that he understood the terms and conditions of the agreement and
acknowledged the amounts he was required to pay under the agreement. Larson at 392. After

entry of the judgment for dissolution of marriage, the plaintiff began paying support based on a

* It does not appear that Dulberg is denying the authenticity of the Settlement Agreement, despite the fact
that his signature is not attached. Mast is in possession of a signed copy of the Settlement Agreement, which
Dulberg executed on January 29, 2014,

3 For the Court’s convenience, attached as Exhibits 2 and 3 are the Motion for the Good Faith Finding and
Court’s Order granting the Good Faith Finding of Settlement. The Court may take judicial notice of its own court
docket see All Purpose Nursing Service v. Human Rights Com., 205 111. App. 3d 816, 823 (1st Dist. 1990). Notably,
the McGuires also filed a counterclaim for contribution against Gagnon in the underlying case.
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percentage of his unemployment income rather than the amounts required by the judgement for
dissolution. He was later held in contempt for failure to pay the amounts prescribed in the
judgment of dissolution and attorney’s fees were assessed against him in the divorce court. He
sued his former attorneys for breach of fiduciary duty and legal malpractice. Larson at 393. The
court held that the plaintiff in Larson was judicially estopped from attempting to create a
question of fact regarding his “actual” understanding for purposes of summary judgment by later
contradicting his previous position. Larson at 398.

Like Larson, Dulberg cannot now claim that he did not knowingly and voluntarily settle
and release his claims against the McGuires. Moreover, Dulberg, like all adults, is “presumed to
know the contents and meaning of the obligations he undertakes when he signs a written
agreement.” Premier Elec. Const. Co. vs. Ragnar Benson, Inc. 111 I11. App. 3d 855, 865 (1st
Dist. 1982). Accordingly, Dulberg is estopped from claiming that his agreement to settle the
underlying case with the McGuires was not “knowing and voluntary,” and he cannot claim that
he was coerced. The final decision was his alone. Dulberg is estopped from now asserting a
claim for legal malpractice against his former counsel. His Complaint must be dismissed with
prejudice pursuant to 735 ILCS 5/2-619(a)(9).

V. DULBERG’S CLAIM IS BARRED BY THE TWO YEAR STATUTE OF
LIMITATIONS FOR CLAIMS AGAINST ATTORNEYS

Dulberg has failed to file his legal malpractice complaint against Popovich and Mast
within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-214.3
provides for a two year statute of limitations period which shall begin to run at “the time the
person bringing the action knew or reasonably should have known of the injury for which
damages are sought. Ogle v. Hotto, 273 Ill. App. 3d 313, 318 (5th Dist. 1995). 735 ILCS 5/13-

214.3(b) reads as follows:
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(b) An action for damages based on tort, contract, or otherwise (i)
against an attorney arising out of an act or omission in the
performance of professional services or (ii) against a non-attorney
employee arising out of an act or omission in the course of his or
her employment by an attorney to assist the attorney in performing
professional services must be commenced within two years from
the time the person bringing the action knew or reasonably should
have known of the injury for which damages are sought.

Dulberg’s Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-
619(a)(5) because on its face, his claims are untimely.

Dulberg admits in § 14 of Exhibit 1 that Popovich’s and Mast’s representation ceased in
March of 2015. Without some exception to the rule, a claim for legal malpractice would have
been required to be filed by March 2017. Here, the Plaintiff did not file his Legal Malpractice
Complaint against Defendants until November 28, 2017 (Exhibit 1), at least seven (7) months too
late. Apparently realizing that his claims are untimely, Dulberg attempts to rely on the
“discovery rule.” He alleges in § 20, without any factual support, that the information regarding
the McGuires’ liability as a property owner, was “false and misleading.” As discussed above,
Dulberg fails to allege any specific facts about any false and misleading information or other
specifics as to Mast and Popovich’s negligent conduct. Dulberg fails to plead facts in support of
the case within the case, i.e. the McGuires’ liability in the underlying cause of action. Dulberg
alleges that he was advised to seek an independent opinion from an attorney handling legal
malpractice matters on or about December 16, 2016, but provides no other explanation about
why he was unaware of a claim until December 16, 2016. What happened after he signed the
agreement on January 29, 2014?

While there was nothing preventing Dulberg at the time of the McGuire settlement from
seeking a second opinion concerning the propriety or “sense” in settling, Illinois law requires a

plaintiff relying on the discovery rule to plead facts in support of reliance on the discovery rule.
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In other words, the plaintiff must explain why he did not discover the cause of action until
December 16, 2016. The plaintiff has the burden of proving the date of discovery. Hermitage
Corp. v. Contractors Adjustment Co., 166 111.2d 72, 85 (1995). Moreover, under Illinois law,
actual knowledge of the alleged malpractice is not a necessary condition to trigger the running of
the statute of limitations. SK Partners I, LP v. Metro Consultants, Inc., 408 Il1. App. 3d 127, 130
(1st Dist. 2011) (“under the discovery rule, a statute of limitations may run despite the lack of
actual knowledge of negligent conduct”) (emphasis in original)). A statute of limitations begins
to run when the purportedly injured party “has a reasonable belief that the injury was caused by
wrongful conduct, thereby creating an obligation to inquire further on that issue.” Bluewater
Partners v. Mason, 2012 IL App (1st 102165 at *p. 50).

Here, Dulberg fails to allege any facts to support a delay or tolling of the statute. He
retained subsequent counsel after the defendants withdrew, and could have requested a legal
opinion regarding the McGuires’ liability then, why did he wait? His claim must be dismissed

with prejudice pursuant to 735 ILCS 5/2-619(a)(5).
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V. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS 5/2-
619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
312/855-1010

Attorneys for Defendants
gflynn@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 7th day of February,
2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, 111
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.

s o, ,> . P -
v Ly L L
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EXHIBIT 1
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THE UNITED STATES OF AMERICA.
IN THE CIRCUIT COURT OF THE TWENTY. -SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Conrt

iy 01 U mnnicgl]%;' Filad*

PAUL DULBERG, ) Transaction 0117111117451
) e
e ) IR 112 L. —-
V. ) No.
)
THE LAW OFFICES OF THOMAS 7. ) NOTICL
POP OVICH, P .C‘, and HANS MA.ST, ) THIS. CASE IS HERFRY SET FOR A
. ) SCHEDULING CONFERENCE, T
Defendant. ) COURTROOM _201  ON
0202742018 , AT 9:D0AM,
. T.URE T0 APPEAR MAY RESULT 14
COMPLAINT ATLAW | TAILTKE 10 APPEAR A m Lt
(Legal Malpractice) ORDER OF DEFAULT BEING ENTERED,
COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred toBs——

“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint

againgt THE LAW OFFICES OF THOMAS 7J. POPOVICH, P.C. (hereinafter also refetred to as

“POPOVICH”), and HAN S MAST (hereinafer also referred to ag “MAST” , states the

following:

1. Your Plaintiff, PAUL DULBERG, is a resident of MeHenry County, Iilinois, and was

such a resident at all times complained of herein,

2, Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C,, is a law firm

operating in McHenty County, Hlinois, and transacting business on a regular and datly basis in i
" McHenry County, linois, B

3, Your Defendunt, HANS MAST, is either an agent, employes, or pariner of THE LAW

OFFICES OF THOMAS J. P OPOVICH, P.C, MAST i3 a licensed attorney in the State of

Illinois, and was so licensed at all times relevant to this Complaint,
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a

:. . © 4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST ate ditecily attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.
5, Venue is therefore claimed proper in McHenty County, lllinois, as the Defendants
transact substantial and regg]ar business in and about McHenry County in the practice of law,
where theﬁ office is located.
6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accldent, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG

lived in the naigh}mrhood.

7. At this time, Gagon lost control of the chainsaw he was using causing it to strike
DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not
limited to great pain and suffering, current as well as fature medical expenses, it an amount in
excess of $260,000.00, along with lost wages in excess of $250,000,00, and various other
damages.

8. In May 02012, DULBERG retained THE LAW QFFICES OF THOMAS J.

POPOVICH, P.C,, pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,

is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into

this Complaint as if fislly set forth herein.

10, Animplied term of the retainer agreement attached hereto as Exhibit A, was that at all

times, the Defendants would exercise their duty of due care towards their client and coﬁfonn

their acts and actions within the standard of care overy attorney owes his client,
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11, That as Exhibit B reveals, Defendants property filed suit against not only the operator of

the chain saw, but also his principals, Catoline McGuire and William MecGuire, who purportediy
were supervising him in his wotk on the premises,

12, At the time of {iling of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and clroumstances around
the Complaint he filed, and further had ascertained the approptiate law. MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McQuire. |

13.  Thematter proceeded through the notmal stages of litigation until sometime in late 2013

or early 201_ Z_t,when MAST met with DULBERG and other family members.and.advised them -— .|

there was no cause of action against William MoGuire and Caroline MoGuire, and told )
DULBERG he had no choice but to execute a release in favor of the McGuire’s for the sum of l
$5,000.00. DULBERG, having no choice in the mattet, relucta;ltly agreed with MAST and to

accept the sum of $5,000,00 releasing not otly William and Caroline MoGuire, but also Auto-

Owners Ingurance Company from any further responsibility or Hability in the matter, A copy of

the aforesaid general release and settlement agreement is attached hereto as Exhibit C,

14, MAST and POPOVICH continued to represent DULBERG through to and including S
March of 2015, following which DULBERG and the Defendants terminated their relationship.
15, Continuously throughout the period of representation, MAST and POPQVICH
represented repeatedly to DULBERG there was no possibility of any liability against William
and/or Ceroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing thet the matter was being properly handled, Then, due to a claimed failure of f

communication, MAST and POPOVICH withdrew from the representation of DULBERG.
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16, Thereafter, DULBERG retained other attorneys and procseded to a binding mediation
before a retired Circuit Judge, where DULBERG received a binding mediation award of
$660,000,00 in gross, and a net award of $561,000.00, Unfortunately, a “high-low agresment”
had been executed "by DULBERG, reducing the maximum amount he could tecover to
$300,000,00 based upon the ingurance policy available, The award was substantially more than
that sum of money, and could have besn recovered from MeGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Award is attached hersto as Exhibit D,
17, The McGuite’s were property owners and had property insurance coveting injuries or
losses on their property, as well as substantial personal assets, including the property location

where the accident took place at 1016 West Elder Avenue, in the City of McHenty, Ilinoig,—— - — i

MoGuire’s were well able :to pay all, or & portion of the binding mediation award had they still
remained parties,

18.  DULBURG, it his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information es required, and frequently conferred with them.

19, Until the time of the mediation award, DULBURG had no reason to believe he could not ;
recover the full axnount of his injuries, based on POPOVICH’S and MAST’S tepresentations to i
DULBERG that he could recover the fill amount of his injuries from Gagnon, and that the
'inclusiqn of the McGuire’s would only complicaic the case.

20.  FPollowing the execution of the mediation agreelhent with the “high-low agreement”
contained therein, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBERG was fulse and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake, Following the

4
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mediation, DULBERG was advised to seek an independent opinion from an attorney handling
Legal Malpractice matters, and received that opinion on ot sbout December 16, 2016,

21, MAST and POPOVICH, joiutly and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:

a)  Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the propetty owners of ﬂle subject property (the McGuite’s)
who employed Gagnon, aﬁd sought the assistance of DULBERG;

b)  Failed to thoroughly investigate Hability issues against propetty owners of the

subject property;

c) - Failed to conduot necessary discovery, so as o fix the Hability-of the property

owners to DULBERG;

"d)  Failed to understand the law pertaining to a property owner’s rights, duties and
tesponsibilities to someone invited onto their property;

©)  Imptoperly urged DULBURG to acoept a nonsensical settlement from the
property ownets, and dismissed them from all further responsibility;

3) Failed to appreciate and understand further moneys could not be received as
ageinst Gagnon, and that the McGuire’s and their obvious liability were & very necessary party to
the litigation;

f9) Falsely advised DULBURG throughout the period of thelr reprosentation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBURG

had no choice but to accept the settlement;
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h)  Failed to properly explain fo DULBURG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review the
mattet;

1) Coniinually reassure'ad DULBURG that the course of action as to the property
owners was proper and appropriate;

) Were otherwise negligent in their representation of DULBERG, concealing from
him necessary facts for DULBURG to make an informed decision as to the McGuire’s, ingtead
coercing him into signing a release and settlement agreement and accept a paltry sum of
$5,000.00 for what was 4 grievous injury.

22.  That DULBERG suffered serious and substantial dmges, not only as a result of the

injury s set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBURG to release the MoGuite’s, lost the sum of well over
$300,000.00 which would not have oceurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAULI DULBERG prays this Honorable Court to enter
judgment oﬁ such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimurns of this
Honerable Court,

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOQCH FIRM,

o 6 o

Thomas W, Gooch, ITI
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

;%%omas W. Gooch, %Iq .

Thomas W, Gooch, 11T
THE GOOCH FIRM

209 8. Main Street :
Wauconda, IL 60084 —— . e

e e T T l:
ARDC No.: 3123355 !

gooch@sgoochfirm.com :
office@goochfitm.com '
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- P "

v
44

LAWOFFI_‘_ HS OF THOMAS J. ‘JP’OP&VICH

Client . | ' | . By .l’ -
Date: _. . Date
LAW, OFTICES OF THOMAS J, POPOVIGH.
- 3416 West Blm, Stree © - - OFOVICH, P.C.
MeHertry, Iifinois 66050 )
815/344-3797 )
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.-

Recelv-ed 14-28-2017 04:31 PM / Circult Clerk Accepted on 14-20-2017 09:53 AM:/ Transaction #17111117451 / Case'#17LA00
Page 8 of 19

Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Page 20 of 39

EXHIBIT DF-2
Page 46 of 243





PR A R ‘

5. STATHORILINGG - ), i SO 5'34)'!;@
"’; _:"" ;.'.' " COUNTY OFMCI'IBNRY ) .'l:, ;.'l' l'. . ‘-". e h I.-- %wﬂm:%ﬁé‘zﬂwz
poeno INTHE cmc}urr COURT OF s T‘WENTY~SEGDND mnmw omcmr L
ST o MMNM‘QOUNTY ILLINOIS ; R
R '.PAULDIEBEI{G e e S -
T ZDAVBDGAGNON Indtviﬂualiy,ancias Ty ; R . ool

e Agolt of CAROLINE MOGUIRE and BILL) J o
57ve v . MCOUIRE, ind CAROLINE MOGUIRE : ) *
et ancliBiLL MCGUIRE Indvidunlly, - .y - ‘ |
T B D&fbndaﬁtﬂ, ; : T -

THOMA@ J . POPOV.[C‘H P. L and complaimng agamsr the Deiandzmts, DAVID GAGNON, -

’ Tnclwiduauv,, and as Agent af GAROLINE McGUlRE ﬂnd BILL McGUlRB and CAROLINE

‘ MOGUIRB'-and BELL MQGUIR.E, iﬂdivzgiually, and states as Follows; ' . |
Lo " Commil S -‘ L

L. Onhme 28 2011, the Plaintiff, PAUT, DULBERG Hvad in tlw Clty of MoHerry,

PLAINTIFF’S
EXHIBIT

B

lwad conu olled, manpged and maintained a ﬁm,gla ih inily home locarf:e& a 1016 W, Blder :

CO’IMW Qchﬂﬁnly; ]Hmoi& T ' cor e !

27 . - OnJune 28, 2011 Delbndants CARC)LIN}’? MGGUTRL g BILL MoGUIRE

b e
Avorne, in the "aARNSING DNiEe )
, Inthe Chy ufM&I%"iﬁ_cg@% of MoHeny, Tlinodty yxauo W Mo an w‘m “mgg
T @Agp 19 wsxﬁﬁiw %T FOR B0 ISV B M1 SINGSY AV HVAY QL Siripid
F@Nﬁl" B %rg ROOM g;; g’ﬂg gy st by
Ly ATt s WODUAMAGY T ELTEE

ﬁ&a TE ABFEAR MAY RESULTIN “THE GAGK ONVINCHHOY HGu J28 AHZYIH O aa&oﬁgaﬁ?

Ne mﬁmwamTu OR AN ORPER OF 04" J10H TvRe AR
DL BEING NTERED, HOLLON @
% (ﬁ‘g (’f;‘f‘,\’r;l, é /
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\ . . .
4 * ' . '

N ‘ . . 3 (.)n June 28, 2011, mmfendant, DAVID GA(}NC)N wWag lwmg and/or my,ﬂg at .
his pam,ms ']xonie at 1016 W, Eldea Avqnﬁe in the Clty of Moﬂemy, Comxty ochIIenry, . e

e '. Illinois.- '. o g -‘r'- T

NS 4' ' 0”-7““" 23& 2011, ﬂi@ Defendanw. GAROLINE Mccvmjz atd BI”LL MOGUIRE :
L "°m‘m°ﬁ h‘m‘l the: Defa*‘dmv DAYID QAGNON,wcuL dawri, trim and/ci maintain the. t;ees

W . .
3 tmtl bmsh at ’ﬂmh‘ptenﬁ‘;es zzt iOiG W ﬁldsrAVenue, ii’l'thﬁ Glty beoHanry, cmmty pf o
: Mﬂ-f@ﬁy,![llhmi : ’;_ —,;J: P Coell KR -
, ".'7: LB Qn Jung 28, ?911 zmd atthe reciuest and wﬂhihe authonty and paimxssion ofthe -
B . Defenclmnfs CAROLH\JE MOGUIRE ancl BILL, MoGUIRE, md ibr fheix bcne{‘it, ﬂm@ Defendmzt

.-‘ '.-.-.__~~DA‘V1,B GAGNON W woﬂdng mt,{er theﬁ aperyts Toit arig OOmtt;ol whilc dngaged. in cuthg,

8 ] trlmrning and nwntlunmg tfees and hrush at the prezmses ai: 1016 W Eldar Avemie, i 1},1@ Gity
Lo -a:t‘Mc:lIemy, Ccumy ochTIeut‘y, Iﬂinam L J '.: ISR o
6 :On .Tuno 28 201 1 as 1§mr of hlg work at ‘&w sm‘o}em p:oparly, Ths Dofbnclmh
DAVI D GWC:N ON, wag &uthorimcl &nstfucted advised and- permuted 10 Uss @ chaingaw to asslst
hhn in his work fo1 Defendants,, CARDLH\TB MeGUIRE and BILL, MoGUIRE, which was owned
by 1he Moﬁtﬂres
'7._ . On June 28, 2011 the Delbndanf BAVID C}AGNON, was lmdei the: aupemsioﬁ :
snd goxt -0l rDaf:sndants CAROLLNE B MoGUIRE and BILL, MEGQUIRE, and wag wmldng 8"
tholr apparent and actual agent,‘and. Was then acting and worimng i the scope of bis agency for

Defetxdtml:% CAROL]NE MoGU I{E aitd BILY, MoGGUIRE,
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* .
'n. .

Vot :'- L On Jnn;a 28, ?011 amd%il@ the. Defendaﬂf, DAVID GAGNON, was wmking in
«; R ma com'ae smd sodpa ei’his ﬁg&my for Derfendmﬂs, CAROLm.EMoGUIRB mdBIIJL

" B McGtHBE, and was mdar the i supewision and cnnﬁ‘ol, Daf@ndant, DAVID (}AGNON Wag m
_' usg> ofs dlmmsaw while mmnmg oito0 and bmnéh. B _
: \ L 9,- ' on Jme 28; ";>011 and wme Defanda:m, DAVID GAGNON was in ma of a

ahainaa*w while tlemlng a fxee tmd bmuoh, Daiéndam I}JAVID GAGNON, aslcecl fm and/ot

wquesred 1he’ ewmstanoe of thi. Pla,intiﬂ; PA UL DULBER(}, tohold the tree hanoh ‘whiIe '

D@fmdﬁht, DAVI D GA(J*NON tfmmed ﬂm bmmh witth tha Ghamsaw i BT
10 On hme 28 2011 s el whilss Dafandam, DAVI.D GAGNON Was in SDI& oontrpl,

'l ..'

RS o

R A usa andropemmm c;i’the suh;sot chalnsaw; the chmmv waﬁ'cwm"d wﬂhﬂﬁm&d 1n1um Wme— T

- ‘»l

mamwrmvr,nw;mw SRR L R ,
SR 11 m aummam ﬂms, Dafendams w{wmmwmﬁ anﬂ-'BILLlMoGUIRE

1N
as

N -"-'*.': l:new 0f Daiendam DAVID GQGNQN’S ugp of the chainsds In'the | presancﬁ of the Plalntiff,
' PAUL DULBE_RG, e knewt that such arvated s damgar o the Flaintif, PAUT, DULBERG's
. o sefety, . A |
‘ . 12, That af Al selovant times, the D afondants, DAVID GAGN ON‘,. a9 agont of
: QAROI{II\TH; McGUIRE sl BILL Mo(RIIRE, pwed a.dpt,y to use sath and. m;guﬁan in his

dperation ofa.l_mdvsip‘dz:mgam‘ms insirymentality, - ' T

Recelved 11-28-2017 04:31 PM/ Clrcult Clerk Accepled on 11-28-2017 09:53 AM / Transaction #17111117451 / Case #17LA000377
Page 11 0f 19

Received 02-07-2018 01:20 PM / Circuit Clerk Accepted on 02-08-2018 09:41 AM / Transaction #17111133930 / Case #17LA000377
Page 23 of 39

EXHIBIT DF-2
Page 49 of 243

.
LI
sadv

L

SR —,





; EENINS L) OnhmeZ%,ﬁOli tho Daﬁendmt, DAVID GAGNQN,W&&ne}ghgan‘tinomor
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: ‘ The Law Offices of ‘Thomas J. Po;iévich PC,

> 3416 W. Bum Stresr

McHrmry, Trunots 60050
‘TELEPHONE: §15,344,3797
Facamme: 815.344.5280

: Thavas 1, Porovici
: Hans A Mm‘m , W, popavichiaw.com Mark J, Vooa
JoHN A, Kortiag JAMES B, Ttin
' Rongrr &, Luvary
January 24, 2014 Tetantisa M, Fregman
Paul Dulberg
4606 Hayden Court

MgHenry, IL 60051

RE:  Pau! Dulberg vs. David Gagnon, Caroling MeGuire and Bl MeGuire
MeHenry County Case: 12 LA 178

Dear Paul:

Please find enclosed the Genetal Release and Settiement A

. ' \greement from defengs counsel for
Caroline and Bill MeGuite, Please Relssge and toturn it o me in the snclosed selfaddressed
stamped eirvelope at your earliest convenienge,

Thenk you for your cooperation.

Very truly youws,

P ooty
Copy

% PLAINTIFF'S
§  EXHIBIT Waukesan Qrricy;
C 2K Noxi MARTIN Lumtteg
Ko Jr. Avinug
Wauxnasn, 1L, 60083
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RELEASE ETTLEMENT AG LN

NOW COMES PAUL DULBERG, and in conslderation of the payment of Five-Thoussnd
($5,000.00) Dollars to him, by or on behalf of the WILLIAM MCGUIRE and CAROLYN
MCGUIRE (akz BiI] MeQuirs; improperly named as Caroling MoGulre) and AUTO-QWNERS

- INSURANCE COMPANY, the paymont and recelpt of which {s hereby acknowledged, PAUL

COMPANY, of and fiom any and all oquses of gotlon, olalms and demands of whatsoever kind or
nature Inoluding, but not Hmited 10, any slaim for personal Injuries and property dawmage arising out
of & certain ohain saw incldent that allegedly oooumed on or about June 28, 2011, within and upon
the premises known cormonly as 1016 West Hider Avenus, Clty of McHenty, County of
MoHenry, Stats of Itiinols,

IT' 13 FURTHER AGREED AND UNDERSTOOD that there Is bresently pending a canse

of adtlon in the Ciroult Court of the 92M Judicial Cireutt, MoHenry County, iinols entitled "Pau]

Dulberg, Plaintiff, vs, David Gagnon, Individually, and as agent of Caroling MoGuire and Bil]
MeCulre, and Caroline MoGuire and Bill McGuire, Indj.vidually,-Defendants%eause-NoﬂO I2°LA—

1785 and-hat this wetilemient i contingent upon WILLIAM MoGUIRE and CAROLYN MoGUIRE

being dismlssed with prejudice us parties to sald lawsuit pursuant to a finding by the Cireult Court

that the seftlement betweer the parties constitutes a good fhith settlement for purposes of the Minals

Joint Tortfeasor Contribution Act, 7401LCS 100/0.01, e 8eq,

IT IS FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
agraement the undetsigned represents and wartants as follows (check applicable boxas);

£ I'was not 65 or older on the date of the osourrence,

B I'wasnot reosiving ST or $SP! on the date of the ocourrence,
B Iamnot eligible to receive SSIor SS1L,

O Yemnot ourrently receiving S8 or SIDL

IT S FURTHER AGREED AND UNDERSTOOD;

4, That any subrogated claims or lens for medical expenses paid by or on
behalf of PAUL DULBERG shell be the responsibility PAUL DULBERG,
including, but not limited o, ay Medloare liens, Any and all
telmbursements of medieal oxponses to subrogated parties, incloding
Medioare's rights .of reimbursement, if any, shall be PAUL DULBERG?s
responsibility, and not the responsibility of the purties relensed herelns,

b, That eny outstanding medica} txponses are PAUI, DULBERGs
regponsibility and all payment of medical expenses hereafier shall be PAUL
DULBERG’s teaponsibi] ity, and not the responsibility of the parties released
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o That PAUL DULBERG agross to save and hold harmless and Indemnlfy the
partles relonsed herefn agalnst any olalms made by any medica] providers,
including, bt nog lmited to Medjeare op parties subrogated to the rights to
recover medioal or Madloaye payments, '

IT I8 FURTHER AGREED AND UNDERSTOOD by the parties hereto that this agresment
contains the entire agreement between the parties with regard to materials set forth herein, and shal|
be binding upon aud inute to the benefit of the parties heretp, Jolntly and soverally, and the
executors, conservators, administrators, Buardians, personal Yopresentatives, heirs and suocessors of
each,

ITYS FURTHER AGREED AND UNDERSTOOD fhat thi seftlement 15 a compromise of
a doubtfy! and dlsputed olaim and no liabillty fs admitted ag vonsequence hereof,

IN WITNESS WHEREOFT, 1 have hereunto et my hand and seal on the dates set forth
belaw,

Dated: -—-— L —
PAUL DULBERG

STATE OF ILLINOIS )
y s,
COUNTY OF MCHENRY )

PAUL DULBERG Personally sppeared before me this date and acknowledged that she
exeouted the foregoing Release and Settlement Agreement as hls own fles act and deed Tor the ngss
and purposes set forth therein, -

Dated this gy of" Tanuary, 2014,

n Notary Publia

1 04:31 C it Clerk A ted 11-29-2017 n #1711 17451 / Case #17LAQ00377
B V i / 7
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| Dec 12 2016 306PM HP Fax . page 2

sys,l:ama._ Y

Binding Mediation Award

Faul Dulberg

Y. ADR Systems Flle #  33391BMAG

David Gayhon

B St Ml ot gt o " B

gnE?;?an;bar 8, 2016, the matter was called for binding madiation before the Honorable James
vél ct ngham, (Re1:), In Chicago, (L., Aceording to the agresmant entered Into by the partles, 1f a
untary settlement through hegotlation could not be reached the medistor would renday a'

settlement award which would be binding fo the
les,
e medlator IS R TOEWE: g > parties. Pursuant to that.sgreement-the- -

Frndlﬁglnfavorof: ~ /%M / ﬁ(ﬁz’/ﬂlﬁf’f?
8640 p00 Y

Gross Award: ]

Comparstive fayl _.l'*:{:__ % (if applicable)

Net Award: g Mﬁfp {D

Comments/Explanation f%&d’c‘d / g é @f 280 .
Lutu e pedics £ 20000,
Losr Ledgge B 2%, g08,
pes | 2000,
L2 0, 080,

The stle James . Etchghaf, [Ret)

PLAINTIFF'S
EXHIBIT

D

ﬂDl;Byatems- * 20:Nortlf Clark Street « Floor 2 Chivage, L 80602
12.980,9280. . tnfo@adsystems.com « wWwwadrsysiems, conr

j
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 22"P JUDICIAL CIRCUIT
COUNTY OF McHENRY

PAUL DULBERG, ) FlieEn
)

Plaintiff, ) CaseNo. 12LA 178 JAN 1.3 2014

Vs, ; lé%”ﬂee“ m%f’bﬁﬁ.

)
DAVID GAGNON, Individually, and as )
Agent of CAROLINE MCGUIRE and BILL )
MCGUIRE, and CAROLINE MCGUIRE )
and BILL MCGUIRE, Individually, )
)
Defendants. )

MOTION FOR GOOD FAITH FINDING AND FOR ORDER OF
. DISMISSAL WITH PREJUDICE BY DEFENDANTS BILL McGUIRE
' AND CAROLYN McGUIRE

Defendants, BILL McGUIRE (aka William McGuire) and CAROLYN McGUIRE
(improperly named Caroline), by and through their attorneys, Cicero, France, Barch &
Alexander, P.C., hereby move this Court to dismiss all claims against them with prejudice and
further request this Court to find that the settlement set forth in this motion was made in good
faith and within the meaning and contemplation of the Illinois Contribution Among Joint
Tortfeasors Act, 740 ILCS 100/1, et seq. In support of their Motion, Defendants Bill McGuire

and Carolyn McGuire state as follows:

1. On or about March 15, 2012, Plaintiff Paul Dulberg filed a multiple count
complaint secking damages for personal injuries he generally attributes to a chain saw incident
that occurred on or about June 28, 2011, at and upon the premises owned by Defendants Bill
McGuire and Carolyn McGuire, known commonly as 1016 West Elder Avenue, City of
McHenry, County of McHenry, State of [llinois.

2. Plaintiff generally alleges that Defendant David Gagnon injured him with a chain
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saw while working under the supervision and control of Defendants Bill McGuire and Carolyn
McGuire. Defendant David Gagnon denies any and all liability for Plaintiff Paul Dulberg’s
injuries. Defendants Bill McGuire and Carolyn McGuire also deny any and all liability for
Plaintiff Paul Dulberg’s injuries and further deny that Defendant David Gagnon was under their
control and supervision and working or acting as their employee or agent at the time of the
alleged chain saw incident,

3 On February 1, 2013, Defendants Bill McGuire and Carolyn McGuire filed a

cross-claim for contribution against Defendant David Gagnon. The cross-claim for contribution

" seeks contribution from Defendant David Gagnon for injuries claimed by Plaintiff Paul Dulberg
and is based upon the terms and provisions of the Illinois Contribution Among Joint Tortfeasors
Act, 740 ILCS 100/1, et seq.

4, Plaintiff Paul Dulberg and Defendants Bill McGuire and Carolyn McGuire have
negotiated a settlement of all claims which Plaintiff brought or could have brought against
Defendants Bill McGuire and Carolyn McGuire. The settlement was negotiated at arm's length
over a substantial period of time, and with the advice of counsel on the part of both parties.
There is no collusion or fraud on the part of any of the parties to the negotiation.

5. Pursuant to Section 100/2(c) of the Contribution Act, an alleged tortfeasor that

settles with a claimant in good faith shall be discharged from liability for contribution to any

other tortfeasors.

6. Defendants Bill McGuire and Carolyn McGuire deny and continue to deny
liability to Plaintiff Paul Dulberg and further contest the nature and scope of the injuries Plaintiff
Paul Dulberg attributes to the subject chain saw incident.

7. The lump-sum payment of $5,000.00 to Plaintiff Paul Dulberg by or on behalf of
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Defendants Bill McGuire and Carolyn McGuire constitutes adequate consideration for purposes

of a good faith settlement under Section 100/2(c) of the Contribution Act,

8.

Defendants Bill McGuire and Carolyn McGuire respectfully suggest that the

settlement with Plaintiff Paul Dulberg is and was made in good faith within the meaning of the

Illinois Contribution Among Joint Tortfeasors Act, 740 ILCS 100/2(c).

WHEREFORE, the Defendants, BILL McGUIRE and CAROLYN McGUIRE,

respectfully pray for the Court as follows:

(1)

@

&)

“)

®

For an Order declaring that the settlement between Plaintiff Paul Dulberg and
Defendants Bill McGuire and Carolyn McGuire was made and entered into in
good faith within the meaning of the Ilinois Contribution Among Joint
Tortfeasors Act, 740 ILCS 100/1, et seq.;

For an Order dismissing all civil complaints, cross-claims, counterclaims and
contribution claims currently pending against Defendants Bill McGuire and
Carolyn McGuire, and arising out of or otherwise connected to the injuries
claimed by Plaintiff Paul Dulberg, with prejudice;

For an Order declaring that any potential future claims against Defendants Bill
McGuire and Carolyn McGuire, including, without limitation, claims for
contribution arising out of or otherwise connected to the chain saw incident and
injuries claimed by Plaintiff Paul Dulberg, are barred,

For an Order declaring for purposes of Illinois Supreme Court Rule 304(a) that
there is no just reason to delay enforcement or appeal of the Dismissal Order; and

That this Court enter an order granting such further relief as this Court deems just.
CAROLYN MCGUIRE and BILL MCGUIRE, Defendants,

by their attorneys,
CICERQ, FRAN CH & ALEXANDER, P.C.,

By

RONALD A. BARCH (6209572)

Cicero, France, Barch & Alexander, P.C.
6323 East Riverside Blvd.
Rockford, IL. 61114

815/226-7700

815/226-7701 (fax)
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing document was

served upon:
Attorney Perry A. Accardo Attorney Hans A. Mast
Law Office of M. Gerard Gregoire Law Offices of Thomas J. Popovich
200 N. LaSalle St., Ste 2650 3416 West Elm Street

Chicago, IL 60601-1092 McHenry, IL 60050

by depositing the same in the United States Post Office Box addressed as above, postage prepaid,

at Rockford, Illinois, at 5:00 o’clock p.m. on ) / 9/ (4~

[

Cicero, France, Barch & Alexander, P.C.
6323 East Riverside Blvd.

Rockford, IL 61114

815/226-7700

815/226-7701 (fax)

4
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 227 JUDICIAL CIRCUIT
COUNTY OF McHENRY
PAUL DULBERG, )
)
Plaintiff, ) CaseNo. 12LA 178
)
VS, )
)
DAVID GAGNON, Individually, and as ) © etden F&%E i
Agent of CAROLINE MCGUIRE and BILL ) " ey County, Thats
MCGUIRE, and CAROLINE MCGUIRE )
and BILL MCGUIRE, Individually, ) JAN 2 2 2014
)
Defendants. ) o et

GOOD FAITH FINDING AND ORDER OF DISMISSAL

THIS CAUSE coming on tb be heard on the Motion for Good Faith Finding and for Order
of Dismissal with Prejudice filed by Defendants Bill McGuire and Carolyn McGuire, and the Court
being fully advised in the premises,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. That settlement between Plaintiff Paul Dulberg and Defendants Bill McGuire and
Carolyn McGuire (improperly named Caroline) constitutes a fair and reasonable and good faith
settlement within the meaning of the Illinois Joint Tortfeasor Contribution Act, 740 ILCS 0.01 et
seq.

2, That the good faith settlement shall henceforth constitute a bar to any and all claims
that Plaintiff Paul Dulberg and Defendant David Gagnon and other known or unknown tortfeasors
may have against Defendants Bill McGuire and Carolyn McGuire on account of or arising out of
the injuries, if any, sustained by Plaintiff Paul Dulberg as a result of the alleged chain saw accident
that occurred on June 28, 2011, whether by way of original action, third party claim, cross-claim,

countetclaim, claim for contribution or otherwise.
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3. That Defendants Bill McGuire and Carolyn McGuire be and are hereby dismissed
from the above-captioned lawsuit as party defendants and cross-claimants, with prejudice, and in
bar of further suit.

4. That that there is no just reason to delay the enforcement or appeal of this good faith

finding and order of dismissal.

DATED: /4‘ %7%-\
JUDGE Thomas A.W
7

Prepared by:

Ronald A. Barch

Cicero, France, Barch & Alexander, PC
6323 East Riverside Blvd.

Rockford, IL 61114

815/226-7700
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court

PAUL DULBERG, *e+Electronically File d*=*
Plaintiff, Transaction ID: 17111147104
. 17LADDO3TT
No.: 17 LA 377 03271701 8 -
v. McHe County, llinois

22nd Judicial Circuit
0 o ok o ok o o ok o o ok ok R Rk R Rk

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,
Defendants.

PLAINTIFF’S RESPONSE TO DEFENDANTS’ COMBINED MOTION TO DISMISS

NOW COMES, your Plaintiff, PAUL DULBERG, (hereinafter referred to as
“DULBERG”) by and through his attorneys, THE GOOCH FIRM, and for his Response to
Defendants’ THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. and HANS MAST
(hereinafter collectively referred to as “POPOVICH” or “Defendants™) Combined Motion to
Dismiss states to the Court the following;

INTRODUCTION

Defendants brought this Combined Motion to Dismiss DULBERG s Complaint. (See
Defendants’ Memorandum in Support of Defendants’ Combined Motion to Dismiss attached i
hereto without exhibits as Exhibit A.) In their Motion, Defendants argue that DULBERG failed
to state a claim for legal malpractice, that DULBERG?’s claims are barred by judicial estoppel,
and that the claims are time barred. However, after review of the facts in the Complaint, this
Honorable Court will determine that DULBERG’s Complaint is sufficient to survive this Motion
to Dismiss.

STANDARD OF REVIEW FOR SECTION 2-615

| 1. A Motion to Dismiss pursuant to section 2-615 attacks the legal sufficiency of the

Complaint by alleging defects on its face. Weisblatt v. Colky, 265 Tll.App.3d 622, 625, 637

bl
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N.E.2d 1198, 1200 (1 Dist. 1994). Section 2-615 motions “raise but a single issue; whether,
when taken as true, the facts alleged in the Complaint set forth a good and sufficient cause of
action.” Visvardis v. Ferleger 375 1. App.3d 719, 723, 873 N.E.2d 436, 440 (1. App.1 Dist.
2007), quoting Scott Wetzel Services v. Regard, 271 1. App.3d 478, 480, 208 Ill. Dec. 98, 648
N.E.2d 1020 (1995).

2. When the legal sufficiency of a Complaint is challenged by a section 2-615
Motion to Dismiss, all well-pleaded facts in the Complaint are taken as true and a reviewing
court must determine whether the allegations of the Complaint, construed in a light most
favorable to the plaintiff, are sufficient to establish a cause of action upon which relief may be
granted. Vitro v. Mihelcic, 209 111. 2d 76, 81, 806 N.E.2d 632, 634 (2004); King v. First Capital
Financial Services Corp. 215111.2d 1, 12, 828 N.E.2d 1155, 1161 (2005). A cause of action
should not be dismissed on the pleadings unless it clearly appears that no set of facts can be
proved that will entitled the plaintiff to recover. Zedella v. Gibson, 165 111.2d 181, 185, 650
N.E.2d 1000 (1995).

STANDARD OF REVIEW FOR SECTION 2-619

3. A section 2-619 motion should be denied unless a Plaintiff cannot prove a set of
facts that would entitle him to relief sought. Safeway Ins. Co. v. Daddono, 334 1Il. App 3d 215,
218 (1*' Dist. 2002). A cause of action should not be dismissed on the pleadings unless it clearly
appears that no set of facts can be proved that will entitle the plaintiff to recover. Zedella v,
Gibson, 165 111.2d 181, 185, 650 N.E.2d 1000 (1995).

4. The Court must view all the factual allegations in the light most favorable to the
plaintiff. Lloyd v. County of DuPage, 303 1. App.3d 544, 688 707 N.E.2d 1252, 1258 (2d Dist.

1999). Also the court must constrye the facts liberally in favor of the plaintiff. /d. In ruling on a

by ]
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2-619 motion, the court may consider pleadings, affidavits and depositions. Weisblatt v. Colky,
265 111.App.3d 622, 625, 637 N.E.2d 1198, 1200 (1% Dist. 1994). The purpose of a Motion to
Dismiss under section 2619 of the Code of Civil Procedure is to afford litigants a means to
dispose of issues of law and easily proved issues of fact at the outset of a case, reserving disputed
questions of fact for a jury trial. Zedella, at 185, 650 N.1.2d 1000.

ARGUMENT

(under 2-615)

L. Dulberg sufficiently states a cause of action for legal malpractice.

1. Tn his Complaint, DULBERG sufficiently set forth the necessary elements of legal
malpractice. “To prevail on a legal malpractice claim, the plaintiff client must plead and prove
that the defendant attorneys owed the client a duty of due care arising from the aitorney-client
relationship, that the defendants breached that duty, and that as a proximate result, the client
suffered injury.” Northern Illinois Emergency Physicians v. Landau, Omahana & Kopka, 1id.,
216 111.2d 294, 306-307 (IiL. 2005).

2. First, when DULBERG agreed to retain POPOVICH and POPOVICH agreed to
represent DULBERG, a duty of due care was established based on the attorney-client
relationship between DULBERG and POPOVICH. (See Complaint attached hereto without
exhibits as Exhibit B, 9 8-10.) Thereafter, POPOVICH owed DULBERG a duty of due care as
his attorney and POPOVICH breached that duty.

3. DULBERG’s malpractice action is proper because DULBERG properly
established that due to POPOVICH’s malpractice, the case was settled for an amount much
lower than what DULBERG expected. “Attorney malpractice action should be allowed where it
can be shown that the plaintiff had to settle for a lesser amount than she could reasonably expect

without the malpractice.” Brooks v. Brennan, 255 LILApp. 3d 260, 270 (5™ Dist., 1994).

3
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4, In his Complaint, DULBERG specifically alleges that he was essentially forced to
settle his case for $5,000.00 against the McGuires and the Auto-Owners Insurance Company.
(Sce Complaint attached hereto as Exhibit B, 413, 21(j).) Thereafter at the binding arbitration
DULBERG’s gross award of $660,000.00 was cut to enly $300,000.00 due to a “high-low
agreement” that was executed as part of the McGuire settlement. DULBERG further pleads that
had the McGuires not been dismissed from the case, he would have recovered more. (See
Complaint attached hereto as Exhibit B, Y16, 22.)

5. DULBERG propetly plead proximate cause and damages in his Complaint, (See
Complaint attached hereto as Exhibit B, 921, 22.}

6. Fox v. Seiden, 382 Ill.App. 3d 288, 294 (1% Dist. 2008) is analogous to this case
because the Fox Plaintiff similarly pled proximate cause and the Appellate Court held that this
was sufficient, “the plaintiff alleged, ‘But for [the law firm's] negligence and malfeasance,
[Miriam] would not have had judgment entered against her for attorney’s fees under the [Act].’
We find the alleged facts, liberally construed, taken as true, and viewed in the light most
favorable to the plaintiff, sufficiently plead the element of proximate cause.” Id., at 299.

7. Specifically, DULBERG properly established that “but for” the acts of the
Defendants in urging DULBERG to release the McGuires, DULBERG suffered substantial
damages. (See Complaint attached hereto as Exhibit B, 9 22.)

8. More importantly, the issues of proximate cause and damages must be
determined by a jury or trier of fact after all proper evidence and testimony is presented at trial.
Proximate cause is a question of fact o be decided by a jury. (internal citation omitted)
(Emphasis added) Hooper v. County of Cook, 366 1ll.App.3d 1, 7 (1* Dist., 2006). “The

determination of damages is a question of fact that is within the discretion of the jury and is

A
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entitled to substantial deference.” (Emphasis added.) Linhart v. Bridgeview Creelk Development,
Inc., 391 1. App.3d 630, 636 (1% Dist., 2009).

9. POPOVICH states it his Motion that DULBERG’s pleading and theory is
confusing, (See Defendants’ Memorandum attached hereto as Exhibit A, pg.4). However, there
is nothing confusing about the issues at hand. DULBERG clearly and sufficiently pled in his
Complaint that the wrongful acts, i.e. POPOVICH urging settlement and release of the McGuires
in the case caused DULBERG to lose out on over $300,000.00.

10.  Defendants, in their Motion to Dismiss, are requiring of DULBERG to plead his
entire case in a single Complaint.

11.  “Plaintiff is not required to prove his case at this stage of the pleadings and the
damages as alleged are sufficient to show he was damaged by Defendants’ actions and cause of
action for legal m_alpractice. Fox v. Seiden, supra, at 294, Platson v. NSM America, Inc., 322
L. App. 3d 138, 143 (2™ Dist., 2001) (‘Cases are not to be tried at the pleadings stage, so a
claimant need only show a possibility of recovery, not an absolute right to recover, to survive a
2-615 Motion.”). Here, DULBERG has shown at least a possibility of recovery based on the
malpractice of POPOVICH, thus should survive Defendants” 2-615 Motion.

12, The allegations set forth by DULBERG are not conclusions and are sufficient to
withstand a Section 2-615 dismissal. By looking at the Complaint, DULBERG has clearly set
forth cach of the elements of legal malpractice.

13.  Further, because this instant case is filled with factual questions, dismissing the
Complaint at this stage of the pleadings is improper and this Honorable Court should deny
Defendants’ Motion in order to allow the case to be fully and properly litigated.

(Under 2-619)

I
4
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. Dulberg’s claims are not barred by judicial estoppel.

14. Next, Defendants argue that DULBERG’s claim is barred by judicial estoppel.
(See Defendants” Memorandum attached hereto as Exhibit A, pg. 6). This is not factually
accurate.

15.  Judicial estoppel is an equitable doctrine evoked only at the Courts’ discretion and
designed to protect the integrity of the judicial system by preventing parties from taking
inconsistent positions. Seymour v. Collins, 39 N.E. 3d 961 (1ll., 2015). The Seymour Court held
five elements were required for judicial estoppel to apply; there must be two positions which are
factually inconsistent in separate proceedings where there is an intent that the trier of fact accept
as true all the allegations and the person who the doctrine is asserted against must have received
a benefit. Id.

16.  Inthis case, there have not been two factually inconsistent positions because
DULBERG never held the position that he understood and was informed of all the terms of the
settlement. The issue of whether Defendants properly informed DULBERG has never been dealt
with in a previous proceeding.

17.  Defendants argue that “like all adults” DULBERG is presumed to know the
contents and meaning of the settlement agreement he signed. (See Defendants’ Memorandum
attached hereto as Exhibit A, pg. 7). However, the Defendants had a fiduciary duty to
DULBERG to explain to him the contents of the settlement agreement and to explain the
meaning of said agreement. That is part of the thrust of the malpractice, which of course is a

factual question,

~
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18.  In his Complaint, DULBERG alleges that MAST told DULBERG that “he had no
choice but to execute a release” and that “there was no possibility of any liability” against the
McGuires or the Insurance Company. (See Complaint attached hereto as Exhibit B, § 13, 15.)

19.  Based on these representations, DULBERG reluctantly signed the settlement
agreement, as he had no choice and was relying on the representations of his attorneys.

20.  Defendants argue that because the Court in the underlying case entered a good
faith finding Order, Plaintiff should be judicially estopped. (See Defendants’ Memorandum
attached hereto as Exhibit A pg. 6). This is not the case. Although a good faith finding was
entered in the underlying case, the Order did not contemplate whether there was any malpractice
by the attorneys. The Court clearly did not know what the Defendants told or failed to tell
DULBERG to urge him to sign the agreement. Therefore the good faith finding Order has no
bearing on DULBERG’s legal malpractice suit.

21.  Defendants rely on the case of Larson v. O'Dennell, 361 11l App.3d 388 (1* Dist.,
2003) in support of their argument that judicial estoppel is applicable, however this instant case
is factually distinguishable from the Larson case, which was a divorce case,

22.  The Courtin Larson, supra, found that judicial estoppel applied to the Plaintiff’s
legal malpractice claims because at the aissolution prove up hearing, record clearly states that the
Plaintiff testified that he understood all of the terms of the settlement, that knew when he signed
the agreement that he had an obligation to pay a specific dollar amount in child support and
maintenance. The Larson Court found that the Plaintiff was estopped from bringing the legal
malpractice Complaint that alleged that he did not know the terms of the settlement. Larson even

interrupted the divorce prove up to supply additional facts and information as to his correct

-
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ncome, Larson v. (F’Donnell, supra, generally. Further, Larson has been distinguished and not
followed. See Wolfe v. Wolf, 375 . App.3d 702 (1% Dist., 2007).

23.  Inthis case, there is no record of DULBERG specifically testifying to knowing
exactly what the terms of the settlement agreement. Unlike the Larson Plaintiff, DULBERG is
not claiming that he does not understand the $5,000.00 settlement, but instead, DULBERG was
never informed by his attorneys that a “high-low” agreement would limit his recovery against the
remaining Defendants, DULBERG was never informed by the Defendants how the terms of the
settlement would affect the future of his case. More importantly, DULBERG was trusting his
attorneys when signing the settlement agreement. At no time did DULBERG interject in any
proceedings to state that he understood all of the terms of the settlement or provided additional
facts as the Larson Plaintiff.

24.  Based on Defendants’ fiduciary duty, the Defendants had a duty to properly
inform DULBERG of all of the risks of entering the settlement agreement, “The fiduciary duty
owed by an attorney to a client encompasses the obligations of fidelity, honesty, and good
faith.” Metrick v. Chatz, 266 1ll.App.3d 649, 656 (1% Dist.,1994).

25.  Inthe case of Wolfe v. Wolf, 375 1ll.App.3d 702 (1* Dist., 2007) the Defendant
argued that the Plaintiff was judicially estopped from bringing a claim for legal malpractice
when she testified that she understood and agreed to all the terms of the marital settlement
agreement and subsequently filed a legal malpractice complaint alleging that she did not
understand and agree to the marital settlement agreement. However the Court held that the
Plaintiff was not judicially estopped from bringing her legal malpractice action because the

testimony at the dissolution proceeding was based on negligent acts and misrepresentations made

Q
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to the Plaintiff by the Defendant, and that she did not discover those negligent acts and
misrepresentations until afier the settlement agreement had been entered. /d., generally.

26.  This instant case is more factually similar to the Wolfe case than the Larson Case
because DULBERG is not alleging that he misunderstood the obligations under the settlement
agreement as in Larson, instead he is alleging that the negligence of POPOVICH did not permit
DULBERG to make an informed decision about accepting the settlement, as in Wolfe.
POPOVICH continuously represented to DULBERG that there was no possibility of any liability
against the McGuires and/or the Insurance Company,

27.  Therefore by following the Court in Wolfe v. Wolf, 375 TIl. App.3d 702 (1* Dist.,
2007) this Honorable Court must find that DULBERG is not judicially estopped from bringing
his claims against POPOVICH,

HI. Dulberg’s claims are not time barred.

28, Lastly in their Motion to Dismiss, Defendants argue that DULBERGs claims are
barred by the statute of limitations. (See Defendants’ Memorandum attached hereto as Exhibit
A, pg. 7). This is incorrect because after review of the allegation of the Complaint this Court
should find that the Complaint has been timely filed based on the discovery rule.

29, The discovery rule tolls the limitations period to the time the plaintiff knew or
reasonably should have known of the injury. Snyder v. Heidelberger, 953 N.E.2d 415, 419 (111.
2011).

30.  The Hlinois Supreme Court held that the discovery rule applies to legal
malpractice claims. Jackson Jordan, Inc. v. Leydig, Voit & Mayer, 158 T11.2d 240, 249 (I11.

1994). The Supreme Court has made this issue quite clear, finding as such and further finding the

Q
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limitations period begins to run when a plaintiff knows or reasonably should know of his injury
AND that the injury was wrongfully caused. (Emphasis added) Id.

31.  The time at which a party has or should have the requisite knowledge under the
discovery rule to maintain a cause of action is ordinarily a question of fact, (Emphasis added)
Jackson Jordan, Inc. v. Leydig, Voit & Mayer, at 250; see also Knox College v. Celotex Corp.,
88 111.2d 407, 416-417 (111, 1981).

32.  Due to the attorney client relationship with the Defendants, DULBERG is
presumed unable to distinguish any misapplication or negligence by the Defendants, on his own,
“The relationship between an attorney and the client is one in which the attorney is charged with
a duty to act skillfully and diligently on the client's behalf. Given the duty, the client is presumed
unatﬂe to discern any misapplication of legal expertise.” Goodman v. Harbor Market, Ltd., 278
Il App.3d 684, 659-690 (1% Dist., 1995).

33.  There would be a constant destruction of the attorney-client relationship if clients
were required to determine their attorney’s malpractice at the exact time of incident. “If the client
must ascertain malpractice at the moment of its incidence, the client must hire a second
professional to observe the work of the first, an expensive and impractical duplication, clearly
destructive of the confidential relationship between the practitioner and his client. Therefore, it is
the realized injury to the client, not the attorney's misapplication of the expertise, which marks
the point in time for measuring compliance with a statute of limitations period.” (internal
citations omitted) Goodman v. Harbor Market, Lid., 278 1. App.3d 684, 689-690 (1* Dist.,

1995).

10
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34,  DULBERG’s Complaint was filed on November 28, 2017. The Complaint clearly
sets forth when DULBERG became aware of the negligence of the Defendants as argued below.
(See Complaint attached hereto as Exhibit B, 19, 20).

35. Aspled in the Complaint, it was not until December 16, 2016 that DULBERG
was informed by outside counsel that he may have a claim for legal malpractice:

“19,  Until the time of the mediation award, DULBURG had no reason to believe he

could not recover the full amount of his injuries, based on POPOVICH’S and MAST’S

representations to DULBERG that he could recover the full amount of his injuries from
Gagnon, and that the inclusion of the McGuire’s would only complicate the case.

20.  Following the execution of the mediation agreement with the “high-low
agreement” contained therein, and the final mediation award, DULBURG realized for the
first time that the information MAST and POPOVICH had given DULBERG was false
and misleading, and that in fact, the dismissal of the McGuire’s was a serious and
substantial mistake. Following the mediation, DULBERG was advised to seek an
independent opinion from an attorney handling Tegal Malpractice matters, and received
that opinion on or about December 16, 2016.”

(See Complaint attached hereto as Exhibit B, 19, 20).

36, DULBERG would have had until December 16, 2018 to bring his claims, or at
the earliest by December 8, 2018, two years after DULBERG received the binding mediation
award. Thus, the Complaint filed on November 28, 2017 is timely filed.

37.  Defendants incorrectly pled that DULBERG did not provide any other
explanation about why he was unaware of a claim until December 16, 2016. (See Defendants’
Memorandum attached hereto as Exhibit A, pg. 8). This is incorrect because DULBERG’s
Complaint specifically alleges why DULBERG for the first time realized that the information
Defendants gave DULBERG was false or misleading—after the mediation on December 8, 2016.
(See Complaint attached hereto as Exhibit B, 919-20). DULBERG did not discover that the
settlement with the McGuires would limit his recovery until the mediation award was entered

and had no reason to believe he could not recover the full amount of his injuries.

19
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38.  DULBERG’s Complaint is also timely filed based on Defendants’ frandulent
concealment. (See Complaint attached hereto as Exhibit B, 415, 19, 20, 21(g)(1)())-

39.  Fraudulent concealment stops the running of the limitations period until the cause
of action is discovered. Henderson Square Condominium Ass'nv. LAR Townhomes, L.L.C., 2014
IL App (1st) 130764, 194 (1° Dist., 2014).

40.  To state a claim of fraudulent concealment, a Plaintiff must allege that “the
defendant concealed a material fact when he was under a duty to disclose that fact to
plaintiff.” (internal citation omitted) DeLuna v. Burciaga, 223 TI.2d 49, 77 (111, 2006).

The DeLuna Court discussed certain situations where there is a duty to disclose a material
fact, First, if plaintiff and defendant are in a fiduciary or confidential relationship, then defendant
is under a duty to disclose all material facts. Second, a duty to disclose material facts may arise
out of a situation where plaintiff places trust and confidence in defendant, thereby placing
defendant in a position of influence and superiority over plaintiff. (internal citations omitted)
Deluna v. Burciaga, supra.

41,  Moreover, Defendants’ silence gives rise to DULBERG’s claim for fraudulent
concealment, because DULBERG trusted his attorneys. “Silence by a person in a position of
trust concerning the facts giving rise to a cause of action amounts to fraudulent concealment.”

See Doe v. Boy Scouts of America, 66 N.E.3d 433, 456 (1* Dist., 2016),

42,  DULBERG and Defendants were clearly in a fiduciary and confidential
relationship: the attorney-client relationship. Defendants were under a duty to disclose all
material facts and information to DULBERG. Defendants failed to do so.

43, “Whether an injured party justifiably relied upon defendants' words or silence

depends on the surrounding circumstances and is a question of fact that is best left to the trier of

1
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fact.” (Emphasis added) (citation omitted) Abazari v. Rosalind Franklin University of Medicine

and Science, 2015 1L App (2d) 140952, 937 (2™ Dist., 2015).

44,  DULBERG would have had 5 years from the date of discovery to bring his cause
of action under fraudulent concealment. “If a person liable to an action fraudulently conceals the
cause of such action from the knowledge of the person entitled thereto, the action may be
commenced at any time within 5 years after the person entitled to bring the same discovers that
he or she has such cause of action, and not afterwards.” See 735 IL.CS 5/13-215.

45.  DULBERG’s Complaint states that DULBERG discovery the negligence of the
Defendants on December 16, 2016 when he was informed by outside counsel of his claim for
malpractice, or at the earliest by December 8, 2016 when DULBERG learned that he was limited
in recovering his damages under the binding mediation.

46,  Therefore DULBERG would have until December 2021 to file his claims under
fraudulent concealment. DULBERG filed his claims well within the five-year fraudulent
concealment statute.

CONCLUSION

After review of the allegations in the Complaint, this Honorable Court must find that
DULBERG properly filed his claim for legal malpractice and is not judicially estopped from
bringing those claims. Also, the claims are not time barred based on the discovery rule and
fraudulent concealment. More importantly, due to the factual questions in this case, granting the
Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion,
DULBERG requests a reasonable time to file a First Amended Complaint,

WHERFFORE your Plaintiff PAUL DULBERG prays this Honorable Court denies and

Dismiss Defendants’ Combined Motion to Dismiss, and for all other relief this Honorable Court

13
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deems equitable and just. If this Court grants Defendants’ Motion to Dismiss, PAUL DULBERG
prays for a reasonable amount of time to file a First Amended Complaint.
Respectfully submitted by

THE GOOCH FIRM, on behalf of
PAUL DULBERG, Plaintiff,

Thomas W. Gooch, III

THE GOOCH EIRM
209 S. Main Street
Wauconda, T, 60084
847-526-0110
gooch@goochfirm.com
office@goochfirm.com
ARDC: 3123355

P
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Katherine M. Keafe
Clerk of the Circoft Courm
¥e*Electronically Filed®t+
Teansacklon 10: 17111133830

PAUL DULBERG, 17LADDDAT?
02007/2018 )
Mc}'}en:'ly l:‘.ulngmﬁginm:
Plaintiff, et e AL SN
Received Per Local Rule 1.19c¢
Vs, No. 17LA000377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N N N M N N N N N

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANTS’
COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P,C., pursuant to
735 TILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, submit this Memorandum
in Support of Defendants’ Combined Motion to Dismiss Plaintiff’s Complaint with prejudice,
and state as follows:

I. INTRODUCTION

The Plaintift Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich”™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm, Dulberg
was on the MeGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
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the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and
successor counsel continued to prosecute the case against Gagnon.

Dulberg now has a case of “buyer’s remorse,” admitting that he agreed to accept the
McGuires® settlement offer. He has not plead the requisite elements of a legal malpractice case
against Popovich and Mast, or the requisite elements of the underlying case (the “case within the
case’}. Moreover, his agreement to settle the case with the McGuires, approved by the court
along with a good faith finding of settlement, estops him from now taking a contrary position.
Finally, his legal malpractice claim is barred by the applicable two-year statute of limitations.

11, STATEMENT OF FACTS

A. The Following Facts Can Be Gleaned From The Complaint (Exhibit 1) and
Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire, (Exhibit 1, §6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 1,9 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 1, §8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg
against Gagnon and McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12 LA
178. (Exhibit 1, 19, and Exhibit 1B)'. In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 1,9 13 and
Exhibit 1C), Defendants continued to represent Dulberg until March 2015, Dulberg retained
successor counsel and proceeded to a binding mediation at which time he apparently executed a

High-Low Agreement and received a mediation award {Exhibit 1, § 16 and Exhibit 1D), After

! Fhe exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 1A, 1B,
1C and ID, .

2
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the mediation, Dulberg allegedly realized for the first time that the information Mast and
Popovich had given him was false and misleading and that the dismissal of the McGuires was a
serious and substantial mistake. He was advised to seek an independent opinion from an
attorney handling legal malpractice maiters and received that opinion on or about December 16,
2016. (Exhibit 1,9 20).

B. Alleged Acts of Negligence

In Exhibit 1, § 21, Dulberg alleges that Defendants failed to take actions as wete
necessary to fix liability against the property owners of the subject property (the McGuires),
alleging that they employed Gagnon and sought the assistance of Dulberg. It is alleged that they
failed to thoroughly investigate liability issues against the property owners, failed to conduct
necessary discovery, failed to understand the law pertaining to a property owner’s rights, duties
and responsibilities to sameone invited onto their property, and improperly urged Dulberg to
accept a “non-sensical” settlement from ,the property owners. It is also alleged that Defendants
concealed necessary facts from Dulberg preventing him from making an informed decision as to
the McGuires and “coercing” him in signing a Release and Settlement Agreement.

III. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 735 1E.CS 5/2-615

A, Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist,, 274 111,
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted, Jackson vs. South Holland Dodge, 197 111. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be

legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
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second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 111, 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 Ill. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 111,
2d 110, 115 (1995),

In Iilinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;
and actual damages. Glass v. Pirler, 276 Ill. App. 3d 344, 349 (1% Dist. 1995). The injuries
resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349, Damages must be incurred and are not presumed, Glass at 349,
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was tetained to perform.
Green v, Papa, 2014 IL App. (5%) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316111 App. 340 (2000), at 351. The plaintiff in a legal malpractice claim must plead a case
within the case. Ignarski v. Norbut, 271 Ill. App. 3d 522 (1995),

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s pleading and theory of recovery is confusing, Presumably, since Dulberg
retained successor counsel in the underlying case, he is only complaining here about the

4
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McGuires” underlying liability, and nothing with respect to case against David Gagnon (when an
attorney is discharged and transfers a then viable matter to a successor attorney, the first lawyer
cannot be held to have proximately caused the client’s lost claim, see Mitchell v. Shain, Fursel,
and Burney, Ltd., 332 111, App 3d 618 (1%, Dist, 2002), and Cedeno v. Gumbiner, 347 111, App. 3d
169 (15 Dist. 2004)).

Setting aside the Estoppel and Statute of Limitations issues which will be discussed
below, Dulberg’s complaint for legal malpractice is rife with unsupported conclusory
allegations. Dulberg fails to allege requisite facts in su[;port of each and every element of the
“underlying” case or “case within the case” against the McGuires. Simply put, Dulberg fails to
plead any facts in support of his conclusions that there was some liability against the McGuires.
In ¥ 21 of his complaint, Dulberg alleges negligence against Popovich and Mast, but fails to
identify what actions should have been taken and were not. In Y21 (a), Dulberg fails to identify
what investigation and discovery should have been undertaken. In {21 (b) and (c), Dulberg
fails to identify or discuss the law that “defendants failed to understand.” In 21 (d), Dulberg
fails to plead any facts about why the settlement with the McGuires was improper or “non-
sensical.”

Under 1llinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
wete negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg’s complaint must be dismissed pursuant to

735 ILCS 5/2-615.
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1V.  DULBERG’S SETTLEMENT WITH THE MCGUIRES AND THE DOCTRINE,
OF JUDICIAL ESTOPPEL BAR HIS LEGAL MALPRACTICE CLAIM

Dulberg admits in §13 of his Complaint, that he agreed to a $5,000.00 setilement with the
MeGuires. Attached to this Complaint, is an unsigned copy of the Settlement Agreement,
Exhibit 1C.> Because Dulberg agreed to the settlement with the McGuires, waived and released
all claims against them and their insurance carrier, and allowed the Court to enter an Order on a :
Good Faith Finding of Settlement (a joint tortfeasor Gagnon remained in the case), he is now
estopped from taking a contrary position that the settlement was appropriate, fair, knowing and
voluntary.?

The doctrine of judicial estoppel provides that a party who assumes & particular position
in a proceeding is estopped from assuming a conttary position in a subsequent proceeding.
Larson vs. O’Donnell, 361 Il App. 3d 388, 398 (1st Dist. 2005), rev’d on other grounds. Tn
Larson, a plaintiff became unemployed duting the pendency of his divorce. At settlement, he
agreed to pay a specified dollar amount for child support and specified dollar amount for
maintenance, based on the income he earned prior to his having become memployed. Larson at
391. The parties and their attorneys appeared before the court to present the marital settlement
agreement for approval at a “prove up”. Larson at 392. At the prove up hearing, the plaintiff
gave unequivocal testimony that he understood the terms and conditions of the agreement and
acknowledged the amounts he was required to pay under the agreement. Larson at 392. After

eniry of the judgment for dissolution of marriage, the plaintiff began paying support based on a

* 1t does not appear that Dulberg is denying the authenticity of the Settlement Agreement, despite the fact
that his signature is not attached. Mast is in possession of a signed copy of the Settlement Agreement, which
Dulberg executed on January 29, 2014,

* For the Court’s convenience, attached as Exhibits 2 and 3 are the Motion for the Good Faith Finding and
Court’s Order granting the Good Faith Finding of Settlement. The Court may take judicial notice of its own court
docket see Al Purpose Nursing Service v. Human Rights Com., 205 111, App. 3d 816, 823 (1st Dist. 1950}, Notably,
the McGuires also filed a counterclaim for contribution agalnst Gagnon in the underlying case,
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percentage of his unemployment income rather than the amounts required by the judgement for
dissolution. He was later held in contempt for failure to pay the amounts prescribed in the
judgment of dissolution and attorney’s fees were assessed against him in the divorce court. He
sued his former attorneys for breach of fiduciary duty and legal melpractice, Larson at 393, The
court held that the plaintiff in Larsor was judicially estopped from attempting to create a
question of fact regarding his “actual” understanding for purposes of summary judgment by later
contradicting his previous position. Larson at 398.

Like Larson, Dulberg cannot now claim that he did not knowingly and voluntarily settle
and release his claims against the McGuires. Moreover, Dulberg, like all adults, is “presumed to
know the contents and meaning of the obligations he undertakes when he signs a written
agreement.” Premier Elec. Const. Co. vs. Ragnar Benson, Inc. 111 1L App. 3d 855, 865 (1st

' Dist. 1982). Accordingly, Dulberg is estopped from claiming that his agreement to settle the
underlying case with the McGuires was not “knowing and voluntary,” and he cannot claim that
he was coerced. The final decision was his alone. Dulberg is estopped from now asserting a
claim for legal malpractice against his former counsel. His Complaint must be dismissed with
prejudice pursuant to 735 ILCS 5/2-619(a)(9).

V. DULBERG’S CLAIM IS BARRED BY THE TWO YEAR STATUTE OF
LIMITATIONS FOR CLAIMS AGAINST ATTORNEYS

Dulberg has failed to file his legal malpractice complaint against Popovich and Mast
within the two year statute of limitations for claims against attorneys. 735 ILCS 5/13-214.3
provides for a two year statute of limitations period which shall begin to run at “the time the
person bringing the action knew or reasonably should have known of the injury for which
damages are sought. Ogle v. Hotto, 273 1L App. 3d 313, 318 (5th Dist. 1995). 735 ILCS 5/13-

214.3(b) reads as follows:

L e e o e e
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(b} An action for damages based on tort, contract, or otherwise (i)
against an attorney atising out of an act or omission in the
performance of professional services or (ii) against a non-atforney
employee arising out of an act or omission in the course of his or
her employment by an attorney to assist the attorney in performing
professional services must be commenced within two years from
the time the person bringing the action knew or reasonably should
have known of the injury for which damages are sought,

Dulberg’s Complaint must be dismissed with prejudice pursuant to 735 TLCS 5/2-
619(a)(5) because on its face, his claims are untimely.

Dulberg admits in § 14 of Exhibit 1 that Popovich’s and Mast’s representation ceased in
March of 2015. Without some exception tb the rule, a claim for legal malpractice would have
been required to be filed by March 2017. Here, the Plaintiff did not file his Legal Malpractice
Complaint against Defendants until November 28, 2017 (Exhibit 1), at least seven (7) months too
late. Apparently realizing that his claims are untimely, Dulberg attempté to rely on the
“discovety rule.” He alleges in 20, without any factual support, that the information regarding
the McGuires® liability as a property owner, was “false and misleading.” As discussed above,
Dulberg fails to allege any specific facts about any false and misleading information ot other
specifics as to Mast and Popovich’s negligent conduct. Dulberg fails to plead facts in support of
the case within the case, i.e. the McGuires® liability in the underlying cause of action. Dulberg
alleges that he was advised to seek an independent opinion from an attorney handling legal
malpractice matiers on or about December 16, 2016, but provides no other explanation about
why he was unaware of a claim until December 16, 2016. What happened after he signed the
agreement on January 29, 20147

While there was nothing preveniing Dulberg at the time of the McGuire settlement from
secking a second opinion concerning the propriety or “sense” in settling, Ilinois law requires a

plaintiff relying on the discovery rule to plead facts in support of reliance on the discovery rule.
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In other words, the plaintiff must explain why he did not discover the cause of action until
December 16,2016, The plaintiff has the burden of proving the date of discovery. Hermitage
Corp. v. Contractors Adjustment Co., 166 111.2d 72, 85 (1995). Moreover, under Illinois law,
actual knowledge of the alleged malpractice is not a necessary condition to trigger the running of
the statute of limitations, SK Partners I, LP v. Metro Consuliants, Inc., 408 1ll. App. 3d 127, 130
(1st Dist, 2011) (“under the discovery rule, a statute of limitations may run despite the lack of
actual knowledge of negligent conduct™) (emphasis in original)). A statute of limitations begins
to run when the purportedly injured party “has a reasonable belief that the injury was caused by
wrongful conduct, thereby creating an obligation to inquite further on that issue.” Bluewater
Pariners v. Mason, 2012 1L App (1st 102165 at *p. 50),

Here, Dulberg fails to allege any facts to support a delay or tolling of the statute, He
retained subsequent counsel after the defendants withdrew, and could have requested a legal
opinion regarding the McGuires’ liability then, why did he wait? His claim must be dismissed

with prejudice pursuant to 735 ILCS 5/2-619(a)(5).
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V. CONCLUSION
WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and

HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS 5/2-
619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint with prejudice,

and for any further relief this Court deems fair and proper.

/s George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Tllinois 60603-1098
312/855-1010

Attorneys for Defendants
gflynn@clausen.com
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE T WENTY-SECOND JUDICIAL CIRCUIT
M¢HENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circait Court
e Electrenically File g#++

PAUL DULBERG, ) Transaction 1B: 17111197451
) 17LADDD3T?
Plaintiff, ) bcHamy Couney Tinols
) 17LAON0STT »?fﬁﬂ'iﬁ'%ﬁ'ﬁhmmum
V. ) No, - -
)
THE LAW OFFICES OF THOMAS J. ) NOTICE
POPOVICI’I, P.C., and HANS MAST, ) THIS CASY, {5 HEEERY 55T FOR A
: ) SCHEDULING CONFERENCE T
Defendant. ) COURTROOM 201 ON
022712018 , AT 900 AN,
- FAR MAY RESULT I¥
COMPLAINT AT LAY | (AIURE 10 AFPEAR MY RESULT
(Legal Malpractice) ORDER OF DEFAULT BEING ENTERED.
COMES NOW your Plaintiff, PAUL DULBERG (bereinafter also referred to.as .. _ .. -

“DULBERG”), by and through his attorneys, THE GOOCH FIRM, and as and for his Complaint
against THE LAW OFFICES OF THOMAS J. POPOVICH, .C., (hereinafter also referred to as
“POPOVICIT”), and HANS MAST (hereinafler also referred to as “MAST” , states the
following;

1. Your Plaintiff, PAUL DULBERG, is a resident of MeHenry County, Tllinois, and was
such a resident at all times complained of herein,

2, Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.,, is a law firm
opereting in McHenry County, Ilinois, and transacting business on a regular and ds;ily basis in
McHenry County, Illinois,

3, Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS I. POPOVICH, P.C, MAST is a licensed attomey in the State of

lilinois, and was so licensed at all Himes relevant to this Complaint.
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and

inactions of MAST ate directly attributable to hig employer, partnership, or principal, being THE

LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regt}lar business in and about McHenry County in the practice of law,
where their office is located.

6, On or about June 28, 2011, your Plainiiff, DULBERG was involved in a horrendous
eccident, having been agked by his neighbors Caroline MoGuire and William MeGuire, in
assisting a David Glagnon in the cutting down of a tree on the McGuire property, DULBERG

7

lived injhe nei gh_borhoo d.

7. At this time, Gagoon lost control of the chainsaw he was using causing it to strike

s

DULBERG. This caused substantial and catastrophic injuries to DULBERG, including but not
limited to great pain and suffering, current as well as future medical exponses, in an amount in
~excess of $260,000.00, along with lost wages in excess of $250,000,00, and various other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto es Exhibit A,

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are filly incorporated into
this Compiaint as if fully set forth herein.

10. - Animpled torm of the retainer ngreement attached hereto as Exhibit A, was that at all ;
times, the Defendants would exercise their duty of due care towards their client and oohform

their acts and actions within the standard of care every attorney owes his client.
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I1.  That as Exhibit B reveals, Defendants property filed suit against not only the operator of

the chain saw, but also his principals, Caroline McGuire and ‘William MeGuire, who purportedly
were supervising him in his work on the premises,

12, At the time of filing of the aforesaid Complaint, MAST cettified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and citcumstances around
the Complaint he filed, and further had ascertained the appropriate law, MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
MecGCuire, |

13. " The matter proceeded through the normal stages of litigation until sometime in late 2013

or eatly 2014, when MAST met with DULBERG and other family members.and. advised-them —— . ...

there was no cause of action against William MoGuire and Caroline MeGuire, and told
DULBERG he had no choice but to execute a release in favor of the McGuire’s for the sum of
$5,000.00. DULBERG, having no choice in the matter, relucta‘ntly agreed with MAST and to
accept the sum of §5,000.00 releasing not oniy William and Caroline McGuire, but zlso Auto-
Owners Isurance Company from any further responsibility or liability in the matter, A copy of
the aforesaid general release and settlement agreement i3 attached hereto as Exhibit C.

14, MAST and POPOVICH continued to represent DULBERG through to and including
March of 2015, following which DULBERG and the Defendants terminated their relationship.
15. Continuously throughout the petiod of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any liability against William
and/for Caroline McGuire and/or Auto-Owners Insurance Compuny, and lulled DULBERG into
belicving that the matter was being properly handled, Then, due to a claimed failure of

communication, MAST and POPOVICH withdrew from the representation of DULRBERG,
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16, Thereafter, DULBERG retained other attorneys and proceeded to a bindin g mediation
before a retired Circuit Judge, where DULBERG received a binding mediation award of
$660,000.00 in gross, and a net award of $561,000.00. Unfortunately, a “high-low agreement”
had been executed by DULBERG, reducing the maximum amount he could recover io
$300,000.00 based upon the insurance policy available. The award was substantially more than
that sum of' money, and could have been recovered from McGuire’s had they not been dismissed
from the Complaint. A copy of the aforesaid Mediation Award is attached hereto ag Ixhibit .
17.  The McGuire’s were property owners and had property insurance covering injuries or

losses on their property, as well as substantial Ppersonal assets, including the broperty location

where the accident took place at 1016 West Elder Avenue, in the City of McHenty, Hlinois,—— -

MoGite’s were well able “to pay all, or a portion of the binding mediation award had they still
remained parties,

18.  DULBURG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them,

19, Uniil the time of the mediation award, DULBURG had no reason to believe he could not
tecover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the firll amount of his injuries from Gagnen, and that the
inclusion of the MeGuire’s would only complicate the cae,

20.  Following the execution of the mediation agreeﬁmnt with the “high-low ngreement”
contained thercin, and the final mediation award, DULBURG realized for the first time that the
information MAST and POPOVICH had given DULBERG was false and misleading, and that in

fact, the dismissal of the McGuire’s was a serious and substantial mistake, Following the

R
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mediation, DULBERG was advised to seel an independent opinion from an attorney handling
Legal Malpractice matters, and received that opinion on or about Decenber 16, 2016,

21, MAST and POPOVICH, jointly and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Tailed to take such actions as were necessary during their representation of
DULBERG to fix lisbility against the property owners of the subject property (the McGuire’s)
who employed Gagnon, and sought the assistance of DULBERG;

b) Failed to thoroughly investigate liability issues against property owners of the

subject property;

- ©) FPailed to conduct necessary discovery. $0.as to fix.the.liability. of the property

owners to DULBERG:

d) Fatled to understand the law pertaining to a property owner’s rights, duties and
responsibitities to someone invited onto their property;

) Improperly wged DULBURG to accept a nonsensical setflement from the
property owners, and dismissed them from all further responsibility;

) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the MoGuire’s and their obvious liability were a very necessary party to
the litigation;

£) Falsely advised DULBURG throughout the period of their representation, that the
actions taken regarding the MeChiire’s was proper in all ways and respects, and that DULBURG

had no choice but to accept the settlement;

5
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k) Feiled to properly explain o DULBURG all ramifications of accepting the
MeGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

i) Confinvally 1'eassu1'éd DULBURG that the coutse of action as to the property
owners was proper and appropriate;

) Were otherwise negligent in their representation of DULBERG, concealing from
him necessary facts for DULBURC to malke an informed decision as fo the McGuire’s, instead
coercing him into signing a release and settlement agreoment and accept a paltry sum of
$5,000.00 for what was a grievous injury.

22, That DULBERG suffered serious and substantial damages, not only as a result of the

injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBURG to release the McGuire’s, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHERETORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
Jjudgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the Jjurisdictional minimums of this
Honorable Court.

Respectfully submitied by,

PAUL DULBERG, Plaintiff, by his
attomneys THE GOOCH FIRM,

LAY I, -

Thomas W. Gooch, TII
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PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS.

%;%omas W. Gooch, TI1 . -

Thomas W, Gooch, II1
THE GOOCH FIRM
209 8. Main Street
Wauconda, I, 60084 .
SIS0 S o -
ARDC No.: 3123355 |
goochi@goochfirm.com

office@goochfinm.com
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17LA000377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

DEFENDANTS’ REPLY IN SUPPORT OF COMBINED MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, 735 ILCS 5/2-619(a)(5) and 735 ILCS 5/2-619.1, submit this Reply in
Support of Defendants” Motion to Dismiss Plaintiff’s Complaint at Law, and state as follows:

I. INTRODUCTION

One of the underpinnings of Dulberg’s legal malpractice claim, is that a “high low
agreement” he executed somehow caused him to settle his personal injury case for an amount
lower than what he “expected.” But Dulberg has failed to attach any such “high low agreement”
to his complaint. He has also failed to identify the terms of the agreement in his complaint, and
how the terms somehow affected his case. While in § 3 of his Response he argues that the “high
low agreement” was executed as part of the McGuire settlement, in view of Illinois Supreme
Court Rule 137, he has not and cannot allege in his complaint that a “high low agreement” was
executed as part of the McGuire settlement, or that Popovich or Mast had anything to do with it.
In any case, the execution of a “high low agreement” by Dulberg in connection with the

McGuire settlement makes little sense at the time, in view of Dulberg’s later mediation and
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settlement with the co-defendant, David Gagnon. Dulberg’s mention of the “high low” coupled
with his failure to explain its terms or significance, renders it a legal world equivalent of a
“MacGuffin.”

Dulberg cannot allege that he was “forced” to settle his case with the McGuires for
$5,000. He had every right to reject a settlement, or to retain new counsel. In fact, he alleges that
Popovich withdrew over 21 months before the case was concluded (he retained successor
counsel to handle the case). Moreover, he willingly agreed to a settlement with the McGuires
while continuing to prosecute his case against Gagnon. He also fails to allege how he would
have fared any better against the McGuires, “but for” Popovich’s alleged malpractice, and fails
to explain why he waited over 2 years after Popovich withdrew in order to sue the firm. For
these reasons, Dulberg’s complaint must be dismissed with prejudice.

IL. DULBERG FAILS TO PLEAD FACTS IN SUPPORT OF EACH
REQUISITE ELEMENT OF A LEGAL MALPRACTICE CLAIM

Dulberg fails to support any of his conclusions that Popovich and Mast committed legal
malpractice with factual support. It is not sufficient under Illinois law that the elements of a
cause of action simply be regurgitated. In a legal malpractice action, not only must the elements
of the legal malpractice claim be supported with facts, so must the allegations of the underlying
case. However, Dulberg only makes conclusory statements in § 21 of his Complaint, that
additional actions should have been taken in the underlying case. But Dulberg fails to identify
what those actions should have been.

Dulberg alleges that he was forced to settle his case against the McGuires for $5,000.00.
He does not allege in his Complaint whether the McGuires made a settlement offer, or whether
Dulberg made a settlement demand. Did Mast forward a written settlement offer to Dulberg?

Did he accept it and mail back an executed release? How was he pressured to settle? Dulberg
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also fails to explain the effect of a “high low agreement” that he allegedly executed. Dulberg
attaches a page from a binding mediation award he allegedly received against David Gagnon, but
he fails to attach the unexplained high low agreement. 735 ILCS 5/2-606, states in pertinent
part:

If a claim or defense is founded upon a written instrument, a copy

thereof, or of so much of the same as is relevant, must be attached

to the pleading as an exhibit or recited therein, unless the pleader

attaches to his or her pleading an affidavit stating facts showing
that the instrument is not accessible to him or her.

Dulberg fails to attach the high low agreement, or otherwise explain the terms of the agreement
and its significance. He also fails to explain why he would enter a high low agreement with the
McGuires 21 months prior to a mediation with Gagnon.

Because Dulberg fails to plead facts in support of each and every element of his legal
malpractice claim and his underlying claim and how he would have prevailed “but for” the
negligence of Popovich and Mast, his case must be dismissed pursuant to 735 ILCS 5/2-615.

III. DULBERG IS ESTOPPED FROM REPUDIATING
HIS SETTLEMENT AGREEMENT

Dulberg asserts that he is not estopped from taking a position in this case that he did not
understand the terms of his $5,000.00 settlement agreement with the McGuires. His attempt to
distinguish Larson v. O’Donnell, 375 11l. App. 3d 702 (1st Dist. 2007) fails. Dulberg argues that
unlike Larson, here there is no record of Dulberg testifying to knowing exactly what the terms of
the settlement agreement[sic][were]. (Response, p. 8). However, here there is no dispute that
Dulberg knowingly executed the settlement release in favor of the McGuires. Moreover, in a
case cited by Dulberg, Seymour v. Collins, 2015 IL 118432 the Illinois Supreme Court wrote that

“a statement under oath was not among the requirements for judicial estoppel.” Seymour at *P38.
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Dulberg also continues to argue in pages 8 and 9 of his Response that he was unable to
make an informed decision about accepting settlement because he was never informed “by his
attorneys that a “high low” agreement would limit his recovery against the remaining
defendants.” (Response, 9 23 and 26). As discussed above, Dulberg has not and cannot allege
in his complaint that Popovich or Mast had any involvement with any such “high low”
agreement. Accordingly, his argument that they failed to inform him of the effects of the
agreement, and how it could limit his recovery against the remaining defendants, is not well
plead and amounts to a “red herring”. In fact, in 4 20 of his complaint, Dulberg sets forth the
time frame of the execution of the “high low” agreement: “Following the execution of the
mediation agreement with the “high low agreement” contained therein, and the final mediation
award, Dulberg realized for the first time that the information MAST and POPOVICH had given
Dulberg was false and misleading...” Which is it? Is he claiming that the “high low” was
executed in 2015 prior to Popovich’s and Mast’s withdrawal, or at mediation (almost 2 years
later in 2017)? Obviously Popovich and Mast could not have counseled Dulberg regarding a
“high low” agreement he apparently executed 21 months after their attorney-client relationship
ended. The allegations concerning the “high low” agreement are not well plead and are
dispositive of Dulberg’s claims under section 2-615 and 735 ILCS 5/2-619 (a)(9).

IV. DULBERG’S RELIANCE ON THE DISCOVERY RULE TO DELAY THE
COMMENCEMENT OF THE STATUTE OF LIMITATIONS IS UNAVAILING

Dulberg confirms in his Response that he is attempting to rely on the discovery rule in
order to toll the statute of limitations. He also relies on language from the case of Goodman v.
Harbor Market, Ltd., 278 11l. App. 3d (1st Dist. 1995) for the proposition that he is “presumed
unable to distinguish any misapplication or negligence by the Defendants, on his own [sic].” He

also alleges that he was provided with a legal opinion after the December 16, 2016 mediation
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[with Gagnon] at which time he learned for the first time “that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.” (Response, p. 11). How was the
information misleading?

Again, Dulberg fails to describe how the settlement and dismissal of the McGuires was a
mistake. But more importantly, he does not allege what happened in the 21 months after
defendants were discharged as his counsel. Under Illinois law, he cannot simply bury his head in
the sand. There was nothing preventing Dulberg from inquiring about the McGuires’ liability
from his successor counsel, also a personal injury attorney. If he felt pressured into settling with
the McGuires, why did he not seek a second opinion at the time of the settlement?

Dulberg has the burden of proving the date of discovery, and here he has failed to even
allege sufficient facts to support a tolling of the limitations period. For that reason, his complaint
must be dismissed with prejudice pursuant to 735 ILCS 5/2-619(a)(5).

V. CONCLUSION

WHEREFORE, for the reasons stated in their Motion to Dismiss and Memorandum in
Support, and as stated herein, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C.,

and HANS MAST, pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(5), and 735 ILCS
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5/2-619.1, respectfully request this Honorable Court dismiss Plaintiff’s Complaint at Law with

prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

(312) 855-1010

Attorneys for Defendants

gflynn@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 10th day of April, 2018,
addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are
true and correct.
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
' McHENRY COUNTY, ILLINOIS

PAUL DULBERG, T
Plaintift,
No. 17 LA 377

V.

THE LAW OFFICES OF THOMAS T,
POPOVICH, P.C., and HANS MAST,

\—/\—/v\./\_/\-/v\_/\_/\_‘/

Defendant.

FIRST AMENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG”), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS J, POPOVICH, P.C.
(hereinafier also referred to as “POPOVICH”), and HANS MAST (hereinafter also referred to as
“MAST™), states the following;:

1. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS J, POPOVICH, P.C., is a law firm
operating in McHenry County, 1llinois, and transacting business on a regular and daily basis in
McHenty County, Illinois,

3. Your Defendant, HANS MAST, is cither an agent, employee, or partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

Illinois, and was so licensed at all times relevant to this Complaint.
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4, That due fo the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C,

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cufting down of a tree on the McGuire property. DULBERG
lived in the same area. ‘

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike and cut
DULBERG’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
" not limited to great pain and suffering, current as well as future medical expenses, in an amount
in excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully sct forth herein.

10. An implied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.
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11.  That as Exhibit B reveals, Defendants properly filed suif against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportedly
were supervising him in his work on the premises.

12, At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of acti’on existed against Caroline McGuire and William
McGuire,

13, Also MAST incorrectly informed DULBERG that the insurance policy limit for the
Gagnon was only $100,000.00, when in reality the policy was $300,000.00.

14, The matter proceeded through the normal stages of litigation until sometime in late 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
McGuire and Careline McGuire for $5,000.00.

15, On November 18, 2013, MAST wrote two emails to DULBERG urging DULBERG to
accept the $5,000.00, “the McGuire's atty has offered us (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what
Dave did as property owners. So they will likely get out of the case on a motion at some point, so
my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion getting out of the case”. (See Emails attached as Group Exhibit C.)
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16.  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

17. On or around December 2013 or January 2014, MAST met with DULBERG and other
family members and again advised them there was ne cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of §5,000.00 and if he did not, he would get
nothing,

18.  DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 releasing not only William and Caroline McGuire, but also Auto-Owners
Insurance Company from any further responsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereto as Exhibit D.

19, Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no poessibility of any liability against William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled

20.  After accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “T trust your judgment.” (Sec Email attached as Exhibit E.)

21.  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being handied propetly.

22.  OnFebroary 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage. Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only
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alternative is to take the case to trial and I am not interested in doing that.” (See Email attached
as Exhibit F.)

23, MAST and POPOVICH represented DULBERG through to and including March of
2013, following which DULBERG and the Defendants terminated their relationship due to a
claimed failure of communication. MAST and POPOVICH withdrew from the representation of
DULBERG.

24, Thereafter, DULBERG retained other attorneys and proceeded to a Court ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00. However, due to the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25. The McGuires were property owners and had property insurance covering injuries or
losses on their property, as well as substantial personal assets, including the property location
where the accident took place at 1016 West Elder Avenue, in the City of McHenry, Illinois.
McGuires were well able to pay all, or a portion of the binding mediation award had they still
remained parties.

26.  DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

27. Until the time of the mediation award, DULBERG had no reason to believe he could not
recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to
DULBERG that he could recover the full amount of his injuries from Gagnon, and that the

inclusion of the MeGuires would only complicate the case.
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28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.
29. It was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST
and POPOVICH did not properly represent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis.
30.  DULBERG was advised to seck an independent opinion from a legal malpractice
atforney and received that opinion on or about December 16, 2016.
31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires)

who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability

expert;

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

<) Failed to conduct necessary discovery, so as to fix the liability of the property

owners to DULBERG, for example hiring a liability expert;
d) Failed to investigate the insurance policy amounts of the McGuires and Gagnon;
e.) Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000,00” and no insurance company would pay close to that;

EXHIBIT DF-2
Page 111 of 243





H Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

g) Improperly urged DULBERG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

h) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuires and their obvious liability were a very necessary party to
the litigation;

i) Falsely advised DULBERG throughout the period of their representation, that the
actions taken regarding the McQGuires was proper in all ways and respects, and that DULBERG
had no choice but to accept the settlement;

i) Ceerced DULBERG, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but
to accept the settlement or else “the McGuires will get out for FREE on a motion”.

k) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and through emails into signing a
release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous
injury;

D Failed to properly explain to DULBERG all ramifications of accepting the
McGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

m)  Continually reassured DULBERG that the course of action as to the property

owners was proper and appropriate;
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n) Failed to retain a liability expert to prove DULBERG’s damages;

0) Were otherwise negligent in their representation of DULBERG.
32, That DULBERG suffered serious and substantial damages, not only as a result of the
injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

YA,

Thomas W. Gooch, II1

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS:

o CIM

Thomas W. Gooch, III

Thomas W. Gooch, ITI
THE GOOCH FIRM
209 8. Main Street
Wauconda, IL 60084
847-526-0110

ARDC No.: 3123353
sooch@goochfirm.com
office@goochfirm.com
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< ,'. - =
-

e e Defondenty ! - .
Tl @mmmr S HRI
R NQW COMES the muuff PAUL DULBLRI:, I::y i a‘ttommvs, LAW orrmu OF

’]HGMAE J I*OPOW(‘H . ff ., andl wmplaimng engmmt ihf) De:%andﬂnm l}zWID GAGNON, '
' Inchwclually, and as Agent of CAR(}LINE ML.GUIRE aufl BILL MGGUIRE and CAROLINE
MoGUIRE sad BITL, MoGUIRE, iudivi_duaﬂy, and etatos ag follows:
| Cownt
Pyl Dglhgg V8, !)ayiflﬁwg;;w;ghjndiﬂgm‘uz And as Agent of (Jguolj no and Bl MeGuire
L OnJune28, 2011, the Plaintlff, PAUT, DULI%ERG Hw;d in tlm City of McHeury,
County of MoHenty, Hlinols,
4. .- On June 28, 2011 ’I?J(Jemdan‘[s LAR{ oL ]."I\Tff‘ 1\/1@&!111% and BILL MeChim:

lived, c&mtmlicd managed and maintained single- f‘amﬂy home Iocated ut 1018 W, Elder

e
OIHEIN ONIT LI
Avene, {n the City ufMuIcI)(gﬁé%&@%oerl Tonry, Tiselss waguo ny MO asasme gwmﬁ

g oﬁSL 165 HERERY SET FUR 80 ,Wﬁ SV L, NI ITASTN vty (Uriaay o miiv

E@Nﬂj f 2L 4 ’fgfé -~ MO 0N mncw waquaa
s AR NAAY Rk&;m”{‘ 1 THE Lﬂﬁﬁ ONFINCEIHDE Y0188 A i

H\“ LUE%!E g?&ﬁ%m on AN ORDER OF Db'g; a;m;l m}@ W EXHIBIT
" ; L
: ré%\kﬁﬁ BRI BNTERED. - it | .
451/C #17LA00037 \
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Qn Jtma 28, 2011 1he>Dcafendam, DAVID GAGNON W iwmg andfor 9taymg at

his pﬂmnt"‘s hcmie at 1016 W, Fldei Ava:me in the City MMoIIem y, Comlty 01‘ MuIIomy,

Izlinoxsr-‘ L

!,
s

.,"

# On J‘unca 2& 2011 lheﬁ Defenda uta, C*AROLINF MOC‘I‘UIRB and Bf] aL MGG‘UIRI*

oontma t&sd I:nmd hie ]T)efendam IJAVID G}AGNON to m,u, Liqmi, tﬂm and/m maintain the. hees

: u;ud brush eu, their ptemises at iom W HiderAvenueg in tﬁs Caty beoHsmy, County of BRI

MeHemy, 11111015 U

5, -

S 5 On June 28, ’.20 1 smd at the request and wim Lhe: smLI:outj,r zmd pesimisaion of'the -

L ' Daiandemts QARGL]N]; % C}UIR,’B am[ BILL MeGFUIRE, ancl fc;r tﬁelr benam, th@ I)ofendmi

: -————DA ’VID GAGN@N Wan“wm*kmg mtjvsr thezt supewision and vont!.ol whtle sngaged in ouamg,
L '. uimmiug and meuntmumg mecs B:uci bxus]x at the piexmses av: }016 'W Llciar AVelil‘l@,, iari ‘the Gity
B o ufMﬁ@l-lemv, Gmamy of M:::IIam*y? Jumma, - {. AT '
o 6 - O Jine 28 2011 m pmtoi hig work at ﬂm mbjemi pmpej £y, ’rhrs Daiendemi
DA Vl tZ:l GJA,(JN(JN Wwag authcmz,ad mstmcwd advised and- penmiitecl o uge a uh'umaw o agsist
him in: hxs wmk fm Defe-nchuim CAROLINE MoGUIRE wid BILL MoGUIRE, which was ownsd
by Lha M cGires,

:‘- 7. Onhms 28, 2011, the Defondant, DAVID GAGNON was uidor the suporvision
and oontml of I‘Jm“anc!antq, CAROT, AN’E MoGUIRT and BILY, MoQUIRHE, and wag Wm*kmg-as '
thotr-apperent and actual agent, ‘and qvms then asting and wc}rki:ig nthe scope of bis agenoy for

Defeidants, CAROTINE MoGUIRE, snd BELYL MoGUIREL

=, s LU, 14
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: L ::,., A On Junca 28 ,3011 zmc{ wihile the. Defendm’lt DAV]D GA(}N ON Was wmk g I
.' o & . -'-"; tha course m*:d wopa mf’his agtméy for Dafenamna, CAROLTNE MoCUIRB atdl: I HLL
e MOGUIRE, and was undar i,heir :supeiwsxorl and coimoi Dafendam, DAVID. GAGN‘ON ws n
“ -'me 01 f dfaetimaw whxle tr1mmmg a tree and bramh o . o |
o 0" cm J’L‘me 28! ?ou and whxla Dafandam m VID GAGNON; wgts in oo ofa
- --ohmnsa.w whiIca tj'immlng B 1ree amd bramoh, Defondam ]EJAVJID GAGNON aslced fbx and/ot
| ' mquusled the’ asalﬂﬂanoe of 1.11:) lehﬂ PA UL DULB]‘ZR G, tohold the troe brarmh ‘Whife '
| . "Defendr:tnt J.)AVI.‘D GAGNON, Teimmed ﬁm b amh with tha chair.\saw. : :l' : <'; .
. 10 On .Tum?a 201 l,; and whil,@ Dafanclam DAWI) (}AGN’ON was m sble oontrol,

SENEEN usca ami Operalion, of the .sx.bj pot-chalnsaw; the chamsaw Waa sred o stulm amd ihjum the

Qe l‘Iaé m PA[HZ, I'}ULBERC 3. ' .
\ ‘-_.L oo _ : H M aLl fﬁlé;vamt timw, Dafanclam‘;, C ‘AI xOLIN]E M&GUIRL am} IBHJI.P’MGG UIR
- I Rnew oi D(‘Bfﬁl‘ldmﬂ .I)A‘VID Cﬁs ONCH s s ud of lhe mal;usaw in‘the | pmmmﬂ o the Plaindiff,
BAULT JULBr RG, and knew that suoh qrontad g dmgm: 1o lhcs Plamtaff PAUL DULBER(s
' safety, ‘
o120 Thet 4t all selgvent {imes, the I‘ia‘l"cﬂidﬂntﬁ; DAVID GAGNON,. ag'agent of
| CAROLINE MGC}UIRE nngl_BiiL MoGUIRE, owed el.clpt'y to uge vars ﬂnc:l,(;&‘l,ution in his

[

dpetation of & knowi dangerous 1nstrumentality,
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. 130 On June 28, 2011 ihe Defondant, DAVID GAGNDN Wt mghgesn“n in bne or

wxnm:e or'thefollowmg WayS' A ".,m.'"'ﬁ“ - ;"-.'f.'*- . I o

' A Fﬂilad Lp mﬁhﬁaju wntml OVar L‘he opei‘atiﬂg oi’the cham.,aw,

'-‘

T }'a:iled i:() takca pmcautiou not fo allow tlm chamgaw to move towam:'i the P]ednul.’f

v L PAUL DULBERC‘? 50 84 {o ca.use if;,]m'y, . . ‘
L o d o, Ffuled to Wam 1he Plamufﬂ PAVL, D’ULBERC} af ﬂm dmgefs réxis‘cmg fmm the
e _' De{‘endam DAVIIb GAGN(JN sfmabihtyfﬁo wmmi fho c‘hainsaw‘ |

o .4 . Failed 1o  keep a-proper ¢ ;ifimnr*e fcom fhca Plam ifi} BAYIL. DULBLRG while

opai am]g i‘ne nhmnmw

AL k‘%;', - N Othe;rwib@ WES neghg,ent it opﬂranon A wnnol of" ﬂm c‘h‘ﬂiﬂﬁaw, o

L SRV YN I‘lLai a8 & pmximﬂ’w result of ﬁw Daj‘endemﬁ’a nagligmms, the' Plaintrff PAUL

. DULBE.RG wag m;ur@cl exfmmllv, ha., haa expaﬂ@nwd an-:l W:lll in thf, fature wzuaerseue@ pam
; " » and’ S(lff(:‘:.t ings h@ His Voo prnrmcmeml‘v scarreci and/or dmblud afid by bavon 12 o’hhgawcl for
Jargo sums ol moncy for medical bills and witi in the future beoome Ob’,l:LgE'l'lI?Jd for additional
surngof money for medical save, and has lost thve from vworlk and/or from carning Wagaé.due e
". Such tnjuey. '.
‘ 15, ’lhm‘. ok tha above time and date, fho Desl‘enclam’s hegligente oanbe Inf cmed ffom
the moumqta,uceq nf the- ucsourroncc a8 the m.stmmem of the injuiy Was o the control ofthe
- Defendant and thm-aimu tisgligence can be presumied under ihe doctring of Bag- Ij;rsa A oqzziz‘w*.
WHE—RLPORL Plaitmﬂ PAUL DULBERG, demands Juclgm&ﬂt apalngt Dofendante,
DAVID Ci.AGN(JN, and CARQLINE MoGtTIRE and BILL MGGUIRE lo an smount in excess of

$50,000.00, plus costs of thls action,
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: . Cotntll : R
| mum!_mgmtmm_m«ﬂui %;Ln_,iLUyJ;“dB 6Gatre o
1 1’5 That mePlamhi‘f PAUI DULBI?RG, rostatos ﬂiﬁﬁ faaﬂ&geﬂ pmagmphg 1 tmmgh
H in Luunt 1,, ab-:wab aapmagraphs J tlu-ough Hor(}ount II a8 iffully allegad I:sewm., -

: : 16 -_ Thai gtall refevaglt mmes, the Defenduuts GAROIJNJ‘:, MCGUH{E mch 13,1131 ;

" -M uGUIRE owncd, controllad, inamtam@d emd supmvjsed %ha premmos Whawai the aooidezxt to

o t]m Plamui‘f, PAUL DULBT"RC} Q%m*fed.

/A . That at all Jalavaﬂf iy, the I)ai‘mclant.a, GAROLINE MC‘GUIRB and BILL

: ‘MOG}UmE, Were in contro) of ancl. ;baa tha tight fo advise mstﬁuot and demand that ﬂm

. Defaﬂdamﬁ,ﬂAVID GAGNON, Emj. or: worlc in-agaty amﬁeamnable mamer. T

"“Ihat at all m!e:vam mmeps, ﬂm Defondant; mvm GA&NON was actmp B the

: ﬂgem aoma.l aud apparent, of Dﬁfzmdantﬂ-, {J ARGLINL Mcf&ti]];{‘f? ar.ld BILL M('GWRE smc!

cha a (ing ul theit rerquest and i in fheu beist nferests and 10 thew benefit as in & joint entetpiise.
'19.‘ That at all 1cle*vcmt umc;s, Defendants, CAROLINE MoGIRE and BILL,

Mu( %UIRE knesy DAVID GAGNON was oparating a cha.imaw with the assistance oi‘ the

: leti‘il mrm DULBERG, snd. had the right to discharge or- lemmmtmha I“Jelemdam DAVID o

GAGNON's ka for any mason,
: 2;G i " "That gt al? relovant tszas, Dofendants, ILAR OLINE MeGUIRT snd BILL

Mot rUJRE bwed a dudy to supérvise ead condtol Dofondeant, DAVID GATNGON®s-sotivities on o

ﬂim.p:'operty. 80 a8 0ot o areate & unrensonable hazard to others, including the Plainglef, PUAT,

DULBERG,
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AL On .Tum 28, QOH the Deiendants,, CAROLB\T’L MchUIRT? emd BILL, MGGUIRB, -

W@r‘ﬁ nag]igem m oma ol mow of the I’oHowmg Wiys: : f R

_' e & _.Fﬂiled i.o ammol c}pemucm oﬂhe chamaw S ;-;'7-. . : ,;}_ _
b : 'l*atﬂed lo teke pwoauuon mt to allowy tho ohainsa,w L0 mova iawaid the Piain&iff o

X
ol

- 0. .'-T Ied 10 warn, tho Plamﬂﬁt‘ PAUL iDULBT:st} oftlu:u dangeam e?{:l%mg'ﬁdm the
, ."Def%nc]a;rli’s mabi]lyto Somiro] tip cliainsmw' o 'f :
Lo . R l‘ai]ed to keep the chmn,szxw & propet Mstanes from: the Plamtiff:‘ PAUL

‘ 'DEJLBFRG, while oparauug‘lhe chainsaw

Bt Gtherwfse Wag- n@gligem im opetation and contml (:ﬁtha dhisingaw,
o Thai B B P oximene resm?mﬁ the D&[’m&dam"s msgligenc@ th@ Platmiie, PAUL

‘ DULBPRG w'w mj treed e};té*maﬂlv, lm has ﬁxpermrcsd :.mti wﬂl in. Lhe fmm @ Sapetionos pam

and wﬂwim@, he’ Ima bejc;n per mrm&nﬂy soam:ci and/or dmabled ﬂnﬂ hﬂ.‘ﬂ ”beoozm obligated for
larg g,e sums of maney for medical bills and szl in the fidure bacom;: oblj.gated fot additional.

sunas of incniey for medical cate, and bas logt time from work and/or from arning wages dus to

sueh. iy,
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WHERL HQRE Plalntii‘f PAUL DULI)PRG c!smam‘ls judgm@nt agmnst Dai‘eudants
) (JAROLINE M@GUIRE and BIT, MGGIJII

B
Gt

o -_oi‘Lhiaacumh

' ‘9 o LAW OF RIS OF” :I()MAS ) POPOVICII PC
": ' 4t ". “’(ﬂw ’é,» V’ '
N .,“".;()&ie:oft 4 Attomeys for lentuff -
Hans A, Mast o E -
LAW OFFICES OF THOMA,:I Papowm ¢ T K
3416 Weal Bhn Straet -~ . * P

in 4n amntuai in ﬁxwgofﬂ;ﬁ(},{)o 0;0‘0, 131us ooty e

i _Lake, Mhneis 60050 .~ oo
S (815) 34437977 L C T n
i ARDCHG: tﬁégos@m
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From: Paul Dulberg <pdulberg@comcast.net>
Subiect: Fwd: Dave's Best and oldest friend John
Date: Dacember 28, 2016 10:33:35 AM CST

To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comeast.net>
Date: Novembei 20, 2013 at 7:26:53 AM CST

To: Hans Mast <hansmast@comcast.net>
Subject: Re; Dave's Best and oldest friend John

Morning Hans,

Ok we can meet. [ will call Shaila today and set up a time.

Please send me a link to the current lllinois statute citing that the property owner is not liable for work done on their property
resulting in injury to a neighbor.

I need to read it myself and any links to recent case law in this area would be helpful as well.

Thanks,

Paul

Paul Dulberg
847-497-4250
Sent from my iPad

On Nov 20, 2013, at 6:59 AM, Hans Mast <hansmast@ comcast.net> wrote:

Paul, lets maet again to discuss. The legality of it all is that a property owner does not have legal liability for a worker (whether
friend, son or otherwise) who does the work on his time, using his own independent skills. Here, | deposed the McGuires, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. its that simple. We don't have to accept the $5,000, but if we do net, the McGuires will get
out for FREE on a meticn. So that's the situation.

--—== Original Message =----

From: Paul Dulberg <pdulberg @comcagst,net-

To: Hans Mast <hansmast@comeast.net>

Sent: Tue, 19 Nov 2013 02:29:55 -000C (UTC)

Subject: Re: Dave's Best and oldest friend John

I still don't gst how they don't feel responsible for wark done on their property by their own son that ended up cutting through 40%
of my arm.

Perhaps thelr negligence is the fact that they didn't supervise the work close enough but they did oversee much of the days
activity with David. Just because Dave was doing the work doesn't mean thay were not trying to tell their kid what to do. They told
him plenty of times throughout the day what to.do. How is that not supervising?

Paul

Paul Dutberg

847-497-4250

Sent from my iPad

On Nov 18, 2013, at 8:07 PM, Hans Mast <hansmast@comeast.net> wrote:

Faul whether you like it ot not they don't have a legat llability for your injury because they ware not directing the work. So If we
do not accept their 5000 they will simply file & motion and get out of the case for free. That's the only other option is letting them
file motion getting out of the case

Sent from my iPhoneg

On Nov 18, 2013, at 7:40 PM, Paul Dulberg <pdulberg@comeast.net- wrote:

Only 5, That's not much at all.
Is this atake it or leave it or do we have any cther options?

tf you want a negligence case for the homeowners ask what happened immediately after the accident.

Neither of them offered me any medical assistance nor did either of tham call 911 and all Carol could think of besides calling
David an idiot was cailing her homeowners insurance.

EE

et
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They all left me out in the yard screaming for help while they were busy making sure they ware covered.
She even went as far as to finally call the Emargency Room after | was already there just to tell me she was covered.

How selfish are people when they worry about if their insured over helping the person who was hurt and bleeding badiy in
their yard.

I'm glad she got her answer and had to share it with me only to find cut her coverage won't even pay the medical bills.
I'm not happy with the offer.

As far as John Choyinskl, he knows he has to call you and said he will tomorrow.

Paul

Paul Dulberg

847-497-4250

Sent from my iPad

On Nov 18, 2013, at 1:28 PM, Hans Mast <hansmast@comeast.net> wrote:

Im waiting to hear from John. { tried calling him last week, but no one answered.

In addition, the McGuire's atty has offered us (you) $5,000 in full settlement of the claim against the McGuires only. As we
discussed, they have no lability in the case for what Dave did as property owners. So they will likely get out of the case on a
mation at some point, so my suggestion is to take the $5,000 now. You probably won't see any of it dus to liens atc. but it
will offset the costs deducted from any eventual recovery....

Let me know what you think..

Hans

- Qriginal Message -----

From: Paul Dulberg <pdulberg@comeast.net>

To: Hans Mast <hansmast@comgcast.net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you.

[ am leaving your number with him as he has agreed to talk with you about David Gagnon.

I believe he will try and call sometime tomarrow,

Paul

Oh and I know that nothing that happened right after the incident makes any difference as to the validity of the injuries but
David's conduct immediately after the incident does show his lack of moral values for other humans and what he was willing
and was not willing to do to help me get medical help. For his actions towards me or any other human being is enough to
sue the shit out him alene. Itis the things that happened afterwards that upset me the most.

Sorry for the rant but Dave was a complete ass all the way and deserves this,

Paul Dulberg

847-497-4250

Sent from my iPad
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« The Law Offices of Thomas J. Popovich BC.

3416 W, BLm Sremer
McHznry, Truivots 60050
TeLzpHong; 815,344,3797
FacemiLs: 815,344.5280

Witw, popovicilaw.com

THOMAS L. Porovien Mark d, Yoou
Hs A Masr JAMES P, TUia)
Far 4, Rosg Rorsrr &, Lusions
Tenasa M, Fagmmn

January 24, 2014

Paul Dulberg
4606 Hayden Court
MeHenry, IL 60051

RE:  Paul Dulberg vs, David Gagnon, Caroline McGuire and Bill MeGuire
MeHenry County Cage: 17 LA 178

Please find enclosed the Genetal Release and Settlement Agreement from defenge counssl for
Carollne mnd Bill McGuire, Please Release and veturn it to me in the enclosed selfiuddressed
stamped envelope at your catliest convenienee,

Thank you for your cooperation,

Very truly yours,

| T
!f)

n| ””{W]' L
Enclosure

EXHIBIT
Y ALK RO FRGE
200 Nowrr Magriy Lumng
Ema Iy, Avenue
Waeikronn, It, GODRS
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ENERAL RELEASE AND SETTLEMENT AGREEMENT

NOW COMES PAUL DULBERG, pnd in congi deration of the payment of Flve-Thousand
($5,000.00% Dollars to bim, by of on behalf of the WILLIAM MCGUIRE gnd CAROLYN
MCGUIRE (aka B1l] MeGuire, improperly named as Caroline MaGuire) and AUTO-QWNERS
INSURANCE COMPANY, the payment and receipt of which ig hereby acknowledged, PAUL
DULBERG does hereby release and discharge the WILLIAM MCGUIRE and CAROLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or employeas of the
WILLIAM MCGUIRE and CAROLYN MCGUIRE and AUTO-OWNERS INSURANCE
COMPANY, of and from any and all oayses of rotion, elaims and demands of whatsoever kind or
natuee including, but not limited 1o, any ¢lalm for personal injuries an property damage arfsing out
of & certain chain gaw incident that allegedly oocurred on or abouf June 28, 201 1, within and upon
the premises known conmonly as 1016 West Rider Avenve, City of McHenry, County of
MoHenry, State of Minois,

IT IS FURTHER AGREED AND UNDERSTOOD that there Is presently pending a capge
of actlon in the Cirouit Court of the 22 Judictal Circuit, MoHenty County, Witinois entitled "Pay)
Dulberg, Plaintiff, vs. David Gagnon, Individually, and ag agent of Caroline MeGuire and Bi]]
MeGuire, and Carolins MecGuire and Bill MeGuiye, In;:ii,vidually,-Defeneiants%eausefi\lo,*:zﬂI’Z‘EA*"_

__.._._._.—I.-78,—-fmd-thnt-thia:*sﬁtuement 19 conifngent upon WILLIAM McGUIRE and CAROLYN MeGUIRE

It ] . 0]

being dismissed with prejudice as parties to sald Jawsnit pursuant 1o a finding by the Cireuit Count
that the settloment betweers the parties cohstitutes a good faith settlement for purposes of the Minois
Joint Tortfeasor Contribution Act, 740 ILCS 100/0.01, ef seq.

IT 1S FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this
fgreement the undersigned represents and warrants as foliows {check applicable boxes):

3 I'was 1ot 65 ot older on the date of the cecurrence,

[ [ was not receiving SSI or $SDT on the date of the ocourrence,
] Lam not eligible to recejve SSI o 8801,

[ Lam not currently receiving 851 or SEDI,

ITIS FURTHER AGREED AND UNDERSTOOD;

a That any subrogated olaims or liens for medical expenses paid by or on
behalf of PAUL DULBERG shall be the tesponsibility PAUL DULBERG,
Including, but not timited  to, ay Medicare liens, Any and all
teimbursements of medigal OXpensos to subropated parties, including
Medicare's rights of reimbursement, if any, shall be PAUL DULBERGs
responsibility, and not the responsibility of the parfies refeased herein,

b, That any outstanding  medical Cxponses e PAUL  DULBBERCPs
responsibility and al} payment of medical expenses heroafier shall be PAUL
DULBERG"s Yosponstbility, and rot the vesponsibility of the parties released
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o That PAUL DULBERG #8rees to save and hold harmless ang Indemnify the
parties released herejn agalnst any clalms made by any medice] Providers,
including, but not limited to Medicare o parties subrogated to the rights to
Tecover medical or Medlcaye paymients, '

IT18 FURTHER AGREED AND UNDERSTOOD by the parties heroto that this agresmant
containg the entire agreoment between the partos with regard to materials sot forth herein, ang sha)]
be binding Upon aud inure to the benefit of the parties hereto, Jointly and severally, and the
exequtors, conservatory, admini Brators, puardiang, personal roptesentatives, heirs and snecessors of
sach,

IT 18 FURTHER AGREED AND UNDERSTOOD that this setilament is g compromise of
a doubtfil snd disputed olaim and no liability s admitted ag consequence hereof,

IN WITNESS WHEREOQF, I have hereunto et my hand and sea) on the dates sef forth
below,

Dated: _ e
PAUL DULBERG

STATE OF 11IINOIS )
)88
COUNTY OF MCHENRY )

PAUL. DULBERG personally appeared before me this date and acknowledged that she
exeouted the forogoing Refease and Seftlement Agreement as his own free act and deed Tor the nges
and purposes set forth thereiy,

Drated thig - day of fanuary, 2014,

N

Notary Publie

00377
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: McGuire settlement
Date: December 28, 2016 10:21:556 AM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pduiberg@comcast.net>
Date: January 29, 2014 at 1:59:31 PM CST
To: Hans Mast <hansmast@comcast.net>
Subject: Re: McGulre settlement

Ok, it's signed and in the mail.

Hope that some yanhoo in the govi. doesn't someday decide to go after everyone they think they might get a dollar out of and end up
holding me respensible for ihe McGuires fees incurred while they fight it out.

I'm not in the business of warranting, insuring or pretecting the McGuires from government. Especially for enly 5 grand. For that kind
of protection it could cost millions but | trust your judgement.

Paul

Paul Dulberg
847-497-4250
Sent from my iPad

On Jan 29, 2014, at 11:49 AM, Hans Mast <hansmast@comcast.net> wrote:

SS8D has to be part of it...its not going to effect anything...
We can't prevent disclosure of the amount...

-—-- Original Message -----

From: Paul Dulberg <pdulbera@comgcast. net>

To: Hans Mast <hansmast@comeast.net>

Sent: Wed, 29 Jan 2014 17:47:39 0000 (UTC)

Subject: Re: McGuire ssttlement

What and why do those questions have any relevance at ail and why do they need to be part of this agreement?
Particularly the one about being eligible.

Also, | cannot warranty against what 3301, Medicare or any other government institution wishes to do.

Is it possible to make this agreement blind to the McGuires or David Gagnon?

What | mean is can we make it so that the amount of money cannot be told to them in any way?

It would drive David's ego crazy if he thought it was a large sum and was banned from seging how much it is.
Paul Dulberg

847-497-4250

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast@comcast.net> wrote;

Its not a big deal,..if you weren't receiving it than don't check it...not sure what the question is...
----- Original Message =----

From: Paul Dulberg <pdulberg@comcast.net>

To: Hans Mast <hansmast@comcast.net>

Sent: Wed, 29 Jan 2014 16:16:04 -0000 (UTC)
Subject: McGuire settlement

Here is a copy of the first page.

It has chack boxas and one of the check hoxes says;
| am not eligible to receive SS| or SSDI.

Ancther says;

| am nct receiving SSI or S3DI.

As vou know, | have applied for SSDI and SS|
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Memo
Date: December 27, 2016 6:11:20 PM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulbera@comeast.net>
Date: February 22, 2015 at 7:42:256 PM CST
To: Hans Mast <hansmast@att.net>

Subject: Re: Memo

To believe David's version of events you must believe | was committing suicide.
Who in their right mind puts his arm into a chainsaw?

| figured you would cop out again...

Now I'm left wondering...
How hard is it to sue an atty?

And yes | am and have been looking for someone who will take this case...
The issue of my word vs David Gagnons... Did he cut me or did | cut myself?
Of coarse he cut me.

Next issue please?

Paul Bulbery
847-497-4250
Sent from my iPad

On Feb 22, 2015, at 7:20 PM, Hans Mast <hansmast@ati.nei> wrote:

Paul ! no longer can represent you in the case. We obviously have differences of opinion as to the value of the case. I've been
telling you over a year now the problems with the case and you just don't see them. You keep telling me how injured you are and
completely ignore that it doesn't matter if you passed away from the accident because we still have to prove that the defendant
was at fault. While you think it is very clear - it is not. My guess is that seven out of 10 ttmes you will lose the case outright, That
means zero. That's why | have been trying to convince you to agree to a settlement. You clearly de not want to. There's only
$100,000 in coverage. Alistate will never offer anything near the policy limits therefore there's no chance to setile the case. The
only alternative is to take the cass to trial and | am not interested in doing that. | will wait for you to find a new attorney. | can't
assist you any further in this case. Just let me know.

Sent from my iPhone
On Feb 22, 2015, at 7:14 PM, Paul Dulberg <pdulberg @comcast.net> wrote:

Let's not be harsh, We have a couple of weeks till dr Kujawa's billing arrives.

| agree showing me the memo is a good idea it's just not the accuracy | expected.

I know Fm being confrontative about all of this but let's face it, my working days are over let alona a career | have been building
since | was in high school. My dreams of family are over unless | have enough to provide and pay for the care of children and &
roof,

What's left for me?

Facebook, scrap booking, crafts, etc... A life of crap...

With ongoing pain and grip issues in my dominate arm/hand that are degenerative,

This is as total as it gets for us in the working ciass short of being paralyzed or dead.

I need someane who is on my side, top of their game and will see to it that I'm comfortable after all this is over.

What | feel is an attempt to settle for far lsss than this is remotely worth just to get me off the books.

EXHIBIT

EXHIBIT DF-2
Page 128 of 243





Dec 12 2016 B0BPM HP Fax page 2

Y

BySta mii. 4

g

ot

Binding Msdistion Award

Faul Dulberg )
)
)
) .
V., } ADR Systems Fllo #  333MBMAG
b
)
David Gagron )

On Dacefnber 8, 2016, the mutter was called for binding madiation before the Honorable James

P. Etchingham, (Ret), In Chicagio, Ik, Aceording to the agreement entered Into by the parties, if a

valuntary settiement through negotiation could not be reached the medlator would render a

suttlement award which would be binding to the parties, Py Irsuant to_that.sgreementthe. - ——— -
-——mediator finds 55 1all5We: - o : :

Flnclii‘ﬁg infavorof: - é%éi /} ﬁdf/\é{l‘ff"jf -

Grogs Award: ﬁ b éﬁ 7&5)@ .
Compatative fault: - ﬁf % (If applicable)
Net Award; g 3 é ;{;ﬁﬂ O

[t

Comments/Explanation, mff’éfff Gd /
24

o —

LA

ADR Systams « 20 North Clark dlreet « Flaor 29 « Chicago, 1L S0602
AT2980,306¢ . Info@adrsystems.com « W AGEBYStemE, oy

i TLAGOO
. Ircui 1 =29-2017 09:53 AM / Transaction #17111117451 / Case #1
Received 11-28-2017 04:31 PM/ Circuit Clerk Accapted on 11-28-201 Page 19 of 19

EXHIBIT DF-2
Page 129 of 243





279517007

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17LA000377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

P N N S N N W N W N

Defendants.

NOTICE OF MOTION

TO: Mr. Thomas W. Gooch, III
The Gooch Firm
209 S. Main Street
Wauconda, IL. 60084
gooch@goochfirm.com

On July 20, 2018 at 9:00 a.m., or as soon thereafter as counsel may be heard, we shall
appear before the Honorable Judge Thomas A. Meyer, or any Judge sitting in his stead in
Courtroom 201, in the McHenry County Government Center, 2200 N. Seminary Avenue,
Waoodstock, Illinois and present Defendants’ Motion to Dismiss and Memorandum in
Support of Defendants’ Motion to Dismiss First Amended Complaint at Law, copies of
which is attached and served upon you herewith.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

312-855-1010

Attorneys for Defendants

1625283.1
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email on the 5th day of July, 2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, III
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
=Sy N
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17LA000377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

R N N N N N N N e e

Defendants.

DEFENDANTS’ MOTION TO DISMISS

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, move to dismiss Plaintiff’s First Amended Complaint at Law, and state as
follows:

1. The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich”) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. This
legal malpractice case arises out of that underlying personal injury case.

2. It is clearly established that Illinois is a fact pleading jurisdiction, requiring the
plaintiff to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist.,
274 11l. App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or
her claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 111. 2d 39

(2001).
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3. In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove
the existence of an attorney client relationship; a duty arising from that relationship; a breach of
that duty, the proximate causal relationship between the breach of duty and the damage
sustained; and actual damages. Glass v. Pitler, 276 Ill. App. 3d 344, 349 (1st Dist. 1995).

4, The plaintiff in a legal malpractice claim must plead a case within the case.
Ignarski v. Norbut, 271 11l. App. 3d 522 (1st Dist. 1995).

5. Dulberg fails to allege requisite facts in support of a legal malpractice claim,
including each and every element of the “underlying” case or “case within the case” against the
McGuires.

6. Dulberg’s complaint must be dismissed pursuant to 735 ILCS 5/2-615.

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615, respectfully request this Honorable Court dismiss
Plaintiff’s First Amended Complaint at Law with prejudice, and for any further relief this Court

deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN

CLAUSEN MILLER P.C.

ARDC No. 6239349

10 South LaSalle Street

Chicago, Illinois 60603-1098

(312) 855-1010

Attorneys for Defendants

gflynn@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email on the 5th day of July, 2018, addressed to counsel of record as follows:

Mr. Thomas W. Gooch, 111
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17LA000377

VS.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

N’ N N’ N N N N N N N

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTION TO DISMISS FIRST AMENDED COMPLAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Memorandum in Support of Defendants’ Motion to Dismiss
Plaintiff’s First Amended Complaint at Law with prejudice, and state as follows:

L INTRODUCTION

The Plaintiff Paul Dulberg (“Dulberg”) retained defendants The Law Offices of
Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (“Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,
when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
the McGuires. Thereafter, he and Mast reached an impasse. Mast and the firm withdrew, and

successor counsel continued to prosecute the case against Gagnon.
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Dulberg now has a case of “buyer’s remorse,” admitting that he reluctantly agreed to
accept the McGuires’ settlement offer. He has attempted to state a claim against Popovich and
Mast for legal malpractice. However, he has not plead the requisite elements of a legal
malpractice case against Popovich and Mast, or the requisite elements of the underlying case (the

“case within the case”).

11 PROCEDURAL HISTORY

On November 28, 2017, Plaintiff filed his single count Complaint at Law for legal
malpractice. Defendants moved to dismiss. On May 10, 2018, the Court granted Defendants’
Motion to Dismiss pursuant to 735 ILCS 5/615 (see Order attached as Exhibit 1). During the
hearing on Defendants’ Motion to Dismiss, Judge Meyer ordered that the Plaintiff plead with
more particularity and specificity regarding any allegations that he was misled. The Court also
ordered the Plaintiff to provide more specificity and particularity with respect to any claims that
information provided by Defendants to the Plaintiff was false and misleading. Plaintiff filed its
First Amended Complaint at Law on June 7, 2018.

III. STATEMENT OF FACTS

A. The Following Facts Can Be Gleaned From The First Amended Complaint
(Exhibit 2) and Its Exhibits

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 2, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 2, 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 2, 18). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg

against Gagnon and the McGuires in the Circuit Court of McHenry County, Ilinois, Case No, 12
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LA 178. (Exhibit 2, § 9, and Exhibit 2B). In late 2013, Dulberg settled with the McQGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 2, 9 18 and
Exhibit 2D). Defendants continued to represent Dulberg until March 2015. (Exhibit 2, § 21).
Dulberg retained successor counsel and proceeded to a binding mediation and received a
mediation award (Exhibit 2, § 24 and Exhibit 2G). After the mediation, Dulberg allegedly
realized for the first time that the information Mast and Popovich had given him was false and
misleading and that the dismissal of the McGuires was a serious and substantial mistake. He was
advised to seek an independent opinion from an attorney handling legal malpractice matters and

received that opinion on or about December 16, 2016. (Exhibit 2, §28-29).

B. Alleged Acts of Negligence

Popovich’s and Mast’s alleged malpractice revolves around the settlement of the
underlying case between Dulberg and McGuires. The allegations of a breach of the standard of
care are all contained in 9 31, subsections a) through o) inclusive. Paragraph 31 states as

follows:

31.  MAST and POPOVICH, jointly and severally, breached the
duties owed DULBERG by violating the standard of care owed
DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their
representation of DULBERG to fix liability against the property
owners of the subject property (the McGuires) who employed
Gagnon, and sought the assistance of DULBERG, for example
hiring a liability expert;

b) Failed to thoroughly investigate liability issues against
property owners of the subject property;

! The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 2A, 2B,
2C, 2D, 2E, 2F, and 2G.
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c) Failed to conduct necessary discovery, so as to fix the
liability of the property owners to DULBERG, for example hiring
a liability expert;

d) Failed to investigate the insurance policy amounts of the
McGuires and Gagnon;

e) Incorrectly informed DULBERG that Gagnon’s insurance
policy was “only $100,000.00” and no insurance company would
pay close to that;

f) Failed to understand the law pertaining to a property
owner’s rights, duties and responsibilities to someone invited onto
their property by consulting an expert regarding these issues;

g2) Improperly urged DULBERG to accept a nonsensical
settlement from the property owners, and dismissed them from all
further responsibility;

h) Failed to appreciate and understand further moneys could
not be received as against Gagnon, and that the McGuires and their
obvious liability were a very necessary party to the litigation;

1) Falsely advised DULBERG throughout the period of their
representation, that the actions taken regarding the McGuires was
proper in all ways and respects, and that DULBERG had no choice
but to accept the settlement;

) Coerced DULBERG, verbally and through emails, into
accepting the settlement with the McGuires for $5,000.00 by
misleading him into believing that [sic] had no other choice but to
accept the settlement or else “the McGuires will get out for FREE
on a motion”.

k) Concealed from DULBERG the necessary facts for him to
make an informed decision as to the McGuires, instead coercing
him verbally and through emails into signing a release and
settlement agreement and accept a paltry sum of $5,000.00 for
what was a grievous injury;

1) Failed to properly explain to DULBERG all ramifications
of accepting the McGuire settlement, and giving him the option of
retaining alternative counsel to review the matter;

m) Continually reassured DULBERG that the course of action
as to the property owners was proper and appropriate;
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n) Failed to retain a liability expert to prove DULBERG’s
damages;

0) Were otherwise negligent in their representation of
DULBERG.

IV. DULBERG FAILS TO STATE A CLAIM FOR LEGAL
MALPRACTICE UNDER 735 ILCS 5/2-615

A. Legal Standard

It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff
to present a legally and factually sufficient complaint. Winfiey v. Chicago Park Dist., 274 111
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 111, 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be
legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 111. 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 Ill. App. 3d 983, 985 (Sth Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 Ill.
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;

and actual damages. Glass v. Pitler, 276 1ll. App. 3d 344, 349 (1 Dist. 1995). The injuries
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resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff’s burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349. “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.

Green v. Papa, 2014 IL App. (5™) 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 111. App. 340 (1st Dist. 2000), at 351. The plaintiff in a legal malpractice claim must plead a
case within the case. Ignarski v. Norbut, 271 Ill. App. 3d 522 (1st Dist.1995).

B. Dulberg Fails to Plead Facts in Support of His Conclusory Allegations

Dulberg’s second attempt at stating a claim fairs no better than his first. He still fails to
plead with specificity and particularity as to how he was misled, or how any information
provided to him was false and misleading. His allegations are pled in conclusory fashion
throughout. He also fails to plead any facts concerning the McGuires’ liability in the underlying
case. His allegations concern the viability of a tort claim against property owners. Accordingly,
he must plead facts in support of the property owners’ [the McGuires] liability in the underlying
case. Instead, Dulberg pleads only conclusions. More is necessary under Illinois law.

Dulberg has failed to follow the court’s direction from the hearing on Defendant’s
Motion to Dismiss. The allegations of negligence contained in § 31 fail to allege any facts in
support of the conclusions. For example, what necessary discovery was not conducted? (31
(c)) What is the law pertaining to a property owner’s duties and responsibilities? (Y31 (). How
did defendants falsely advise Dulberg that the actions taken regarding the McGuires was proper?
(131 (i)). What was concealed from Dulberg? (31 (k)). The bottom line is that Dulberg has yet
to explain how the McGuires would have been found liable. The only thing that can be gleaned

6
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from the facts alleged in the Complaint and First Amended Complaint, is that Dulberg was
injured on their property. He fails to explain how the McGuire’s breached any duty to him, and
how they would have been liable.

Additionally, Dulberg’s allegations of coercion are not supported by his own pleadings.
It is reasonably inferred from the pleadings that Dulberg had ample time to retain another
attorney (in fact later he did). Exhibit E to his First Amended Complaint establishes that he
deliberated over the decision to settle, and mailed a signed release back to Mast. So how was he
coerced, when he alleges that he met with Mast, and then later mailed the executed release?

Moreover, his allegations regarding the failure to retain an expert are unsupported. He
also fails to explain why his successor counsel did not retain an expert at the appropriate time if
necessary. Lastly, Dulberg can never properly allege proximately caused damages regarding the
allegation in § 31 (e), that Gagnon’s insurance coverage was $300,000 and not $100,000. In fact,
Dulberg admits in 9 24 that he recovered $300,000 in available coverage from Gagnon. If Mast
incorrectly reported the available coverage, it did not cause any damage, as Dulberg’s successor
counsel was apparently able to recover the full amount of available coverage against the
individual who injured Dulberg with a chainsaw.

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how. Dulberg has failed twice. His First Amended

Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-615.
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V. CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss

Plaintiff’s Complaint with prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served by
Email and/or U.S. Mail by depositing same in the U.S. Mail at 10 S. LaSalle Street, Chicago, IL
60603, and properly addressed, with first class postage prepaid, on the 5th day of July, 2018,
addressed to counsel of record as follows:

Mzr. Thomas W. Gooch, I1I
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch{@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
@@zﬁﬁw
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT

* McHENRY COUNTY, ILLINOIS Katherine M. Keefe

Clerk of the Circuit Court
»eokElectronically Filed™**

PAUL DULBERG, ) Transaction ID: 17111166062
Plaintiff, ) _ 17LA000377
) No.: 17LA377 R o Tinels
v. ) 22nd Tudicial Cireuit
) ek ke ok B R R AR K kR R R ok kK kK
THE LAW OFFICES OF THOMAS J. )
POPOVICH, P.C. and HANS MAST, )
Defendants. )
NOTICE OF FILING
TO:  George Flynn (gllynn@clansen.com)
Clausen Miller, P.C.
10 South LaSalle Street, 16th Floor
Chicago IL 60603

PLEASE TAKE NOTICE that on June 7, 2018 1 caused to be filed with the Clerk of
the Cireuit Court of McHenry County, Hlinois the attached Plaintiff’s First Amended Complaint

at Law,

Thomas W. Gooch, [11

PROOF OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedutes, the undersigned certifies that she served a copy of the foregoing to whom it is
addressed via the McHenry County I2File Efile System and via email transmission to on June 7,

THE GOOCH FIRM

209 South Main Street
Wauconda, [llinois 60084
847 526 0110
gooch@goochfirm.com
office@goochfirm.com
ARDC No.: 3123355

Recelved 06-07-2018 01:29 PM/ Circult Clerk Accepted on 06-07-2018 03:53 PM / Transaction #17111166062 / Case #17LA000377
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
Katherine M. Keefe
s e - Glerk-of the Circuit Court

mElectrumca]l Filod*ee:
Transaction IDs 17111166062

17LAD00377

06/07/2018

McHenry County Hinois
No. 17LA 3717 22nd Judicial Circuit
*****#***********#******

PAUL DULBERG, T
Plaintiff,
V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

vvvvvvvvvv‘

Defendant.

FIRST AMENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.
(hereinafter also referred to ag “POPOVICH”), and HANS MAST (hereinafter also refetred to as
“MAST”), states the following:

L. Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, Illinois, and was
such a resident at all times complained of herein.

2. Your Defendant, THE LAW OFFICES OF THOMAS I, POPOVICH, P.C., is 2 law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, Illinois,

3. Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

Ilinois, and was so licensed at all times relevant to this Complaint.
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5. Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG
lived in the same area. |

7. At this titme, Gagnon lost control of the chainsaw he was using causing it to strike and cut
DULBERG’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
not limited to great pain and suffering, current as well as future medical expenses, in an amount
in excess of $260,000.00, along with lost wages in excess of $250,000.00, and vatious other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed By MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully set forth herein.

10.  Animplied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.
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1. That as Exhibit B reveals, Defendants properly filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuite, who purportedly
were supervising him in his work on the premises.

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of acti'on existed against Caroline McGuire and William
McQGuite,

13.  Also MAST incofrectly informed DULBERG that the insurance policy limit for the
Gagnon was only $100,000.00, when in reality the policy was $300,000.00.

14.  The matter proceeded through the normal stages of litigation until sometime in late 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
McGuire and Caroline McGuire for $5,000.00. |

15.  On November 18, 2013, MAST wrote fwo. emails to DULBERG urging DULBERG to
accept the $5,000.00, “the McGuire's afty has offered s (you) $5,000 in full settlement of the
claim against the McGuires only. As we discussed, they have no liability in the case for what
Dave did as property owners, So they will likely get out of the case on a motion at some point, S0
my suggestion is to take the $5,000 now. You probably won't see any of it.due to liens etc. but it
will offset the costs deducted from any eventual recovery...” * * * “So if we do not accept theit
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion geting out of the case”. (See Emails attached as Group Exhibit C.)
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16,  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuites will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

17.  Oun or around December 2013 ot January 2014, MAST met with DULBERG and other
family members and again advised them there was no cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of $5,000.00 and if he did not, he would get
nothing,

18,  DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 rgleasing not only William and Caroline McGuire, but also Auto-Owners
Insurance Company from any forther tresponsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereto as Exhibit D.

19.  Continuously throughout the period of representation, MAST and POPOVICH
represented fepeatedly to DULBERG thete was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was beiﬁg properly handled

20.  After accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “T trust your judgment.” (See Email attached as Exhibit E.)

21.  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being haodled propetly.

22.  OnFebruary 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage, Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only
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alternative is to take fhe case to frial and I am not interested in doing that.” (See Email attached
as Exhibit F.)

23, MAST and POPOVICH represented DULBERG through to and including Matrch of
2015, following which DULBERG and the Defendants terminated their relationship due to a
claimed failure of communication. MAST and POPOVICH withdrew from the representation of
DULBERG.

24,  Thereafter, DULBERG retained othet attorneys and proceeded to a Coust ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00. However, due to the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25.  The McGuires wete property ownets and had property insurance covering injuties or
losses on their property, as well as substantial personal assets, including the property location
where the accident took place at 1016 West Elder Avenue, in the City of McHenty, 1llinois.
MocGuites were well able to pay all, or a portion of the binding mediation award had they still
remained parties,

26.  DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with
them, furnishing all necessary information as required, and frequently conferred with them.

27.  Until the time of the mediation award, DULBERG had no reason to believe he could not
recover the full amount of his injuties, based on POPOVICH’S and MAST’S reptesentations to
DULBERG that he could recover the full amount of his injuties from Gagnon, and that the

inclusion of the McGuires would only complicate the case.

5
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28.  Pollowing the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a setious and substantiel mistake.

29. Tt was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST
and POPOVICH did not properly reptesent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis.

30. DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.

31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires)
who employed Gagnon, and sought the assistance of DULBERG, for example hiring & liability
expett,

b) Failed to thoroughly investigate liability issues against property ownets of the
subject propetty;

c) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to DULBERG, for example hiring a liability expert;

d)  Failed to investigate the insurance policy amounts of the McGuires and Gagnon;

¢)  Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000.00” and no insurance company would pay close to that;

6
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f Failed to understand the law pertaining to a property owner’s tights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

g) Tmproperly urged DULBERG to accept a nonsensical settlement from the
property ownets, and dismissed them from all further responsibility,

h) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuires and their obvious liability were a very necessaty party to
the litigation;

i) FFalsely advised DULBERG throughout the petiod of their reptesentation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG
Thad no choice but to accept the settlement;

)] Coerced DULBERG, verbally and through emails. into accepting the settlement
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but
to accept the settlement or else “the McGuires will get out for FREE on a motion”.

o) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and thtough emails into signing a
release and settlement agreement and accept a paliry sum of $5,000.00 for what was a grievous
injury;

1) Failed to properly explain to DULBERG all ramifications of accepting the
McGuire seftlement, and giving him the option of retaining alternative counsel to review the
matter;

m)  Continually reassured DULBERG that the course of action as to the property

owners was proper and approptiate;
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n) Failed to retain a liability expert to prove DULBERG’s damages;

0) Were otherwise negligent in their representation of DULBERG.
32 That DULBERG suffered serious and substantial damages, not only as a result of the
injuty as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over
$300,000.00 which wouid not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG ptays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court.

Respectfully submitted by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

YAy,

Thomas W. Gooch, III

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS:

STy,

Thomas W. Gooch, III

Thomas W. Gooch, I1I
THE GOOCH FIRM
209 S. Main Street
‘Wauconda, IL 60084
847-526-0110

ARDC No.: 3123355
gooch@goochfirm.com
office@goochfirm.com

8
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CONTRACT HOR LEGALSRRVICHS

T agroe to amploy the LAW OFFICKS OF ‘THGMAS J. POPOVICH, p,c,
(hotetnatier "my attornsy") 16 Téprésent me in the prosecution or settlement of myclatm against
Jpersans or entities respansible fof causing me to suffes injuities at damages op tha,, day of

NI e o stk § — % .

. My t;:téomey agrées to make no: Ehirgs for- logal ;cérviem-\uﬂcs,s a r:e;meiy i‘s;mnd‘;
i my clam, “The apptove] of any setflement gmoting cannot bie miade withqut iy kiidwledge and
weonsent. 3

I agree to pay my attorney in consideration for his Togal services u stm equal f

~ ope-third (33 1/3%) of my récovery from, Ty elaiim by sult or settlements this will increaseto
A2 %o 0 Ehe avent pay Clatiy results in more i ong. (1) telakand/or a0 appéal of a téfdl, I
_#ndérstant my 2HOrgY iy ned to fcuy reasonable expenses fo properly hindliyg my claim
including; but not Binited Yo, expenses sich as accident reports, filimp foes, caur*teporters fobg,
'Video fees, records fees, and-physiciun fees. Iinderstind those expenses will'be taken ont of my

settloment, ;p,,:&dditicsrr't_o‘wmgfney's logal fee,

LAW-OFFWESO}WM 1. POPOVICHE

sl Je
By:
Clisnt
Dater . - Pate: )
LAW. OFTICES OF THOMAS 5, BOPOVICH, P.C.
- 3416 West Btm, Street * - - )
McHeney, Iilinols 60050 -
815/344-3707 .
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From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: Dave's Best and oldest friend John
Date: December 28, 2016 10:33:35 AM CST

To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comgeast.net>
Date: November 20, 2013 at 7:26:53 AM CST

To: Hans Mast <hansmast@comeast.net>
Subject: Re: Dave's Best and oldest friend John

Morning Hans,

Ok we can meet. | will call Sheila today and set up a time.

Please send me a link to the current llinois statute citing that the property owner Is not liable for work done on their property
resutting In injury to a neighbor.

I need to read it myself and any links to recent case law In this area would be helpful as well.

Thanks,

Paul

Paul Dulberg
847-497-4250
Sent from my iPad

On Nov 20, 2013, at 6:59 AM, Hans Mast <hansmast@comcast.net> wrote:

Paul, lets meet again to discuss. The legality of it all is that a property owner does not have legal liability for a worker (whether
friend, son ot otharwise) who does the work on his time, using his own independent skills. Here, | deposed the McGuires, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. its that simple. We don't have to accept the $5,000, but If we do not, the McGulres will get
out for FREE on a motion, 8o that's the situation.

~-=- Orlginal Message =--

From: Paul Dulberg <pdulberg @comcast,net>

To: Hans Mast <hansmast@comeast.net>

Sent; Tue, 19 Nov 2013 02:29:56 -0000 (UTC)

Subject: Re: Dave's Best and oldest friend John

1 still don't get how they don't feel responsible for work done on thelr property by.their own son that ended up cutting through 40%
of my arm,

Perhaps their negligence is the fact that they didn't supervise the work close enough but they did overses much of the days
activity with David, Just because Dave was doing the work doesn't mean they were not trying to tell their kid what to do. They told
him plenty of times throughout the day what to do. How is that not supervising?

Paul

Paul Dulberg

847-497-4250

Sent from my iPad

On Nav 18, 2013, at 8:07 PM, Hans Mast <hansmast@comecast,net> wrote:

Paud whether you like it or not they don't have a legal liabllity for your injury because they were not directing the work. So If we-
do not accapt thelr 5000 they will simply flle & motion and get out of the case for free. That's the only other option is letting them
file motion getting out of the case

Sent from my iPhone

On Nov 18, 2018, at 7:40 PM, Paul Dulberg <pdulbera @comeast.net> wrote:

Only 6, That's not much at all.
Is this a take it or leave it or do we have any other options?

It you want a negligence case for the homeowners ask what happened immediately after the accident.

Neither of them offered me any medical assistance nor did either of them call 911 and all Carol could think of besides calling
David an idiot was calling her homeowners insurance.
EXH
EXHier

i
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They all left me out in the yard screaming for help while they were busy making sure they were coversd.
She aven went as far as to finally call the Emergency Room after | was already there Just to telt me she was covered.

How selfish are peaple when they worry about if thelr insured over helping the person who was hurt and bleeding badly in
their yard.

Pm glad she got her answer and had to share it with me only to find out her coverage won't even pay the medical bills.

I'm not happy with the offer.

As far as John Choyinsid, e knows he has to call you and said he will tomorrow.
Paul

Paul Dulberg
847-497-4250
Sent from my iPad

On Nov 18, 2013, at 1:28 PM, Hans Mast <hapsmast@comcast.net> wrote:
[m waiting to hear from John. | tried calling him last week, but no one answered.

In addition, the McGulre's atty has offered us (you) $5,000 in full settlement of the claim against the McGuires only, As we
discussed, they have no liabilily in the case for what Dave did as property owners. So they will likely get out of the case on a
motion at some point, 80 my suggestion is to take the $5,000 now. You probably won't see any of it dus to fiens etc, but it
will offset the costs deducted from any eventual recovery....

Let me know what you think..

Hans

----- Qriginal Message «----

From: Paut Dulberg <pdulberg@comeast.net>

To: Hans Mast <hansmast@comeast.net>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subject: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about telking with you.

{ am leaving your number with him as he has agreed to talk with you about David Gagnon.

| believe he will try and call sometime tomorrow,

Paul

Oh and | know that nothing that happsned right after the incident makes any difference as to the validity of the Injurles but
David's conduct immediately aftar the Incident does show his lack of moral values for other humans and what he was willing
and was ot willing to do to help me get medical help. For his actions towards me or any other human being is enough to
sue the shit out him alone. 1t is the things that happened afterwards that upset me the most.

Sorry for the rant but Dave was a complete ass all the way and deserves this,

Paul Dulberg

847-497-4250

Sent from my iPad
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The Law Offices of Thotaas J. Popovich PC,

3416 W, Bum Strger
McHewry, Trnivots 60050
TrLERHONE, §15,344.3797
Facamvii: 815.344.5280

H A
HA‘A:::"T ‘;ﬂ:;?r’"‘"'”"” Wi, rapavichlaw,com ngzsk ",’ ;fgf"
v A
Jann &, Korvnk RoatkrJ, Lumosy
Janary 24, 2014 THengsa M, Faxzran
Pawl Dulberg
4606 Hayden Court
MoHenry, IL 60051

RE:  Paul Dulberg vs. Duvid Gagnon, Caroling McGuire avnd Bill MeGuite
MeHenry County Coset 12 LA 178

Deat Paul;

Please find enc}osed the Genetal Release and Settlement Agreoment from defense sounsel for
Caroline snd Bill MoGuire, Pleass Release and retum It fo me in the enclosed selfadddressed
stampexl envelope at your catliest convenienos,

Thank you for your cooparation,

Very truly yours,

B g, e
Comy

EXHIBIT

WAURRQAN Qrr;

210 Nower Marvin Ltrng
Ko 35, Avinys
Waukroan, IL, GO0RS
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GENORAL RELEASE AND SETTLEMENT AGREEMENT

NOW COMES PAUL DULBERG, and In considetation of the payment of Flve-Thousand
($5,000.00) Dollaxs to him, by or on behalf of the WILLIAM MCQUIRE, and CAROLYN
MCGUIRE (aka Bill MeGuire, Improperly numed as Caroline MoGulre) and AUTO-QWNERS
INSURANCE COMPANY, the paymott and reosipt of which {s hereby acknowledged, PAUL
DULBERG does hereby reloase and dischurge the WILLIAM MCGUIRE and CARQOLYN
MCGUIRE and AUTO-OWNERS INSURANCE COMPANY, and any agents or employeas of the
WILLIAM MCGUIRE and CAROLYN MCQUIRE and AUTO-OWNERS INSURANGE
COMPANY, of and from any and all oauses of notlon, olatms and demands of whatsoever kind op
natuco dnoluding, bt not Hmtted o, any olaim for personal Injurles and property damags arlsing out
of 4 oertain chaln saw inoldent they allegedly cocurred on or about June 28, 2011, within and upon
the premises known comumonty as 1016 West Blder Avenus, City of MoHenry, County of
MoHenry, State of Ninots, ,

IT' 18 FURTHER AGREED AND UNDERSTQQOD that there fs Presently pending a canse
of setion dn the Clrouit Coutt of the 22 Judiola? Cirouit, MoHenry County, litinols entitled "Pau]
Dulberg, Plaintiff, vs. David Gagnon, Individually, and ag agent of Caroline MoGuire and B3il]
MeGuire, and Caroline MoGuirs and Bil MeGulre, Individually, Defondants"-Cause-No-20 12 LA—"
e — 1T 85-td-that this SultTerienT i3 conflngont wpon WILLIAM MeGUIRE and CAROLYN MeQUIRE
being dismissed with prejudics as parties to sald lawsuit pursuant to a finding by the Clroutt Clourt
that the settlement betweer: the pattlas conatitutes a good fhith settlement for purposes of the Mlinafs
Joint Toriteasor Contribution Act, T40JLCS 160/0.04, et seq.

IT1S FURTHER AGRERD AND UNDERSTOOD that as part of the consideration for this
agreoment the undersigued reprogents and waltants as follows (cheok applicable boxes):

0 1'was ot 65 or older on the date of the oocurrence,

[ T'was not reoolving SSI or SSDI on the date of the ocourrenoe.
I Xam not eligible to recelve SSI or 3801,

L Yam not oumently rocedving S8I or S80I,

ITIS FURTHER AGREFD AND UNDERSTOOD:

A That any subrogated claims or llens for medical expenses paid by or on
behalf of PAUL DULBERG shall be the tesponsibility PAUL DULBERG,
Inoluding, but not Hmited 10, any Medicare llens.  Any and all
telmbursements of medjeal oxpenses to subrogated parties, Incloding
Medioare's vights of reimbursement, if any, shall be PAUL DULBERG s
rosponsibility, and not the responsibility of the parties relensed horeln,

b, That eny ovistanding medical Cxponses aie PAUL, DULBBRG's
rusponsibility and all payment of medioul expenses hereafter shall be PAUL
DULBERG's wosponsthility, and not the responstbility of the parties released
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o That PAUL DULBERG Bgroes to save and hold harmless and Indemnity the
parties released herejn agalnst any claims nade by any medica) providers,
Ineluding, but not Hmited to Medicare or parties subrogated to the riglits to
recaver medioal or Medigare payments, '

IT18 FURTHER AGREED AND UNDERSTOOD by the pattles hetoto that this agresment
containg the entire agreement between the parties with regard to matertals bet forth heteln, and sha]
be binding upon and inure 1o the benefit of the parties hereto, jointly and soverally, and the
executors, conservators, admuinistrators, guardians, personal representatives, heirs and Sueceasors of
each,

IT IS PURTHER AGREED AND UNDERSTOOD that this settlement is a-oompromise of
& doubtful and disputed olaim and no liabillty fs admitted as oonsequence hereof,

l IN WITNBSS WHERBOF, I have hareunto set my hand and sea) on fhe dates set forth
below,

T Dled:

PAUL DULBERG

STATB OF ILLINOIS )
)88,
COUNTY OF MCHENRY )
PAUL DULBERG personally appeared before mo this date and acknowledged that she
executed the foregoing Release and Settlemont Agreamient ag hls own free act and desd for the ngos
and purposes set forth thereln,

Diated this . vay of January, 2014,

Notary Public
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From: Paul Dulberg <pdulberg @comcast.net>
Subject: Fwd: McGuire settlement
Date: December 28, 2016 10:21:55 AM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg@comecast.net>
Date: January 29, 2014 at 1:59:31 PM CST
Ta: Hans Mast <hansmast@comeast.net>
Subject: Re: McGulre settlement

Ok, It's signad and in the mall.

Hope that some yahoo in the govt. dossn't someday decide to go after averyone they think they might get a dollar out of and end up
holding me responsibie for the McGuires fees Incurred while they fight it out.

I'm not in the business of warranting, insuring or protecting the McGulres from govermnment. Especially for only 5 grand. For that kind
of protection It could cost millions but I trust your Judgement.

Paul

Paul Dulberg
847-497-4250
Sent from my [Pad

On Jan 29, 2014, at 11:48 AM, Hans Mast <hansmast@comeast.net> wrote:

SSD has to be part of It..its not golng to effect anything...
Wae can't prevent disclosure of the amount...

- Orlginal Message -----

From: Paul Dulberg <pdulbeta@gomeast.net>

To: Hans Mast < ast@come 9

Sent: Wed, 29 Jan 2014 17:47:39 -0000 (UTC)

Subject: Re: McGuire settlement

What and why do those questlons have any relevance at all and why do they need to ba part of this agreement?
Particularly the one about being eliglble.

Also, 1 cannot warrarty against what SSDI, Medicare or any other government institution wishes to do.

Is it possible to make this agreement blind to the McGuires or David Gagnon?

What | mean is can we make it So that the amount of money cannot be told to them in any way?

it would drive David's ego crazy if he thought it was & large sum and was banned from seeing how much it is.
Paul Dulberg

847-497-4250

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast@comcast.net> wrote:

It not a big deal...if you weren't recelving it than don't cheok It...not sure what the question Is...
----- Original Message =----

Frorm: Paul Dulberg <pdulbera@comecast.net>

To: Hans Mast <hansmast@comcast.net>

Sent: Wed, 29 Jan 2014 16:16:04 -0000 (UTC)
Subject: McGuire settlement

Here is a copy of the first page.

it has check boxes and one of the check hoxes says;
| am not eligible to recelve SS| or SSDI.

Another says;

1 am not recsiving SSI or SSDI.

As you know, | have applied for 8SDI and SS!
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From: Paui Dulberg <pdulberg@comecast.net>
Subject: Fwd: Memo
Date: December 27, 2016 6:11:20 PM CST
To: paul_dulberg@comeast,net

From: Paul Dulberg <| comeast,net>
Date: February 22, 2015 at 7:42:25 PM CST
To: Hans Mast <hansmast@aft.net>

Subject: Re: Memo

To believe David's version of events you must belleve | was committing suicide.
Who in their tight mind puts his arm into & chainsaw?

| figured you would cop out again...

Now I'm left wondering...
How hard is It to sue an aity?

And yas | am and have been looking for someone who will take this case...
The issue of my word vs David Gagnans... Did he cut me or did | cut myseli?
Of coarse he cut me.

Next issue please?

Paul Dulberg
847-497-4260
Sent from my iPad

On Feb 22, 2015, at 7:20 PM, Hans Mast <hansmast@atf.net> wrote:

Paul | no longer can represent you in the case, We obviously have differences of oplnion as to the value of the case, t've been
telling you over a year now the problems with the case and you just don't see them. You keep telling me how injured you are and
completely ignore that It dossn't matter if you passed away from the accldent because we still have to prove that the defendant
was at fault, While you think it is very clear - it is not. My guess is that seven out.of 10 times you will lose the case outright. That
means zero. That's why | have been trying to convince you to agree to a settiement. You clearly do not want to. There's only
$100,000 In coverage. Allstate will nevet offer anything near the policy limits therefore there's no chance to settie the case. The
only alternative Is to take the case to triel and | am not interested in doing that. | will wait for you to find a new attorney. | can't
assist you any further In this case. Just let me know.

Sent from my [Phone
On Feb 22, 20115, at 7:14 PM, Paul Dulberg <pdulberg@comcast.net> wrote:

Let's not be harsh, We have a couple of weeks tlll dr Kujawa's bllling arrives.

1 agree showing me the memo is & good idea it's Just not the accuracy | expected.

1 know I'm being confrontative about all of this but let's face it, my working days are over let alone a career | have been building
gince 1 was in high school. My dreams of tamily ara over unless | have enough to provide and pay for the care of children and a
raof.

What's left for me?

Facebook, scrap booking, crafts, etc... A life of crap...

With ongolng pain and grip Issues in my dominate arm/hand that are degenerative.

This Is as total as it gets for us in the working class short of being paralyzed or dead.

| need someone who is on my side, top of their game and will see to it that I'm comfortable after all this Is over.

What | fesl is an attempt to settle for far less than this is remotely worth Just to get me off the books.
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

Circuit Clerk Use Only
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O Defendant(s) appear and admit liability. Judgment for Plaintifi{s) against Defendant(s) for § .
plus interest of § plus attorney fees of § for a total of § plus court costs.
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS
PAUL DULBERG,
Plaintiff,
No.: 17 LA 377
V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C. and HANS MAST,
Defendants.

e e v’

PLAINTIFF’S RESPONSE TO DEFENDANTS® MOTION TO DISMISS FIRST
AMENDED COMPLAINT AT LAW

NOW COMES, your Plaintiff, PAUL DULBERG, (hereinafter referred to as
“DULBERG”) by and through his attorneys, THE GOOCH FIRM, and for his Response to
Defendants’ THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. and HANS MAST
(hereinafter collectively referred to as “Defendants™) Motion to Dismiss states to the Court the
following:

INTRODUCTION

Defendants brought their Motion to Dismiss First Amended Complaint at Law, pursuant
to Section 2-615. (See Defendants’ Memorandum in Support of Defendants” Motion to Dismiss
attached hereto without exhibits as Exhibit A.) In their Motion, Defendants argue that
DULBERG failed to state a claim for legal malpractice. However, after review of the facts in the
Complaint, this Honorable Court will determine that DULBERG’s First Amended Complaint is
sufficient to survive this Motion to Dismiss.

STANDARD OF REVIEW FOR SECTION 2-615

1. A Motion to Dismiss pursuant to section 2-615 attacks the legal sufficiency of the
Complaint by alleging defects on its face. Weisblatt v. Colky, 265 Ill.App.3d 622, 625 (1* Dist.
1994). Section 2-615 motions “raise but a single issue: whether, when taken as true, the facts

1
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alleged in the Complaint set forth a good and sufficient cause of action.” Visvardis v. Ferleger
375 N.App.3d 719, 723 (1* Dist. 2007), quoting Scott Wetzel Services v. Regard, 271 1ll.App.3d
478, 480, 208 IIl. Dec. 98, 648 N.E.2d 1020 (1995).

2 When the legal sufficiency of a Complaint is challenged by a section 2-615
Motion to Dismiss, all well-pleaded facts in the Complaint are taken as true and a reviewing
court must determine whether the allegations of the Complaint, construed in a light most
favorable to the plaintiff, are sufficient to establish a cause of action upon which relief may be
granted. Fitro v. Mihelcic, 209 111, 2d 76, 81 (2004); King v. First Capital Financial Services
Corp. 215 111.2d 1, 12 (2005). A cause of action should not be dismissed on the pleadings unless
it clearly appears that no set of facts can be proved that will entitled the plaintiff to recover.
Zedella v. Gibson, 165 111.2d 181, 185 (1995).

ARGUMENT

(under 2-615)

L Dulberg sufficiently states a cause of action for legal malpractice against the
Defendants.
¥: In his First Amended Complaint, DULBERG sufficiently set forth the necessary

elements of legal malpractice. “To prevail on a legal malpractice claim, the plaintiff client must
plead and prove that the defendant attorneys owed the client a duty of due care arising from the
attorney-client relationship, that the defendants breached that duty, and that as a proximate
result, the client suffered injury.” Nerthern lllinois Emergency Physicians v. Landau, Omahana
& Kopka, Ltd., 216 111.2d 294, 306-307 (IIL., 2005).

Z; In the Motion to Dismiss, Defendants allege that DULBERG has not pled

necessary facts. For example, Defendants argue that DULBERG did not plead enough facts as

to what necessary discovery was not conducted under paragraph 31(c) of the First Amended

Complaint (See Motion to Dismiss attached as Exhibit A, pg. 6) This is not true.
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5 In that same paragraph, DULBERG gives an example of what type of discovery
was necessary, i.e. hiring a liability expert. (See First Amended Complaint, Exhibit B, §31(c).)

4, Had Defendants conducted expert discovery in DULBERG’s case, the expert
would have opined as to the liability of both Gagnon and the McGuires. DULBERG’s
allegations that an expert should have been hired by MAST is proper because had MAST hired
an expert prior to releasing the McGuires, the expert could have opined as to their liability
which would have resulted in the McGuires staying in the case and DULBERG being able to
obtain a much higher mediation award. Further, this opinion should have been made prior to
settling with the McGuires in order to determine whether $5,000.00 was a reasonable amount.

5. In their Motion, Defendants question why DULBERG’s subsequent counsel did
not retain an expert. (See Motion to Dismiss attached as Exhibit A, pg. 7) In fact, DULBERG
and his subsequent counsel did retain an expert for the mediation and were successful in the
mediation due to the expert’s opinion as to liability. (See First Amended Complaint, Exhibit B,
924, 29.) Thus this issue in Defendants® Motion is moot.

6. DULBERG also discussed necessary discovery regarding insurance policies of
Gagnon and McGuires. MAST failed to conduct discovery to obtain these insurance policies.
This is evidenced in the First Amended Complaint where DULBERG pled that MAST advised
him that Gagnon’s insurance policy limit was only $100,000.00, when in reality it was later
discovered that the limit was $300,000.00. (See First Amended Complaint, Exhibit B, 13, 22.)
This shows that MAST did not have the sufficient discovery as to Gagnon’s insurance policy.

7. Defendants’ next issue with the First Amended Complaint is that DULBERG did

not specify the law pertaining to a property owner’s duties and responsibilities that MAST
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should have been familiar with while representing DULBERG. (See Motion to Dismiss attached
as Exhibit A, pg. 6.)

8. The law that MAST should have understood under paragraph 31(f) of the First
Amended Complaint is premises liability and the liabilities of the parties involved in the
underlying case. “Under the Premises Liability Act, the duty owed by a premises owner or
occupier to an invitee or a licensee is that of ‘reasonable care under the circumstances regarding
the state of the premises or acts done or omitted on them.”” (internal citation omitted) Rhodes v.
Minois Cent. Gulf R.R., 172 111.2d 213, 228 (I, 1996).

9, In this case, DULBERG was an invitee of the McGuires. “An invitee is defined as
one who enters the premises of another with the owner's or occupier's express or implied
consent for the mutual benefit of himself and the owner, or for a purpose connected with the
business in which the owner is engaged.” Rhodes v. lllinois Cent. Gulf R.R., supra. The
MecGuires had a duty of reasonable care to DULBERG as an invitee because DULBERG was
on their property for their benefit, to cut down a tree. (See First Amended Complaint, Exhibit
B, Y6.)

10.  MAST’s failure to become familiar with this law or chainsaw ownership liability,
resulted in him coercing and pressuring DULBERG to accept a paltry settlement of $5,000.00
with the McGuries, when in fact their liability was much more, as presented by the expert
during the mediation. Based on this law, MAST would have seen that McGuires as homeowners
did in fact owe a duty to DULBERG.

11.  Also, had MAST reviewed the law on premises liability, he could have considered
the law as to ultrahazardous circumstances and the strict liability of the homeowners. “Illinois

has recognized strict liability principally in two instances:” * * * *(2) when a defendant engages
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in ultrahazardous or abnormally dangerous activity as determined by the courts, giving
particular consideration, infer alia, to the appropriateness of the activity to the place where it is
maintained, in light of the character of the place and its surroundings.” (internal citations
omitted) Miller v. Civil Constructors, Inc., 272 . App.3d 263, 266 (2™ Dist., 1995). MAST
should have considered strict liability as to the McGuires prior to advising DULBERG to setile.

12.  Throughout the First Amended Complaint, DULBERG lists different ways (via
email and in person communication) that Defendants falsely advised DULBERG that releasing
the McGuires from liability was the proper course to take. (See First Amended Complaint,
Exhibit B, §15-21.)

13.  Also, MAST emailed and verbally told DULBERG that if he did not agree to the
$5,000.00 settlement with the McGuires, he would get nothing. (See First Amended Complaint,
Exhibit B, §15-21.)

14. Overall, DULBERG has pled with enough specificity what MAST and/or the
Defendants did improperly to breach the standard of care.

15.  As to the specific allegations relating to Defendants’ concealment of facts to
DULBERG, paragraph 31(k) of the First Amended Complaint, DULBERG stated what was
concealed from him by the Defendants. Defendants concealed from DULBERG the actual
policy limits from the McGuires and Gagnon, concealed facts relating to the explanation of
liability law and what type of duty the McGuires owed to DULBERG, concealed that retaining
an expert witness prior to accepting settlement would have been beneficial to DULBERG's
case, and concealed the fact that Defendants were handling everything properly when this was

not the truth.
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16.  The facts pled regarding concealment are sufficiently pled in DULBERG’s First
Amended Complaint and must be taken as true in a Section 2-615 Motion.

17.  Next, Defendants argue without any authority that DULBERG was not coerced
because he had time to deliberate over the decision to settle. (See Motion to Dismiss attached as
Exhibit A, pg. 7.) This is not true.

18. DULBERG’s exhibits to the First Amended Complaint as well as the pleading
itself demonstrate how MAST coerced DULBERG into the settlement with the McGuires.

19. DULBERG pled that MAST essentially gave him two options: to take the
$5,000.00 settlement or get nothing. DULBERG was coerced into this decision because he was
unaware of any other option and forced to take the only available option.

20.  On multiple occasions, MAST told DULBERG, via email, to accept the
settlement otherwise the McGuires will get out of the case for free. (See First Amended
Complaint, Exhibit B, §15, 16.)

21.  DULBERG also pled that MAST verbally told him that he had no choice but to
execute a release of the McGuires and accept the $5,000.00. (See First Amended Complaint,
Exhibit B, §17.)

22.  Defendants also argue that Exhibit E to the First Amended Complaint shows that
DULBERG had time to deliberate over the decision and thus could not have been coerced. (See
Motion to Dismiss attached as Exhibit A, pg. 7.) This is not true.

23.  Exhibit E to the First Amended Complaint is an email from DULBERG to MAST
stating that the release was signed and put in the mail. Exhibit E further shows DULBERG’s

continued hesitation over the $5,000.00 settlement however, based on the information that
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MAST had told him, DULBERG said that he “trusted his judgment”. See Exhibit E to the First
Amended Complaint.

24.  “Coercion” and “duress” have essentially the same meaning: overpowering
another's free will by imposition, oppression, or undue influence. Crossroads Ford Truck Sales,
Inc. v. Sterling Truck Corp., 341 1ll.App.3d 438, 446 (4™ Dist., 2003). MAST continuous verbal
and written threats to accept the settlement or get nothing resulted in DULBERG thinking (based
on what his attorney was telling him) that he had no other choice but to accept this small
settlement.

25.  More importantly, whether DULBERG was coerced or acted willingly is a
question of fact. Schwartz v. Schwartz, 29 L App. 516, 527 (4™ Dist., 1889).

26.  The pleading and exhibit show that DULBERG made the decision to settle after
meeting with MAST in person, and MAST telling him that he had no choice but to accept the
settlement. DULBERG acted quickly to accept the settlement based on the information that
MAST told him that if he would not accept it, the offer would be withdrawn and the McGuires
would be successful on a summary judgment motion.

27.  Simply because Exhibit E states that the release was mailed weeks later, does not
mean that DULBERG was not coerced into accepting the settlement based on the information
that he was given by his attorney whom he trusted.

28.  In any event, the issue of coercion must be left to the trier of fact to decide afier
all evidence is obtained and at this point, determining a factual question on a Motion to Dismiss
would be inappropriate.

20.  Last Defendants raise the issue of proximate cause as to MAST’s improper

determination of Gagnon’s insurance coverage limit being $300,000.00 and not $100,000.00.
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(See Motion to Dismiss attached as Exhibit A, pg. 7.) As argued above, this allegation supports
DULBERG's argument that MAST did not conduct the proper discovery, as evidenced by the
incorrect policy limit. Had MAST not breached the standard of care and had he conducted proper
discovery, DULBERG would have had the correct policy amount for Gagnon, and would have
the insurance policy for the McGuires in order to make an informed decision as to settlement.

30. In DULBERG’s case, he was forced to settle for an amount less than he would
have reasonably received. After mediation, DULBERG was allowed only to recover to the extent
of Gagnon’s policy limits. (See First Amended Complaint, Exhibit B, 424, 27, 20.) Had MAST
not allowed the release of the McGuires, DULBERG could have reasonably been able to collect
the remainder of the mediation award against the McGuires. “Attorney malpractice action should
be allowed where it can be shown that the plaintiff had to settle for a lesser amount than she
could reasonably expect without the malpractice.” Brooks v. Brennan, 255 11l App. 3d 260, 270
(5™ Dist., 1994). Thus, DULBERG properly brought a malpractice against the Defendants.

31.  The allegations set forth as to the legal malpractice by DULBERG in his First
Amended Complaint are not conclusions and when taken as true, are sufficient to withstand a
Section 2-615 dismissal.

32. DULBERG has proven that the actions and inactions of the Defendants have
caused DULBERG damages. (See First Amended Complaint, Exhibit B, Y31, 32.) Any dispute
as to the proximate cause and damages must be left to the jury as it is a factual question. The
issues of proximate cause and damages must be determined by a jury or trier of fact after all
proper evidence and testimony is presented at trial. Proximate cause is a question of fact to be
decided by a jury. (internal citation omitted) (Emphasis added) Hooper v. County of Cook, 366

[ILApp.3d 1, 7 (1* Dist., 2006). “The determination of damages is a question of fact that is
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within the discretion of the jury and is entitled to substantial deference.” (Emphasis added.)
Linhart v. Bridgeview Creek Development, Inc., 391 1ll.App.3d 630, 636 (1% Dist., 2009).

33.  Defendants in their Motion to Dismiss are requiring of DULBERG to plead his
entire case in a single Complaint. “Plaintiff is not required to prove his case at this stage of the
pleadings and the damages as alleged are sufficient to show he was damaged by Defendants’
actions and cause of action for legal malpractice. Fox v. Seiden, supra, at 294; Plaison v. NSM

| America, Inc., 322 11l App. 3d 138, 143 (2™ Dist., 2001) (‘Cases are not to be tried at the
pleadings stage, so a claimant need only show a possibility of recovery, not an absolute right to
recover, to survive a 2-615 Motion.”). Here, DULBERG has shown at least a possibility of
recovery based on the malpractice of Defendants, thus should survive Defendants’ 2-615 Motion.

34.  Accordingly, this Honorable Court should deny Defendants’ Motion in order to
allow the case to be fully and properly litigated.

CONCLUSION

After review of the allegations in the First Amended Complaint and taking the allegations
as true, this Honorable Court must find that DULBERG has properly stated and pled a claim for
legal malpractice. More importantly, due to the factual questions in this case, granting the
Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion,
DULBERG requests a reasonable time to file a Second Amended Complaint to include any other
facts this Court deems appropriate.

WHEREFORE your Plaintiff PAUL DULBERG prays this Honorable Court denies
Defendants’ Motion to Dismiss and for all other relief this Honorable Court deems equitable and
just. If this Court grants Defendants’ Motion to Dismiss, PAUL DULBERG prays for a

reasonable amount of time to file a Second Amended Complaint.
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Respectfully submitted by
THE GOOCH FIRM, on behalf of
PAUL DULBERG, Plaintiff,

ARy,

Thomas W. Gooch, 111

THE GOOCH FIRM
209 S. Main Street
Wauconda, 1L 60084
847-526-0110
gooch@goochfirm.com
officef@goochfirm.com
ARDC: 3123355

10
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Katherine M. Keefe
Clerk of the Circuit Court

Transaction ID: 17111173529
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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS
PAUL DULBERG,
Plaintiff,
No. 17LA000377

VS,

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANTS’
MOTION TO DISMISS FIRST AMENDED LAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Memorandum in Support of Defendants’ Motion to Dismiss

Plaintiff’s First Amended Complaint at Law with prejudice, and state as follows:

I.  INTRODUCTION
The Plaintiff Paul Dulberg (“Dulberg™) retained defendants The Law Offices of

Thomas J. Popovich P.C. (“Popovich™) to prosecute a personal injury claim on his behalf against
his next door neighbors, Carolyn and Bill McGuire and their adult son (Dulberg’s lifelong
friend), David Gagnon (*Gagnon™)). Hans Mast (“Mast”) handled the case for the firm. Dulberg
was on the McGuires’ property, assisting Gagnon trim some tree branches with a chainsaw,

when Dulberg’s right arm was lacerated by the chainsaw. Dulberg agreed to a settlement with
the McGuires. Thereafier, he and Mast reached an impasse. Mast and the firm withdrew, and

successor counsel continued to prosecute the case against Gagnon.

1624970.1
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Dulberg now has a case of “buyer’s remorse,” admitting that he reluctantly agreed to
accept the McGuires® settlement offer. He has attempted to state a claim against Popovich and
Mast for legal malpractice. However, he has not plead the requisite elements of a legal
malpractice case against Popovich and Mast, or the requisite elements of the underlying case (the
“case within the case™).

II. PROCEDU ISTORY
On November 28, 2017, Plaintiff filed his single count Complaint at Law for legal

malpractice. Defendants moved to dismiss. On May 10, 2018, the Court granted Defendants’
Motion to Dismiss pursuant to 735 ILCS 5/615 (see Order attached as Exhibit 1). During the
hearing on Defendants’ Motion to Dismiss, Judge Meyer ordered that the Plaintiff plead with
more particularity and specificity regarding any allegations that he was misled. The Court also
ordered the Plaintiff to provide more specificity and particularity with respect to any claims that
information provided by Defendants to the Plaintiff was false and misleading. Plaintiff filed its
First Amended Complaint at Law on June 7, 2018.

IIL TA NT OF S

A. The Following Facts Can Be Gleaned From The First Amended Complaint

xhi and It its

On June 28, 2011, Dulberg was assisting David Gagnon in the cutting down of a tree on
the property of Carolyn and Bill McGuire. (Exhibit 2, § 6). Gagnon lost control of the chainsaw
and caused personal injury to Dulberg. (Exhibit 2,9 7). In May of 2012, Dulberg retained
Popovich. (Exhibit 2, §8). On May 15, 2012, Mast filed a Complaint on behalf of Dulberg

against Gagnon and the McGuires in the Circuit Court of McHenry County, Illinois, Case No, 12

2
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LA 178. (Exhibit 2, 9 9, and Exhibit 2B)". In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 2, § 18 and
Exhibit 2D). Defendants continued to represent Dulberg until March 2015. (Exhibit 2, §21).
Dulberg retained successor counsel and proceeded to a binding mediation and received a
mediation award (Exhibit 2, 4 24 and Exhibit 2G). After the mediation, Dulberg allegedly
realized for the first time that the information Mast and Popovich had given him was false and
misleading and that the dismissal of the McGuires was a serious and substantial mistake. He was
advised to seek an independent opinion from an attorney handling legal malpractice matters and
received that opinion on or about December 16, 2016. (Exhibit 2, ] 28-29).

B. Alleged Acts of Negligence

Popovich’s and Mast’s alleged malpractice revolves around the settlement of the
underlying case between Dulberg and McGuires. The allegations of a breach of the standard of
care are all contained in § 31, subsections a) through o) inclusive. Paragraph 31 states as
follows:

31.  MAST and POPOVICH, jointly and severally, breached the

duties owed DULBERG by violating the standard of care owed
DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their
representation of DULBERG to fix liability against the property
owners of the subject property (the McGuires) who employed
(Gagnon, and sought the assistance of DULBERG, for example
hiring a liability expert;

b) Failed to thoroughly investigate liability issues against
property owners of the subject property;

| The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 24, 2B,
2C, 2D, 2E, 2F, and 2G.

3
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) Failed to conduct necessary discovery, so as to fix the
liability of the property owners to DULBERG, for example hiring
a liability expert;

d) Failed to investigate the insurance policy amounts of the
MecGuires and Gagnon;

e) Incorrectly informed DULBERG that Gagnon's insurance
policy was “only $100,000.00” and no insurance company would
pay close to that;

0 Failed to understand the law pertaining to a property
owner’s rights, duties and responsibilities to someone invited onto
their property by consulting an expert regarding these issues;

g) Improperly urged DULBERG to accept a nonsensical
settlement from the property owners, and dismissed them from all
further responsibility;

h) Failed to appreciate and understand further moneys could
not be received as against Gagnon, and that the McGuires and their
obvious liability were a very necessary party to the litigation;

i) Falsely advised DULBERG throughout the period of their
representation, that the actions taken regarding the McGuires was
proper in all ways and respects, and that DULBERG had no choice
but to accept the settlement;

i Coerced DULBERG, verbally and through emails, into
accepting the settlement with the McGuires for $5,000.00 by
misleading him into believing that [sic] had no other choice but to
accept the setilement or else “the McGuires will get out for FREE
on a motion”.

k) Concealed from DULBERG the necessary facts for him to
make an informed decision as to the McGuires, instead coercing
him verbally and through emails into signing a release and
settlement agreement and accept a paltry sum of $5,000.00 for
what was a grievous injury;

1) Failed to properly explain to DULBERG all ramifications
of accepting the McGuire settlement, and giving him the option of
retaining alternative counsel to review the matter;

m) Continually reassured DULBERG that the course of action
as to the property owners was proper and appropriate;

4
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n) Failed to retain a liability expert to prove DULBERG’s

damages;

0) Were otherwise negligent in their representation of
DULBERG.

IV. DULBE AILS TO STATE IM FOR LE

MALPRACTICE UNDER 735 ILCS 5/2-615

A.  Legal Standard
It is clearly established that Illinois is a fact pleading jurisdiction, requiring the plaintiff

to present a legally and factually sufficient complaint. Winfrey v. Chicago Park Dist., 274 1ll.
App. 3d 939, 942 (1st Dist. 1995). A plaintiff must allege facts sufficient to bring his or her
claim within the cause of action asserted. Jackson vs. South Holland Dodge, 197 111. 2d 39
(2001). To pass muster a complaint must state a cause of action in two ways: first, it must be
legally sufficient -- it must set forth a legally recognized claim as its avenue of recovery, and
second, the complaint must be factually sufficient -- it must plead facts, which bring the claim
within a legally recognized cause of action as alleged. People ex rel. Fahner v. Carriage Way
West, Inc., 88 111, 2d 300, 308 (1981). Dismissal of a complaint is mandatory if one fails to meet
both requirements. Misselhorn v. Doyle, 257 Ill. App. 3d 983, 985 (5th Dist. 1994). In ruling on
a Section 2-615 motion, “only those facts apparent from the face of the pleadings, matters of
which the court can take judicial notice, and judicial admissions in the record may be
considered.” Mount Zion State Bank and Trust v. Consolidated Communications, Inc., 169 IIL
2d 110, 115 (1995).

In Illinois, to establish a legal malpractice claim, a plaintiff must plead and prove the
existence of an attorney client relationship; a duty arising from that relationship; a breach of that
duty, the proximate causal relationship between the breach of duty and the damage sustained;

and actual damages. Glass v. Pitler, 276 11l. App. 3d 344, 349 (1% Dist. 1995). The injuries
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resulting from legal malpractice are not personal injuries but pecuniary injuries to intangible
property interests. Glass at 349. Damages must be incurred and are not presumed. Glass at 349.
It is the plaintiff's burden to establish that “but for” the attorney’s negligence, the client would
not have suffered the damages alleged. Glass at 349, “The proximate cause element of legal
malpractice claim requires that the plaintiff show that but for the attorney’s malpractice, the
client would have been successful in the undertaking the attorney was retained to perform.

Green v. Papa, 2014 IL App. (5") 1330029 (2014), quoting Owens v. McDermott Will & Emery,
316 Ill. App. 340 (1st Dist. 2000), at 351, The plaintiff in a legal malpractice claim must plead a
case within the case. Ignarski v. Norbut, 271 IlI. App. 3d 522 (1st Dist.1995).

B. Dulbe Plead Facts in Support i nclusory Allegations

Dulberg’s second attempt at stating a claim fairs no better than his first. He still fails to
plead with specificity and particularity as to how he was misled, or how any information
provided to him was false and misleading. His allegations are pled in conclusory fashion
throughout. He also fails to plead any facts concerning the McGuires® liability in the underlying
case. His allegations concern the viability of a tort claim against property owners. Accordingly,
he must plead facts in support of the property owners’ [the McGuires] liability in the underlying
case. Instead, Dulberg pleads only conclusions. More is necessary under Illinois law.

Dulberg has failed to follow the court’s direction from the hearing on Defendant’s
Motion to Dismiss. The allegations of negligence contained in 4 31 fail to allege any facts in
support of the conclusions. For example, what necessary discovery was not conducted? ( 31
{c)) What is the law pertaining to a property owner’s duties and responsibilities? (31 (f)). How
did defendants falsely advise Dulberg that the actions taken regarding the McGuires was proper?
(] 31 (i)). What was concealed from Dulberg? (§ 31 (k)). The bottom line is that Dulberg has yet
to explain how the McGuires would have been found liable. The only thing that can be gleaned

6
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from the facts alleged in the Complaint and First Amended Complaint, is that Dulberg was
injured on their property. He fails to explain how the McGuire’s breached any duty to him, and
how they would have been liable.

Additionally, Dulberg’s allegations of coercion are not supported by his own pleadings.
It is reasonably inferred from the pleadings that Dulberg had ample time to retain another
attorney (in fact later he did). Exhibit E to his First Amended Complaint establishes that he
deliberated over the decision to settle, and mailed a signed release back to Mast. So how was he
coerced, when he alleges that he met with Mast, and then later mailed the executed release?

Moreover, his allegations regarding the failure to retain an expert are unsupported. He
also fails to explain why his successor counsel did not retain an expert at the appropriate time if
necessary. Lastly, Dulberg can never properly allege proximately caused damages regarding the
allegation in § 31 (e), that Gagnon’s insurance coverage was $300,000 and not $100,000. In fact,
Dulberg admits in ¥ 24 that he recovered $300,000 in available coverage from Gagnon. If Mast
incorrectly reported the available coverage, it did not cause any damage, as Dulberg’s successor
counsel was apparently able to recover the full amount of available coverage against the
individual who injured Dulberg with a chainsaw.

Under Illinois fact pleading requirements, much more is needed. In a case of alleged
professional liability, the plaintiff cannot simply allege in conclusory terms that the defendants
were negligent, and that the Plaintiff could have proved up liability against the underlying
defendants. He must allege why and how, Dulberg has failed twice. His First Amended

Complaint must be dismissed with prejudice pursuant to 735 ILCS 5/2-615.

5
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V. CONCLUSION
WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and

HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss

Plaintiff’s Complaint with prejudice, and for any further relief this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com
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THE UNITED STATES OF AMERICA
IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
' McHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
No. 17 LA 377

V.

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendant.

FIR ENDED COMPLAINT AT LAW
(Legal Malpractice)

COMES NOW your Plaintiff, PAUL DULBERG (hereinafter also referred to as
“DULBERG"), by and through his attorneys, THE GOOCH FIRM, and as and for his First
Amended Complaint against THE LAW OFFICES OF THOMAS 1. POPOVICH, P.C.
(hereinafier also referred to as “POPOVICH”), and HANS MAST (hereinafier also referred to as
“MAST"), states the following:

1 2 Your Plaintiff, PAUL DULBERG, is a resident of McHenry County, [llinois, and was
such a resident at all times complained of herein.

2 Your Defendant, THE LAW OFFICES OF THOMAS J. POPOVICH, P.C., is a law firm
operating in McHenry County, Illinois, and transacting business on a regular and daily basis in
McHenry County, [llinois,

3 Your Defendant, HANS MAST, is either an agent, employee, or partner of THE LAW
OFFICES OF THOMAS J. POPOVICH, P.C. MAST is a licensed attorney in the State of

Illinois, and was so licensed at all times relevant to this Complaint.
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4, That due to the actions and status of MAST in relation to POPOVICH, the actions and
inactions of MAST are directly attributable to his employer, partnership, or principal, being THE
LAW OFFICES OF THOMAS J. POPVICH, P.C.

5 Venue is therefore claimed proper in McHenry County, Illinois, as the Defendants
transact substantial and regular business in and about McHenry County in the practice of law,
where their office is located.

6. On or about June 28, 2011, your Plaintiff, DULBERG was involved in a horrendous
accident, having been asked by his neighbors Caroline McGuire and William McGuire, in
assisting a David Gagnon in the cutting down of a tree on the McGuire property. DULBERG
lived in the same area. |

7. At this time, Gagnon lost control of the chainsaw he was using causing it to strike and cut
DULBERG’s arm. This caused substantial and catastrophic injuries to DULBERG, including but
not limited to great pain and suffering, current as well as future medical expenses, in an amount
in excess of $260,000.00, along with lost wages in excess of $250,000.00, and various other
damages.

8. In May of 2012, DULBERG retained THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., pursuant to a written retainer agreement attached hereto as Exhibit A.

9. A copy of the Complaint filed by MAST on his own behalf, and on behalf of DULBERG,
is attached hereto as Exhibit B, and the allegations of that Complaint are fully incorporated into
this Complaint as if fully set forth herein.

10.  An implied term of the retainer agreement attached hereto as Exhibit A, was that at all
times, the Defendants would exercise their duty of due care towards their client and conform

their acts and actions within the standard of care every attorney owes his client.
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11.  That as Exhibit B reveals, Defendants properly filed suit against not only the operator of
the chain saw, but also his principals, Caroline McGuire and William McGuire, who purportedly
were supervising him in his work on the premises.

12. At the time of filing of the aforesaid Complaint, MAST certified pursuant to Supreme
Court Rule 137, that he had made a diligent investigation of the facts and circumstances around
the Complaint he filed, and further had ascertained the appropriate law. MAST evidently
believed a very good and valid cause of action existed against Caroline McGuire and William
McGuire.

13.  Also MAST incorrectly informed DULBERG that the insurance policy limit for the
Gagnon was only $100,000,00, when in reality the policy was $300,000.00.

14.  The matter proceeded through the normal stages of litigation until sometime in Jate 2013
or early 2014, when MAST began urging DULBERG to settle the matter against William
MecGuire and Caroline McGuire for $5,000.00.

15.  On November 18, 2013, MAST wrote two emails to DULBERG urging DULBERG to
accept the $5,000.00, “the McGuire's aity has offered us (you) $5,000 in full settlement of the
claim against the McGuires only, As we discussed, they have no liability in the case for what
Dave did as property owners. So they will likely get out of the case on a motion at some point, so
my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deducted from any eventual recovery....” * * * “So if we do not accept their
5000 they will simply file a motion and get out of the case for free. That's the only other option is

letting them file motion getting out of the case”. (See Emails attached as Group Exhibit C.)
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16.  Similarly, on November 20, 2013 MAST emailed DULBERG urging him to accept the
$5,000.00 otherwise “the McGuires will get out for FREE on a motion.” (See Emails attached as
Group Exhibit C.)

17.  Onor around December 2013 or January 2014, MAST met with DULBERG and other
family members and again advised them there was no cause of action against William McGuire
and Caroline McGuire, and verbally told DULBERG that he had no choice but to execute a
release in favor of the McGuires for the sum of $5,000.00 and if he did not, he would get
nothing.

18.  DULBERG, having no choice in the matter, reluctantly agreed with MAST to accept the
sum of $5,000.00 releasing not only William and Caroline McGuire, but also Auto-Owners
Insurance Company from any further responsibility or liability in the matter. A copy of the
aforesaid general release and settlement agreement is attached hereio as Exhibit D.

19.  Continuously throughout the period of representation, MAST and POPOVICH
represented repeatedly to DULBERG there was no possibility of any liability against William
and/or Caroline McGuire and/or Auto-Owners Insurance Company, and lulled DULBERG into
believing that the matter was being properly handled

20.  Afier accepting the $5,000 settlement, DULBERG wrote MAST an email on January 29,
2014 stating “I trust your judgment.” (See Email attached as Exhibit E.)

21,  MAST and POPOVICH continued to represent DULBERG into 2015 and continuously
assured him that his case was being handled properly.

22.  On February 22, 2015, as to any chance of settling the remainder of his case against
Gagnon MAST wrote to DULBERG that, “There's only $100,000 in coverage. Allstate will

never offer anything near the policy limits therefore there's no chance to settle the case. The only
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alternative is to take the case to trial and I am not interested in doing that.” (See Email attached
as Exhibit F.)

23, MAST and POPOVICH represented DULBERG through to and including March of
2015, following which DULBERG and the Defendants terminated their relationship due to a
claimed failure of communication. MAST and POPOVICH withdrew from the representation of

DULBERG.

Lo e

24.  Thereafter, DULBERG retained other attorneys and proceeded to a Court ordered binding
mediation before a retired Circuit Judge, where DULBERG received a binding mediation award
of $660,000.00 in gross, and a net award of $561,000.00. However, due lo the settlement with
the McGuires, DULBERG was only able to collect $300,000.00 based upon the insurance policy
available. A copy of the aforesaid Mediation Award is attached hereto as Exhibit G.

25.  The McGuires were property owners and had property insurance covering injuries or
losses on their property, as well as substantial personal assets, including the property location
where the accident took place at 1016 West Elder Avenue, in the City of McHenry, [linois.
McGuires were well able to pay all, or a portion of the binding mediation award had they still
remained parties. !
26.  DULBERG, in his relationship with POPOVICH and MAST, cooperated in all ways with :
them, furnishing all necessary information as required, and frequently conferred with them.

27.  Until the time of the mediation award, DULBERG had no reason to believe he could not

recover the full amount of his injuries, based on POPOVICH’S and MAST’S representations to

DULBERG that he could recover the full amount of his injuries from Gagnon, and that the

inclusion of the McGuires would only complicate the case.
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28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.

29. It was not until the mediation in December 2016, based on the expert’s opinions that

DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST

i i i Rl e 1L e

and POPOVICH did not properly represent him by pressuring and coercing him to accept a
setilement for $5,000.00 on an “all or nothing” basis.
30. DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.
31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects: \

a) Failed to take such actions as were necessary during their representation of :
DULBERG to fix liability against the property owners of the subject property (the McGuires) :
who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability -
expert;

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

c) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to DULBERG, for example hiring a liability expert;

d.)  Failed to investigate the insurance policy amounts of the McGuires and Gagnon;

E.) Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000.00” and no insurance company would pay close to that;
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f) Failed to understand the law pertaining to a property owner’s rights, duties and
responsibilities to someone invited onto their property by consulting an expert regarding these
issues;

g)  Improperly urged DULBERG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

h) Failed to appreciate and understand further moneys could not be received as a
against Gagnon, and that the McGuires and their obvious liability were a very necessary party to
the litigation;

i) Falsely advised DULBERG throughout the period of their representation, that the
actions taken regarding the McGuires was proper in all ways and respects, and that DULBERG
had no choice but to accept the settlement;

i) Coerced DULBERG, verbally and through emails. into accepting the settlement ,
with the McGuires for $5,000.00 by misleading him into believing that had no other choice but -
to accept the seftlement or else “the McGuires will get out for FREE on a motion™.

k) Concealed from DULBERG the necessary facts for him to make an informed
decision as to the McGuires, instead coercing him verbally and through emails into signing a :
release and settlement agreement and accept a paltry sum of $5,000.00 for what was a grievous
injury;

1) Failed to properly explain to DULBERG all ramifications of accepting the
MeGuire settlement, and giving him the option of retaining alternative counsel to review the
matter;

m)  Continually reassured DULBERG that the course of action as to the property

owners was proper and appropriate;
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n) Failed to retain a liability expert to prove DULBERG's damages;

0) Were otherwise negligent in their representation of DULBERG.
32. That DULBERG suffered serious and substantial damages, not only as a result of the
injury as set forth in the binding mediation award, but due to the direct actions of MAST and
POPOVICH in urging DULBERG to release the McGuires, lost the sum of well over
$300,000.00 which would not have occurred but for the acts of MAST and THE LAW OFFICES
OF THOMAS J. POPOVICH, P.C.

WHEREFORE, your Plaintiff, PAUL DULBERG prays this Honorable Court to enter
judgment on such verdict as a jury of twelve (12) shall return, together with the costs of suit and
such other and further relief as may be just, all in excess of the jurisdictional minimums of this

Honorable Court.

Respectfully submitied by,

PAUL DULBERG, Plaintiff, by his
attorneys THE GOOCH FIRM,

YAy IMY,

Thomas W. Gooch, 111

PLAINTIFF HEREBY DEMANDS A TRIAL BY JURY OF TWELVE (12) PERSONS:

S Ay MY,

Thomas W. Gooch, Il

Thomas W. Gooch, 11
THE GOOCH FIRM
209 5. Main Street
Wauconda, [L. 60084
847-526-0110

ARDC No.: 3123355

gooch@goochfirm.com
office@goochfirm.com
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T Tmammmmmmnmwmﬂgmmmmﬁﬁm
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From: Paul Dulberg <pdulberg@comeast.net=
Subject: Fwd: Dave's Best and oldest friend John
Date: December 28, 2016 10:33:35 AM CST

To: paul_dulberg@comcast.net

From: Paul Dulberg <pdulberg @comcastnet>
Date: Movember 20, 2013 at 7:26:53 AM CST

To: Hans Mast

Subject: Re: Dave's Best and oldest friend John

Moming Hans,

Ok we can meet. | will call Shella today and set up a time.

rellting in injury to a neighbor.

I need to read it myself and any links to racent case law in this area would be helpful as well.

Thanks,
Paul

Paul Dulbarg
BAT-497-4250
Sent from my iPad

On Nov 20, 2013, at 6:59 AM, Hans Mast

out for FREE on a motion. So that's the situation.
=== Original Message —

Sent: Tue, 19 Nov 2013 02.29:56 -0000 {UTC)
Subject: Ae: Dave's Best and oldesl friend John

of my arm.

him plenty of times throughout the day what to do. How Is that not supervising?
Paul

Paul Dulberg

B47-497-4250

Sent from my iPad
On Nov 18, 2013, at 8:07 PM, Hans Mast <hansmas! @ comeast.nat> wrote:

file motion getting out of the case
Sent from my iPhone

On Mov 18, 2013, at 7:40 PM, Paul Dulberg <pdulberg @comecast net> wiote:

Only 5, That's not much at all.
I= this a take it or leave it or do we have any other oplions?

If you wanl a negligence case for the homeowners ask what happened immediately after the accidant.

David zn idiot was ealling her homeowners insurance.
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Please sand me a link to the current llincis statute citing that the property owner is not liable for work done on their property

Paul, lats mest again o discuss. The legality of it all is thal a property owner does not have legal lability for a worker (whether
friend, son or otherwise)} who does the work on his ime, using his own Independent skills. Here, | deposed the McGuires, and
they had nothing to do with how Dave did the work other than to request the work to be done. They had no control on how Dave
wielded the chain saw and cut you. ils that simple. We dont have to accepl the $5,000, but il we do not, the McGuires will get

| still don't get how they don't feel responsible for work done on their property by their own son that ended up culting through 40%

Perhaps their negligence is the fact that they didn't supervise the work close snough but they did oversee much of the days
activity with David. Just bacause Dave was doing the work doesnt mean they wera nat Lrying to tell their kid what to do. They told

Paul whether you fike it or not they don't have a legal liability for your injury because they were not directing the work. So if we
do not accept their 5000 thay will simply file a motion and get out of the case for free. That's the only other option is lefting them

Meither of them offered me any medical assistance nor did either of them call 811 and all Carol could think of besides calling

EEHBI

b el b n





They all laft me out in the yard screaming for help while they were busy making sure they were covered.
She evan went as far as to finally call the Emergency Foom after | was already there just to tell me she was covered.

How selfish are people when they worry about if their insured over helping the perscn who was hurt and bleading badly In
their yard.

I'm glad she got her answer and had to share il with me only to find out her coverage won't even pay the medical bills,
I'm not happy with the offer.

As far as John Choyinski, he knows he has to call you and said he will tomormow.

Paul

Paul Dulberg

B47-497-4250

Sant from my IPad

On Nov 18, 2013, at 1:28 PM, Hans Mast

Im waiting to hear from John. | tried calling him last week, but no one answered.

In addition, the McGulre's atty has offered us (you) $5,000 in full settlement of the claim against the McGuires only. As we
discussed, they have no liability in the case for what Dave did as property owners. So they will likely get out of the case on a
mation at soma point, so my suggestion is to take the $5,000 now. You probably won't see any of it due to liens etc. but it
will offset the costs deducted from any eventual recovery....

Let me know what you think..

Hans

—— Original Message ----

From: Paul Dulbarg <pdulberg @ comeast.net>

To: Hans Mast <hansmast@comecast. nel>

Sent: Fri, 15 Nov 2013 22:41:26 -0000 (UTC)

Subjact: Dave's Best and oldest friend John

Hans,

Just spoke with John Choyinski again about talking with you.

| am leaving your number with him as he has agreed to talk with you about David Gagnon.
1 balisve he will try and call sometime tomormow.

Paul

Oh and | know that nothing that happened right atter the incident makes any differance as to the validity of the injuries but
David's conduct immeadiately after the incident does show his lack of moral values for other humans and whal he was willing
and was not willing to do to help me get medical help. For his actions towards me or any othsr human being is enough to
sue the shit out him alona. It is the things that happened afterwards that upsel me the most.

Sorry for the rant but Dave was a complet ass &ll the way and desarves this.

Paul Dulberg

BAT-497-4250

Sant from my iPad
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o The Law Offices of Thomas J. Popovich PC,

' 3416 W. Eum Steer

McHengy, TLunois 60050
TeLaraowE; §15,344,3797
FacsmviLe: 815.344,5280

Twonns I, Porovic Mark J. Voog
Hans A, Masr Wnnpapavichlav,com JAMES P. Turas
Tatp A, Komax Roowxr J, Lunsyr ;
T4 2 '
Jnnuery 24, 2014 M :
.
Paul Dulberg
4606 Hayden Court
McHenry, 1. 6005

RE:  Paul Duiberg vs, David Gagnon, Caroline McGuire and Bl MeGuire
MeHenry County Case: 12 LA 178

7 " DearPaul; B i s

Please find enclosed the General Release and Settlement Agreement from defense counsel for
Caroline and Bill McGuire, Please Relsase and tetum it to me in the enclosed self-addressed
stamped onvelope at your eerliest gonvenience,

Thank you for your cooperation. 5
Very truly yours,

smq 5] i

Enclosure ;

WaAtEGAN Qrms

210 Nowrs Magrey e
Kmig i, Avanve
Wawnwoan, IL G008

- 231 PM f Clrcuit Glerl on 11-29-2017 08:53 AM / Transaction #
Recelved 11-28-2017 04:3 Accapled crbilpagas
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IT IS FURTHER AGREED AND UNDERSTOOD thet there js presently pending a canse
of action In the Circyit mrt of the 22" Judicial Cirouit, MoHenry County, Iiinols ntitled "Pey]
Dulberg, Plaintiff, vs, Dayid Gagnon, Individually, and ag agent of Carollne McGuire and Bil)
MeQuire, and Caroline MoGuire and Bill Mﬁﬂhﬂ,hﬂiﬂdmﬂ;&faﬁmh‘;eﬂummm‘wf'_
————178; mnd-thet this setelement iy confingent upon WILLIAM MoGUIRE and CAROLYN MeGUIRE
being dismissed with prejudice as parties to sald lawsuif pursuant to g finding by the Cireult Court
that the settlement botweer the parties constltutes guodfhﬁhﬂﬁlﬂnmtfbrpmpomefﬂwmhnis

Joint Tortfeasor Contribution Act, 40 ILCS 100/0.01, ef seg.

IT 18 FURTHER AGREED AND UNDERSTOOD that as part of the consideration for this

agreement the undersigned represents and wervants as follows (check applicable boxes);

451 § Case #17LAD003TT
i 1 09:53 AM ! Transaction #17111117.

2 reuit Clerk Accepled on 17-29-2017

Receivad 11-28-2017 04:31 PM / Ci

£ Imnntﬁﬁoroidwmmedalaofdmmmm

0 ['wasnot receiving 881 or §SDI on the date of the occurrence,
0 Tam not sligible to receive S8 or SSDIL

0 Iamnot ourrently receiving 881 or SSDI.

ITIS FURTHER AGREED AND UNDERSTOOD:

a, That eny subrogated claimg or liens for medical expenses paid by or on

behalf of PAUL DULE}ERG shall be the responsibility PAUL DULB!
reimbursements of medical oxpenses to subrogated

parties, including
Modicare's rights of feimbursement, if any, shall be PAUL DULBERGs

responsibility, and not the responsibliity of the parties reloased herejn,

b, That any outstanding medical expenses are PAUL DULBERG's
responsibility and all payment of medical expenses hereafey shall be PAUL
DULBERG's Yesponisibility, and not the responsibil! ty of the parties released

Pags 17 of 19

EXHIBIT DF-2
Page 210 of 243





¢ That PAUL DULBERG emnify
agrees to save and hold h
mme;m MnmstwaEmﬁnﬁmem
i 8, but not limited to Medicare or parties su
ver medical or Medlcare payments, R

IT IS FURTHER AGREED AND compromise
\ UNDERS i
& doubtful and disputed claim and no [iability {s nduﬂgazamtmm? . e

N
' MSWOF,IMWMWWNIWMMMJOH the dates set forfh

PAUL DULBERG
STATE OF ILLINOIS )
COUNTY OF MCHENRY ;SS'

PAUL DULBERG Ppersonally
o i : appeared before me this date and
eouied fmﬁomaﬂelmemd&tﬂcnmkmmuhisom mﬁﬁiﬁﬁﬁﬁ

and purposes set forth therein,
Datod this day of Yanvary, 2014,

Notary Public

Recalved 11-28-2017 04:31 PM / Circult Clack Acoapted on 11-20-2017 02:53 AM ! Transaction #17111117451 [ Case #17LADODATT
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: Paul Dulberg <pdulberg@comcast.net>
Subject: Pwd: McGuire settlement

+ December 28, 2018 10:21:55 AM CST
To: paul_dulberg@comcast.net

From: Paul Dulberg
Date: January 29, 2014 at 1.59:31 PMCET

Subject: Re: McGuire settiement

Ok, it's signed and in the mail.

Hope that soma yahoo in the govt. doesn't someday decide to go allsr everyone they think they might get a dofiar out of and end up

holding me respensible for the MeGuires fees incurred while they fight it out.

I'm not in the business of warranting, insuring or protecting the McGuires from government. Especially for only 5 grand. For that kind

of protection it could cost millions but 1 trust your judgsement.
Paul

Paul Dulbarg
B47-487-4250
Sent from my iPad

On Jan 29, 2014, at 11:49 AM, Hans Mast <hansmast@comcastnet- wrote:

S50 has to ba part of it...its not going o effect anything...
We can'l prevent disclosure of the amount...

—— Criginal Message —
From: Paul Mmmmw

Sent: Wed, 26 Jan 2014 17:47:39 -0000 (UTC)
Subject: Fie: MoGuire ssitiement

Particularly the one about being eligible.

Is It possible to make this agreement blind o the McGuires or David Gagnon?
What | mean is can we make it so that the amount of money cannot be told to them in any way?

Paul Dulberg

B4T-497-4250

Sent from my iPad

On Jan 29, 2014, at 10:51 AM, Hans Mast <hansmast®

Smt Wed, 20 Jm EDM IB 1B\€I4 -0000 {(UTC)
Subject: McGuire settiemeant

Hera is a copy of the first page.

It has check boxes and one of the check boxes says;
I am not eligible to receive SSI1or SSDIL

Anather says;

| am not receiving S8 or S80I

As you know, | have applied for SSDI and SSI
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Also, | cannot warranty against what SSDI, Medicare or any other government institution wishes to do.

What and why do those questions have any relevance at all and why do they need to be part of this agreemant?

It would drive David's ego crazy if he thought it was a large sum and was banned from seaing how much it is.

EXHIBIT
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From: Paul Dulberg <pdulberg@comcastnet>
Subject: Fud: Memo
Date: December 27, 2016 6:11:20 FM CST
To: paul_dulberg @comeast. net

From: Paul Dulberg <pdulbera@comcast.net>
Date: February 22, 2015 at 7:42:25 PM CST
To: Hans Mast <hansmast@att.nat>

Subject; Re: Memo

To belisve David's version of events you must believe | was committing suicide.
Whao in their right mind puts his anm into a chainsaw?

| figured you would cop out again...

Now I'm left wondering...
How hard is it to sue an atty?

And yes | am and have been looking for someone who will take this case...
The issue of my word vs David Gagnons... Did he cut me or did | cut myself?
Of coarse he cut ma,

Mext issue please?

Paul Dulberg
B4T7-4097-4250
Sent from my iPad

On Feb 22, 2015, at 7:20 PM, Hans Mast <hansmast@ait net> wrole:

Paul | ne longer can represent you in the case. We obviously have differences of opinion as to the value of the case. I've been
telling you over a year now the problems with the case and you just don't see them. You keep telling me how injured you are and
completely ignore that It dossn't matter if you passed away from the accident because we still have lo prove that the defendant
was at fault. Whila you think 1t Is very clear - it is not. My guess is that seven out of 10 times you will lose the case outright. That
means zero. That's why | have been trying to convince you fo agree to a seitlemant. You clearly do not want to. There's only
$100,000 in coverage, Allstate will never offer anything near the policy limits therafore thera's no chance to setlle the case. The
only altemative is to take the case fo trial and | am not interested in doing that. | will wait for you to find a new attormey. | can't
assist you any further in this case. Just let me know.

Sent from my iFhone
On Feb 22, 2015, at 7:14 PM, Paul Dulberg <pdulberg @comcast. net> wrobe:

Lei's not be harsh, We have a couple of weeks till dr Kujawa's billing arives.

| agree showing me the memao is a good idea it's just not the accuracy | expecled.

| know I'm being confrontative about all of this but let's face it, my working days are over let alone a career | have been building
gince | was in high school. My dreams of family are over unless | have enough to provide and pay for the care of children and a
roof.

What's left for me?

Facebook, scrap booking, crafis, ele... A life of crap...

With ongoing pain and grip issues in my dominate arm/hand that are degenarative.

This is as total as it gets for us in the working class short of being peralyzed or dead.
| need somaone whao is on my side, top of thelr game and will see to it that I'm comfortable after all this is over.

What | feel is an attempt to seftie for far less than this is remotely worth just to get me off the books.,

EXHIBIT

| |
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Dec 12 2016 306MM HP Fax page 2
AD
systams

Binding Medlstion Award
Paul Dulberg

ADR Systems Flie # 33391BMAG

=

David Gagnon

On December B, 2016, the matter was called for binding mediation before the Honorable James

P. Etchingham, (Ret), in Chicago, It. According to the agreement entered Into by the parties, If

voluniary settlement through hegotiation could not be reached the mediator would render n

settlement award which would be bindlng to the parties, Pursuant to that sgreementthe-— - .
o medlatorinds es foliowE . -

Finding in favor oft _l%a / 0&." / -C{ P ;"'_IJ?

Gross Award: ﬁ Aé%@ &
Comparative fault /9t applcable
Net Award! g J’:é‘:,.ﬁﬁ&

comnensipianeton__/CZICH [ #__4o000.

ELtare peefie [ £ 200,000,
Lost_ gl £ 27 900,

(s Y 5000,
& /\/Z- 7,{; 200,

A

——

The {Honeiable James P. Etchmehafn, (Ret)

ADR Bystamy « 20 Morth Claric Atrent « Flaor 26 o Chicage, IL 80802
392.960,2280 .+ Info@adraystems.com « www.adesystems. comr

i : on 11-26-2017 09:63 AM [ Transaction #17111117451  Case #1
Racsived 11-28-2017 04:31 P/ Circult Clerk Accepled ey
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CLAUSEN MILLER P.C. c M I A CLAUSEN
CHICAGO, IL 4P INTERNATIONAL

gil\z(IlF‘({;)I(R}\IKIA Clausen Miller LLP, LONDON

NEW JERSEY Clausen Miller PC.

INDIANA Grenier Avocats, PARIS
WISCONSIN Studio Legale Corapi, ROME

van Cutsem-Wittamer-Marnef & Partners, BRUSSELS

[
M ] ] 6 l Y CLAUSEN MILLER LLP Wilhelm Partnerschaft von Rechtsanwilten mbB, DUSSELDORF
PC LONDON, ENGLAND

Attorneys at Law 10 South LaSalle Street * Chicago, IL 60603 * www.clausen.com
George K. Flynn Tel: 312.855.1010 * Fax: 312.606.7777
Direct Line: (312) 606-7726
E-Mail: gflynn@clausen.com

August 30,2018

Honorable Thomas A. Meyer

Judge of the Circuit Court of McHenry County
McHenry County Government Center

2200 N. Seminary Avenue, Room 201
Woodstock, IL 60098

Re:  Paul Dulberg v. Law Offices of Thomas J. Popovich, P.C., et al.
Case No: 17LA000377
Our File No.: 279517007

Dear Judge Meyer:

The above matter is set before you on September 12, 2018 at 10:00 a.m. Enclosed are
courtesy copies of the following:

1. Defendants’ Motion to Dismiss;

2. Memorandum in Support of Defendants’ Motion to Dismiss First Amended Complaint
at Law;

3. Plaintiff’s Response to Defendants’ Motion to Dismiss First Amended Complaint at
Law; and

4. Reply in Support of Defendants’ Motion to Dismiss Plaintiff’s First Amended
Complaint at Law.

Very truly yours,

CLAUSEN MILLER P.C.

By:  Geonge R, Pl

George K. Flynn
GKF:pw

Enclosures
ce: Mr. Thomas W. Gooch, III (by email w/1 enc.)

1628625.1
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Kathleen Wilson

From: no-reply@tylerhost.net

Sent: Thursday, August 30, 2018 4:15 PM

To: Kathleen Wilson

Subject: Filing Submitted for Case: 17LA000377; DULBERG, PAUL VS MAST, HANS, ET AL;

Envelope Number: 2042006

ODYSSEY Filing Submitted

—— m Envelope Number: 2042006
///i__’ eFllelL Case Number: 17LA000377
Case Style: DULBERG, PAUL VS MAST, HANS,

ET AL

The filing below has been submitted to the clerk's office for review. Please allow 24 - 48 hours for
clerk office processing.

Filing Details
Court File & Serve
Date/Time Submitted 8/30/2018 4:14 PM CST
Filing Type EFileAndServe
;Filing Description Eslp;xéré ng;zﬁ:;tl :i:; P;[feLr;c\ka\nts' Motion to Dismiss Plaintiff's First
Type of Filing EFileAndServe
Filed By Kathleen Wilson
"léiling Attorney George Flynn

Feé Deféi irs B

Your ;ccount isAnever char-gedmuntil your filing is éccepted. If you see any pending charges on your
account prior to acceptance, this is an authorization hold to ensure the funds are available so your
filing can be accepted without delay.

If the filing is canceled or rejected these funds will be released and will return to your account
according to your financial institution's policies (typically 3-10 business. days).

This envelope is pending review and fees may change.

Case Fee Information $3.08
Payment Service Fees $0.09
Provider Service Fees $2.99
Response $0.00

§'Total:$3.08 (The envelope still has pending filings and the fees are subject to change)
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N Document Detalls I

Lead Document

DULBERG REPLY IN SUPPORT.pdf

Lead Document Page
Count

5

File Copy

Download Document

This link is active for 60 days.

If the link above is not accessible, copy this URL into your browser's address bar to view the

document;

https://illinois.tylerhost.net/ViewDocuments.aspx?FID=e2ea678d-d5¢c3-45b5-a05f-44b00bdac4ac

For technical assistance, contact your service provider

File & Serve fllinoi

Please do not reply to this email. It was automatically generated.

S (888) 5629-7587

https:/iwww. fileandserveillinois.com
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279517007

IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,
VS.

No. 17LA000377

THE LAW OFFICES OF THOMAS J.
POPOVICH, P.C., and HANS MAST,

Defendants.

REPLY IN SUPPORT OF DEFENDANTS* MOTION TO DISMISS
PLAINTIFFE’S FIRST AMENDED COMPLAINT AT LAW

Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and HANS MAST, by
and through their attorneys, GEORGE K. FLYNN, and CLAUSEN MILLER P.C., pursuant to
735 ILCS 5/2-615, submit this Reply in Support of Defendants’ Motion to Dismiss Plaintiff’s
First Amended Complaint at Law with prejudice, and state as follows:

I.  INTRODUCTION

Dulberg’s Response misses the point, and adds facts and theories that are not contained in
his pleading. He now asserts that Mast failed to become familiar with the law of “chainsaw
ownership liability” (Res. p. 4, §10), and that Mast “could have considered” the law as to
ultrahazardous circumstances and the strict liability of the homeowners. But these facts and
theories are not plead, and cannot be inferred from his First Amended Complaint. Moreover,
what potential theories of recovery “could have been considered” [by a lawyer being sued for
malpractice] is not the standard. Dulberg must ultimately demonstrate that he would have

prevailed against the landowners in the case within the case. Instead, Dulberg fails to plead, or

1628619.1
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now argue, facts and law that would have imposed liability upon a homeowner for an accident
which occurred when their adult son and his buddy were trimming a tree in the backyard. There
is no allegation that the McGuire’s were supervising the work, or that they owed some duty to
supervise. Dulberg does not allege what they did wrong, only that they were liable.

II. DULBERG FAILS TO ADDRESS PROXIMATE CAUSE-THAT
HE WOULD HAVE PREVAILED BUT FOR MALPRACTICE

A fundamental omission from Dulberg’s pleading and his argument, is that he has not
plead (and will be unable to establish), that he would have prevailed in the underlying case

against the landowners. The cases upon which he relies do not support his contentions.

A. Negligence

Dulberg’s pleading still relies only on conclusions about the potential liability of the
landowners, and not facts or Jaw. The case upon which he relies for the proposition that the
landowners would have been liable to him (had he not settled with them) is unavailing, and
simply sets out elements of premises liability law in Illinois. Dulberg cites Rhodes v. Illinois
Cent. Gulf RR. 172 1ll. 2d, 213, 228 (1996) to inform the court that the “duty owed by a
premises owner or occupier to an invitee or a licensee is that of “reasonable care under the
circumstances regarding the state of the premises or acts done or omitted on them.” But he fails
to plead facts here about how the McGuire’s breached any duty to him, or how they did not use
reasonable care under the circumstances when Dulberg volunteered to assist their adult son in
trimming a tree. What did they do wrong?

Notably, Rhodes involved an alleged wrongful death of an intoxicated trespasser on the
property of the defendant railroad. A Chicago police officer found the deceased laying on a
bench on the defendant’s property. The police took him to the hospital where he eventually died.

The plaintiff’s estate was awarded a significant verdict at trial by the jury. The Illinois Supreme
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Court reversed and remanded, ordering a new trial with instructions consistent with its holdings
(and instructing the jury to determine whether the decedent was a trespasser or invitee). The

case is simply not on point.

B. Strict Liability

For the first time, Dulberg raises in his Response (p. 4, ]11) an allegation that “had
MAST reviewed the law on premises liability, he could have considered the law as to
ultrahazardous circumstances and the strict liability of the homeowners.” He then cites to a case,
apparently to reference one element of strict liability analysis (vis a vis landowners). But Miller
v. Civil Constructors, Inc. 272 Ill. App. 3d 263, 266 (2nd Dist. 1995) is not helpful to him. In
Miller, the plaintiff appealed the dismissal of his strict liability claim against a construction
company and a city, after he was hit by a stray bullet which ricocheted during the course of
firearm target practice at a nearby gravel pit. The appellate court afﬁrmed the dismissal. “Under
the circumstances presented, we hold as a matter of law that the discharge of firearms is not an
ultrahazardous activity which would support plaintiffs strict liability claims.” (Miller at *265).
Dulberg fails to analyze Miller and explain how it is applicable here, which it is not.

- One attorney may handle a case differently from another attorney, but these differences
do not amount to a breach of the standard of care. In a legal malpractice case in Illinois, more is
needed than a suggestion that an attorney “could have considered” a particular theory, and did
not. A legal malpractice plaintiff must plead and prove that he would have been successful in the
undertaking. Here, Dulberg must plead that he would have been successful in prosecuting a
strict liability case. The fact is, he cannot support the factual or legal assertion that backyard
chainsaw tree-trimming is a strict liability proposition. Moreover, his bare allegations that a
liability expert should have been retained, as a red herring. There is no factual allegation as to

why such an expert mattered.
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II. DULBERG FALLS SHORT IN ALLEGING THAT HE WAS MISLED

Dulberg fails to specify how he was misled. Even if Mast made a mistake about the
McGuire’s insurance coverage, it made no difference, and there is no damage. Dulberg cannot
explain why $300,000 versus $100,000 in coverage made any difference, when he settled for
$5000. Had the he settled for $99,999.99, his argument for damages may be colorable. In any
event, he alleges no facts in support of the allegation that facts were “concealed.” His other
allegations that Mast concealed facts, include a quantum leap, now arguing in the Response at p.
5, Y115, that Mast concealed facts relating to the explanation of liability law and what type of duty
the McGuires’s owed. This is absurd, given that Dulberg still has not alleged what the duty was,
how it was breached, or in laymen’s terms—what the McGuire’s did wrong.

IV.  CONCLUSION

WHEREFORE, Defendants, LAW OFFICES OF THOMAS J. POPOVICH, P.C., and
HANS MAST, pursuant to 735 ILCS 5/2-615 respectfully request this Honorable Court dismiss
Plaintiff’s Complaint First Amended Complaint at Law with prejudice, and for any further relief

this Court deems fair and proper.

/s/ George K. Flynn

GEORGE K. FLYNN
CLAUSEN MILLER P.C.

GEORGE K. FLYNN
CLAUSEN MILLER P.C.
ARDC No. 6239349

10 South LaSalle Street
Chicago, Illinois 60603-1098
(312) 855-1010

Attorneys for Defendants
gflynn@clausen.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was caused to be served
through the McHenry County I2File Efile System and by email on the 31st day of August, 2018,
addressed to counsel of record as follows:

Mr. Thomas W. Gooch, 111
The Gooch Firm

209 S. Main Street
Wauconda, IL 60084
gooch(@goochfirm.com

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this Certificate of Service are

true and correct.
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STATE OF ILLINOIS )
) SS:
COUNTY OF MCHENRY )

IN THE TWENTY-SECOND JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

PAUL DULBERG,
Plaintiff,

VS.
No. 17 LA 377
THE LAW OFFICES OF THOMAS
J. POPOVICH, P.C., and
HANS MAST,

—_— e v e — — — — — —

Defendants.

ELECTRONICALLY RECORDED Report of
Proceedings had in the above-entitled cause before
The Honorable Thomas A. Meyer, Judge of the Circuit
Court of McHenry County, Illinois, on the 12th day of
September, 2018, in the McHenry County Government
Center, Woodstock, Illinois.
APPEARANCES:

CLAUSEN MILLER, PC, by:
MR. GEORGE K. FLYNN,

on behalf of the Defendants.
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THE COURT: Counsel, which one you on?

MR. FLYNN: Dulberg.

THE COURT: Is opposing counsel here?

MR. FLYNN: She's not. I received an email. She
said she was going to be late. She's in Waukegan.

THE COURT: I'm sorry, how late?

MR. FLYNN: I'm not sure how late, Judge. She said
she's in Waukegan. Mr. Gooch was apparently ill today,
so she's going to be covering today's hearing.

THE COURT: And she's in Waukegan now?

MR. FLYNN: She's in Waukegan. Originally thought
she might be able to be here by 10:30, but she said the
judge stepped up 15 minutes late on her other matter,
so --

THE COURT: I mean, that's about an hour drive.

MR. FLYNN: The email I received was -- I was in the
car as well, so 10 or 15 minutes ago.

THE COURT: Okay. See if you can email her and find
out if we can get an ETA.

MR. FLYNN: Okay.

THE COURT: And we'll work from there.

MR. FLYNN: Okay. Thanks, Judge.

THE COURT: Thank you.
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(Whereupon, the above-entitled cause
was passed and subsequently recalled.)
THE COURT: Okay. Counsel, if you can approach. So
Dulberg versus Mast.

MR. FLYNN: Good morning, Your Honor. George Flynn

on behalf of the defendants. I did -- I received
communication from counsel. She was walking to her car
at the Waukegan courthouse at 11 -- I'm sorry, at 10:10,

and she indicated that her GPS estimated she would
arrive here at one hour and six minutes.

THE COURT: 11:30-ish. Fair?

MR. FLYNN: Fair.

THE COURT: All right. Well, rather than delay
this, I'm going to rule from the bench based upon my
review of the amended complaint and consideration of the
briefs in support of and opposition to.

I'm going to strike the complaint. The basis
of my decision is I think the complaint states a cause
of action, but there are so many things in there that
are unsupported by factual allegations that I think it
best just to deal with them now rather than at a later
date. I reviewed -- and I'm looking for the specific
allegations of negligence within the amended complaint.

I felt that in paragraph 31, subparagraph (a) included
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enough of a fact that I -- I'm going to tell you the
ones I think can stand. Then I'm going to strike the
rest of them and try to explain it. I think paragraph

(a) gave me enough of a fact that I would allow it to

stand. I felt that (b) was a conclusion; (c) was
redundant of (a); (d) I was going to allow to stand, it
alleges something; (e) I was going to allow to stand;
(f) is a conclusion, it's not a fact -- Where are we?

-- (g) I'm just going to strike, it's a conclusion;

(h), it's a conclusion, strike it; (i) it's a
conclusion, strike it; (j) I'm going to allow to stand;
(k) I'm -- I'm going to strike. It says there were

necessary facts, but doesn't tell me what those
necessary facts were. I think an allegation of coercion
can stand, but I'm not quite sure what it is we're
alleging.

MR. FLYNN: So just to clarify, Judge, you're ruling
that there can be an allegation of coercion, but it's
not supported by facts here --

THE COURT: Yeah.

MR. GLYNN: -- under the 615 standard?

THE COURT: Yeah.

MR. GLYNN: Okay.

THE COURT: (1) there might be some facts in there,
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but I'm not sure what they are, so I'm going to strike
it. I mean, there might be a factual basis to support
what they're getting at, but I don't know what it is. I
don't think it's supported, so I think it's a
conclusion. I'll strike -- (m) is a conclusion, I'll
strike it; (n) is I think duplicative of (a) and (c);
and (o) is just a conclusion.

I will allow them to replead because I think
the ones I've -- and I hate to make you the note-taker,
but it saves you a return trip, and I was going to ask
questions, but these -- this is what I felt about the
allegations in the complaint. I think there is -- this
-- for going -- as far as going forward is concerned, if
there were more paragraphs that weren't conclusions, I
might have allowed the complaint to stand and just
strike -- strike them on their face rather than go
through the trouble of re-pleading. Unfortunately, most
of the paragraphs were conclusions that I felt had to be
stricken, and I'm dealing with that now. As a result,
I'm striking the complaint.

Plaintiff gets to re-plead and the -- and if
they just -- and if they limit it to the ones I've
allowed to stand that I've advised you about that I

think are adequate, then I'm going to -- I would deny
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future 615 based on the same concepts.
Does that make sense?

MR. FLYNN: I -- without having gone through each of
the subparagraphs, yes, I understand the Court's ruling.
I think that the general theme of our motion was that
the plaintiff hasn't set forth what a breach of any duty
would have been as far as the McGuires and what legal
standard they would have been held to and how they
breached that.

THE COURT: I think --

MR. GLYNN: Just because they're a land owners and
an accident happened on their property doesn't mean
they're liable on this.

THE COURT: And I -- actually, I take that back. I
agree, but I think that there was enough implicit in the
allegations that I still felt that there was going to be
an adequate cause of action, and to clarify what I said
earlier, I would agree that they've got to explain that
better, but it's -- I probably -- since I'm striking the
complaint, I'm going to direct them to do that. I felt
that I could read enough in here to understand what they
were getting at, that I wouldn't have struck the
complaint solely on that basis.

Does that answer your question?
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MR. FLYNN: I think so.

THE COURT: Okay. There's a lot to unpack here, but
I think that there are enough allegations and enough of
an understanding of where they're going that I think
they're going to be able to state a cause of action, at
least insofar as 2-615 is concerned.

We'll see what they say in their new complaint.
Do you want to give them 28 days --

MR. FLYNN: Sure.

THE COURT: -- to file?

What would you like to do? Twenty-eight after
or --

MR. GLYNN: Yes.

THE COURT: Okay. So let's put the case out
60 days. That will each give you plenty of time, and
that will take us to November 13th. That is a Tuesday.
Does that day work for you?

MR. FLYNN: Yes.

THE COURT: Okay. And for purposes of the record,
we were advised that -- about 10:15 that plaintiff's
counsel was about an hour drive away having been
detained in Waukegan. As a result, I just decided to --
rather than continuing the hearing and going through the

process I just did, I would provide my ruling and save
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everybody some effort.

Questions?

MR. FLYNN: 9:00 o'clock status on November 13th?

THE COURT: Yes.

Mr. Dulberg, any questions? I don't really
want you to get substantively involved because you're
represented, but do you want any clarification of
anything I just said?

MR. DULBERG: Clarification, no. But I will say
that I don't think that we should have to try the case
in the pleading.

THE COURT: And you don't have to. And that's not
what I've said. That's not what he said. But there are
certain allegations that I didn't feel were adequate and
that's the basis of my dismissal.

MR. DULBERG: (Inaudible) .

THE COURT: I don't want you to argue too much
because, again, you've got an attorney and I don't want
to involve you. I just -- Do you have any questions?

MR. DULBERG: No.

THE COURT: Okay. All right. Counsel, if you could
draft the order.

MR. FLYNN: I will, Judge, based on my -- the

note-taking that I did, and can I reference the
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transcript. This is recorded, I believe, --
THE COURT: Yeah.
MR. FLYNN: -- correct?
THE COURT: Yeah, that's fine.
MR. FLYNN: Okay.
THE COURT: Yeah, I think they're going to need the
transcript probably to get through all that.
MR. FLYNN: Fair enough.
THE COURT: Okay? Thank you.
MR. FLYNN: Thank you, Judge.
(Which was and is all of the evidence
offered at the hearing of said cause

this date.)
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STATE OF ILLINOIS )

~

SS:
COUNTY OF MCHENRY )

I, Stacey A. Collins, an Official Court
Reporter for the Circuit Court of McHenry County,
State of Illinois, do hereby certify that I reported in
shorthand the proceedings had in the above entitled
cause and that the foregoing is a true and correct

transcript of all the proceedings heard.

Stacey A. Collins, CSR
Official Court Reporter
License No. 084-002377
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Comments to the Gooch firm concerning the first amended complaint:

It is my opinion that the first amended complaint failed to adequately
address the underlying case that DULBERG had against the MCGUIRES.
Please note the case of Ignarski v Norbut which serves as an example
of the same problem. I quote the relevent sections from Ignarski v
Norbut below...

"The elements of a legal malpractice claim are: (1) the existence of
an attorney client relationship which establishes a duty on the part
of the attorney; (2) a negligent act or omission constituting a breach
of that duty; (3) proximate cause establishing that "but for" the
attorneys negligence, the plaintiff would have prevailed in the
underlying action; and (4) damages. (Pelham v. Griesheimer (1982), 92
I1l. 2d 13, 64 Ill. Dec. 544, 440 N.E.2d 96; Sheppard v. Krol (1991),
218 I1l.App.3d 254, 161 Ill. Dec. 85, 578 N.E.2d 212; Claire
Associates v. Pontikes (1986), 151 Ill.App.3d 116, 104 I1l. Dec. 526,
502 N.E.2d 1186.) Because legal malpractice claims must be predicated
upon an unfavorable result in the underlying suit, no malpractice
exists unless counsel's negligence has resulted in the loss of the
underlying action. (Claire Associates, 151 Ill.App.3d at 122, 104 I1l.
Dec. 526, 502 N.E.2d 1186.) Plaintiff is required to establish that
but for the negligence of counsel, he would have successfully
prosecuted or defended against the claim in the underlying suit.
(Sheppard, 218 Ill.App.3d at 257, 161 Ill. Dec. 85, 578 N.E.2d 212;
Claire Associates, 151 Ill.App.3d at 122, 104 Ill. Dec. 526, 502
N.E.2d 1186.) Damages will not be presumed, and the client bears the
burden of proving he suffered a loss as a result of the attorney's
alleged negligence. Sheppard 218 I1l.App.3d at 257, 161 Ill.Dec. %289
85, 578 N.E.2d 212; Claire Associates, 151 Ill.App.3d at 122,104 Ill.
Dec. 526, 502 N.E.2d 1186.

As a result of the foregoing, the plaintiff at bar was required to
plead a case within a case. In particular, he was required to plead
ultimate facts establishing why KFC had a duty to protect him from the
criminal acts of third parties."

Likewise in the case of DULBERG, the first amended complaint does not
plead ultimate facts establishing why the MCGUIRES had a duty duty of
reasonable care to DULBERG and how the MCGUIRES breeched that duty.
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The complaint must plead: 1) the existence of a duty owed to
DULBERG by the MCGUIRES 2) a breach of that duty; 3) an
injury proximately caused by the breach; and 4) damages.

More from Ignarski v Norbut...

"As previously stated, the plaintiff failed to plead a case within a
case. In particular, because the second amended complaint did not
contain ultimate facts as to why KFC owed plaintiff a duty of
protection, it did not satisfy the proximate cause requirement (i.e.,
but for the attorney's negligence, plaintiff would have prevailed in
the underlying action). Plaintiff, however, essentially seeks to
dispose of the proximate cause requirement. In attempting to do so,
plaintiff ignores I1linois case law which has repeatedly rejected this
position. In Sheppard 218 I1l.App.3d 254, 161 Ill. Dec. 85, 578 N.E.2d
212, the defendant was injured at work by an unidentified and
allegedly defective forklift. The %291 defendant attorney was retained
to investigate and file a product liability action against the
manufacturer of the forklift. The complaint alleged that the attorney
never investigated the facts, never identified the manufacturer, and
failed to institute legal proceedings. Subsequently, plaintiff's
employer disposed of the forklift making it impossible to prosecute
the claim. The trial court dismissed plaintiff's complaint because it
did not plead, and plaintiff could not prove, that he would have
prevailed in the product liability suit "but for the defendant's
negligence." In affirming the trial court's dismissal, this court
rejected the plaintiff's argument that defendant's negligence should
absolve the plaintiff of his responsibility to identify the forklift
manufacturer. Sheppard, 218 Ill.App.3d at 258; 161 Ill. Dec. 85, 578
N.E.2d 212; see also Beastall v. Madson (1992), 235 Ill.App.3d 95, 175
I1l. Dec. 865, 600 N.E.2d 1323; Coofc v. Gould (1982), 109 Ill.App.3d
311, 64 I1l. Dec. 896. 440 N.E.2d 448."

In short, we have no case against MAST unless we can establish that
"but for" the attorney's negligence, the plaintiff would have
prevailed in the underlying action. In other words, we have to show
that DULBERG would have prevailed against the MCGUIRES if it wasn't
for the actions of MAST. The first amended complaint did not
sufficiently address the "case within a case" or the "underlying
case", which is against the MCGUIRES.

The judge needs more details on the legal basis by which DULBERG could
have prevailed against the MCGUIRES if MAST didn't give such crappy
counsel.
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I believe that the following argument establishes the legal basis by
which DULBERG would have prevailed against the MCGUIRES and this
agument or something like it should be included in the second amended
complaint...

HOwW TO PRESENT THE LIABILITY OF THE MCGUIRES:

Premises liability is generally defined as i[a] landowneris or
landholderis tort liability for conditions
or activities on the premises.i Blackis Law Dictionary (9th ed. 2009).

A premises-liability action is a negligence claim. See, Salazar
v. Crown Enterprises, Inc., 328 IlLl.
App. 3d 735, 740, 767 N.E.2d 366, 262 Ill. Dec. 906 (1lst Dist. 2002).

The essential elements of a cause of action based on common-law
negligence are the existence of a duty owed by the defendant
to the plaintiff, a breach of that duty, and an injury
proximately caused by that breach. Ward v. Kmart Corp., 136 Ill. 2d
132, 140, 554 N.E.2d 223, 143 Ill. Dec. 288 (1990).

Under the Premises Liability Act, ithe owner or lessee of
premises owes a duty of é&reasonable care under the
circumstances' to those 1lawfully on the premises.i Simmons v.
American Drug Stores, Inc., 329 Ill. App. 3d 38, 43, 768
N.E.2d 46, 51, 263 Ill. Dec. 286 (1st Dist. 2002), quoting
740 ILCS 130/2 (West 2000). In a situation where a plaintiff alleges
that an injury was caused by a condition on the defendant's property,
and the plaintiff was an invitee on the property, whether the injury
is reasonably foreseeable is determined pursuant to section 343A of
the Restatement (Second) of Torts. Section 343 of the Restatement
provides:

A possessor of land is subject to liability for physical harm caused
to his invitees by a condition on the land if, but only if, he

EXHIBIT DF-2
Page 236 of 243





(a) knows or by the exercise of reasonable care would discover the
condition, and should realize that it involves an unreasonable
risk of harm to such invitees, and

(b) should expect that they will not discover or realize the danger,
or will fail to protect themselves against it, and

(c) fails to exercise reasonable care to protect them against the
danger.

Restatement (Second) of Torts R 343 (1965).

An exception to this general rule, known as the iopen and
obvious danger rulei, is set forth in section 343A of the Restatement.
It provides:

A possessor of land is not liable to his invitees for physical harm
caused to them by any activity or condition on the 1land whose
danger is known or obvious to them, unless the possessor
should anticipate the harm despite such knowledge or
obviousness.

Restatement (Second) of Torts R 343A(1).

Facts:

a) MCGUIRES purchased and provided GAGNON with a chainsaw without
following the directions and heeding the warnings clearly printed in
the operator's manual that accompanied the chainsaw. Chainsaw was
purchased on 5-22-2011 and was first used on 6-28-2011, the day
DULBERG was injured.

b) The operator's manual clearly states in large, bold font:
"WARNING — To ensure safe and correct operation of the chainsaw, ths
operator's manual should always be kept with or near the machine. Do
not lend or rent your chainsaw without the operator's instruction
manual."

c) Just under this warning on the same page the operator's manual
clearly states in large, bold font: "WARNING - Allow only persons who
understand this manual to operate your chainsaw."
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d) The manual has a list clearly labeled as "SAFETY RULES". The
first listed rule is: "Read this manual carefully until you
completely understand and can follow all safety rules, precautions,
and operating instructions before attempting to use the unit."

e) The second listed safety rule is: "Restrict the use of your saw
to adult users who understand and can follow safety rules,
precautions, and operating instructions found in this manual."

f) The fourth listed safety rule is: "Keep children, bystanders, and
animals a minimum of 35 feet (10 meters) away from the work area. Do
not allow other people or animals to be near the chainsaw when
starting or operating the chainsaw (Fig.2)." There is a large picture
next to this rule of people standing at least 35 feet away from a
person operating a chainsaw.

g) The MCGUIRES asked DULBERG to help GAGNON. DULBERG did not go to
the MCGUIRES property to help cut down a tree. He went to see if he
wanted the wood. Only after he was on the property for more than two
hours was he asked by the MCGUIRES if he could help GAGNON.

h) The MCGUIRES were in possession of the owners manual and looked at
it while DULBERG was present, however they asked DULBERG to help
GAGNON anyway. They had the manual and DULBERG did not. They had
access to knowledge about the warnings clearly stated in the manual
that DULBERG did not have. "A duty to warn exists where there is
unequal knowledge, actual or constructive, and the defendant,
possessed of such knowledge, knows or should know that harm might or
could occur if no warning is given." (Pitler, 92 I1l.App.3d at 745,
47 I1l.Dec. 942, 415 N.E.2d 1255, quoting Kirby v. General Paving Co.
(1967), 86 Ill.App.2d 453, 457, 229 N.E.2d 777.)

i) Had the MCGUIRES read and followed the warnings and safety rules
in the operators manual, the injury to DULBERG could not have
occurred.

As stated in part (g), DULBERG came to the property in order to see if
he wanted the wood from the tree and not to help with cutting. Only
after being on the property for more than two hours in the MCGUIRES'
presence did the MCGUIRES ask DULBERG to help GAGNON. Therefore
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DULBERG was clearly an invitee and was owed a duty of 'reasonable
care' by the MCGUIRES.

The MCGUIRE'S were in possession of the operator's manual of the
chainsaw. They were also the owners of the chainsaw. Multiple
warnings were clearly printed in bold font in the operator's manual,
so the MCGUIRES should have realized that asking DULBERG to help
GAGNON while not following any of the warnings described in parts (b),
(c), (d), (e), and (f) involved an unreasonable risk of harm to
DULBERG.

The MCGUIRES should have expected that since DULBERG did not have
access to the operator's manual he was not aware of the explicit
warnings described in parts (b), (c), (d), (e), and (f).

Therefore the MCGUIRES failed to exercise reasonable care toward
DULBERG. They had access to knowledge about the warnings clearly
stated in the manual that DULBERG did not have. "A duty to warn
exists where there is unequal knowledge, actual or constructive, and
the defendant, possessed of such knowledge, knows or should know that
harm might or could occur if no warning is given." (Pitler, 92
I1l.App.3d at 745, 47 Ill.Dec. 942, 415 N.E.2d 1255, quoting Kirby v.
General Paving Co. (1967), 86 I1l.App.2d 453, 457, 229 N.E.2d 777.)

The chainsaw accident was or should have been reasonably foreseeable
to a person who read the warnings described in parts (b), (c), (d),
(e), and (f) and failed to heed those warnings. Had the MCGUIRES read
and followed the warnings and safety rules in the operators manual,
the injury to DULBERG could not have occurred.

Also, MAST could have attempted to impose liability on a possessor of
land by a negligence claim rather than through Premises Liability.

In this case, under the general negligence theory, all the plaintiff
would need to prove is that the defendant negligently created the
dangerous condition on its premises. Plaintiff would only need to
prove the existence of a duty owed to DULBERG, breach of the
duty, and that the breach proximately caused the injuries.
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CONCERNING MAST'S LIABILITY

Arguments which support the liability of MAST have already been made
in the first amended complaint. However, there were a few important
points that were not mentioned yet in the previous complaints and
could definitely be of use in the second amended complaint. They are
as follows...

MAST told DULBERG at a meeting in which DULBERG was trying to decide
whether to accept the MCGUIRE's offer of $5,000 that because the
restatement of torts 318 is not applicable in I1linois, DULBERG had no
case against the MCGUIRES and that the MCGUIRES did not have to offer
any settlement at all. DULBERG asked MAST to cite case law that shows
why the MCGUIRES were not at least partially liable for DULBERG'S
injury, and MAST cited Tilscher v Spangler, a case which confirms that
restatement of torts 318 is not applicable in Illinois. But note the
claim of MCGUIRE'S liability given above relies on restatement of
torts 343 or a general neglegence claim. It is completely independent
of restatement of torts 318.

At the same meeting MAST also informed DULBERG that the MCGUIRES made
an offer of $5,000 to be nice (they did not have to offer anything)
and if DULBERG did not accept the offer it would be withdrawn and the
MCGUIRES will ask for summary judgement. MAST informed DULBERG that
the presiding judge would grant the MCGUIRES a summary judgement
dismissing the case against them, leaving DULBERG with no settlement
at all from the MCGUIRES.

According to Illinois law, summary judgment should be granted if there
exists no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law. (Carruthers v. Christopher &
Co. (1974), 57 Ill. 2d 376, 380, 313 N.E.2d 457.) It should never be
granted unless the right of the movant is free from doubt. (Murphy v.
Urso (1981), 88 Ill. 2d 444, 464, 58 Ill. Dec. 828, 430 N.E.2d 1079.)
If the affidavits and other materials disclose a dispute as to any
material issue of fact, summary judgment must be denied even if the
court believes the movant will or should prevail at trial. Summary
judgment procedure is not designed to try an issue of fact, but rather
to determine if one exists. (Ray v. Chicago (1960), 19 I1l. 2d 593,
599,169 N.E.2d 73.) 1In considering a motion for summary judgment, the
court must strictly construe all things filed in support of the motion
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while liberally construing all things filed in opposition thereto.
(Kolakowski v. Voris (1980), 83 Ill. 2d 388, 398, 47 Ill. Dec. 392,
415 N.E.2d 397.) If fair minded persons could draw different
inferences from the evidence, the issues should be submitted to a jury
to determine what conclusion seems most reasonable. (Silberstein v.
Peoria Town and Country Bowl, Inc. (1970), 120 I1l.App.2d 290, 293-94,
257 N.E.2d 12.)

Therefore, when MAST told DULBERG that if he did not accept the offer
of $5,000 the MCGUIRES would get out of the case on a motion for a
summary judgement, MAST effectively informed DULBERG that:

a) the MCGUIRES' lack of liability for DULBERG's injury was free from
doubt

b) there existed no genuine issue of material fact that the MCGUIRES
are entitled to summary judgement as a matter of law

c) affidavits and other materials did not disclose any dispute as to
any material issue of fact in this case

d) the court while strictly construing all things filed in support of
the motion and while liberally construing all things filed in
opposition thereto would have found the MCGUIRES liable for nothing
with respect to DULBERG'S accident and would have granted a motion for
summary judgement

e) fair minded persons could not draw different inferences from the
evidence that the MCGUIRES were not in any way liable for DULBERG'S
accident.

According to Illinois Rules of Professional Conduct of 2010,

Rule 1.4 (b) A lawyer shall explain a matter to the extent reasonably
necessary to permit the client to make informed decisions regarding
the representation.

Also, listed under RULE 1.0: TERMINOLOGY under the heading 'Informed
Consent':

"The lawyer must make reasonable efforts to ensure that the
client or other person possesses information reasonably adequate to
make an informed decision. Ordinarily, this will require communication
that includes a disclosure of the facts and circumstances giving rise
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to the situation, any explanation reasonably necessary to inform the
client or other person of the material advantages and disadvantages of
the proposed course of conduct and a discussion of the clientis or
other personis options and alternatives. In some circumstances it may
be appropriate for a lawyer to advise a client or other person to seek
the advice of other counsel."

Mast did not follow these rules as explained in the complaints already
filed with the court.

Within these notes I tried to explain 3 points:

1) That the first amended complaint failed to adequately address the
underlying case that DULBERG had against the MCGUIRES. 1In other
words, we have to show that DULBERG would have prevailed against the
MCGUIRES if it wasn't for the actions of MAST. The first amended
complaint did not sufficiently address the '"case within a case" or the
"underlying case", which is against the MCGUIRES.

2) The case against the McGuires could be made by using the
restatement of torts 343 or by using general negligence or in any
other way that a premises liability or negligence expert would
recommend.

3) Arguments which support the liability of MAST have already been
made in the first amended complaint. But there are a few additional
arguments that that may prove helpful to include. They are the
reasons Mast gave to Dulberg why he will get $5,000 or nothing. The
only case Mast cited to Dulberg was Tilscher v Spangler, and because
the case confirmed that restatement of torts 318 is not applicable in
Illinios, Mast told Dulberg he has no case against the McGuires. Mast
also told Dulberg the judge would grant a summary judgement if Dulberg
refused the offer.

I hope the details within these comments prove helpful in writing a
more robust second amended complaint.
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