Date : 6/4/2023 1:34:29 PM

From : "Alphonse Talarico"

To : "Paul Dulberg" , '""Paul Dulberg" , "T Kost"

Subject : Draft Response to Baudins first two stated arguments. Baudins' third Argument.
Your sworn affidavit for facts.

Attachment : Dulberg's Response to Baudin's 735 ILCS 52-619.1 Motion to Dismiss .docx;

Dear Mr. Dulberg,

Please review the attached draft, make changes where desired and if you also have a Response
to Baudins' third argument | would like to know that also.

Finally, a list of facts you want to use in Response that, once received and reviewed with
discussion with you, | will put into a proper format, send to you for signature and notarization
and inclusion in our response.

Thank you.

Your anticipated cooperation is greatly appreciated,

Alphonse A. Talarico Esq.

3128081410

3126081410




IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS COUNTY DEPARTMENT, LAW DIVISION







2



PAUL R. DULBERG, INDIVIDUALLY AND THE PAUL R. DULBERG REVOCABLE TRUST



Plaintiffs,			

vs.



[bookmark: _Hlk134711607]KELLY N. BAUDIN A/KIA BAUDIN & BAUDIN, BAUDIN & BAUDIN AN ASSOCIATION OF ATTORNEYS, LAW OFFICES OF BAUDIN & BAUDIN,  BAUDIN & BAUDIN LAW OFFICES, WILLIAM RANDAL BAUDIN II A/K/ A BAUDIN & BAUDIN, BAUDIN & BAUDIN AN ASSOCIATION OF ATTORNEYS, LAW OFFICES OF BAUDIN & BAUDIN, BAUDIN & BAUDIN LAW OFFICES, KELRAN, INC AIK/A THE BAUDIN LAW GROUP, Ltd., JOSEPH DAVID OLSEN, AIKJA YALDEN, OLSEN & WILLETTE LAW OFFICES, CRAIG A WILLETTE, A/KIA YALDEN, OLSEN & WILLETTE LAW OFFICES, RAPHAEL E YALDEN II, AIK/A YALDEN, OLSEN & WILLETTE LAW OFFICES, ADR SYSTEMS OF AMERICA, LLC., ASSUMED NAME ADR COMMERCIAL SERVICES, ALLSTATE PROPERTY AND CASULTY INSURANCE COMPANY



Defendants




)

)

)

)

)	CASE NO. 2022L010905

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)



[bookmark: _Hlk133321255]NOW COMES the Plaintiffs PAUL R. DULBERG AND THE PAUL R. 

DULBERG REVOCABLE TRUST by and through their attorney, Alphonse A. 

Talarico and for their  RESPONSE TO DEFENDANTS KELLY N. BAUDIN A/KI

A BAUDIN & BAUDIN, BAUDIN & BAUDIN AN ASSOCIATION OF ATTORNEYS,

 LAW OFFICES OF BAUDIN & BAUDIN,  BAUDIN & BAUDIN LAW OFFICES, 

WILLIAM RANDAL BAUDIN II A/K/ A BAUDIN & BAUDIN, BAUDIN & BAUDIN

 AN ASSOCIATION OF ATTORNEYS, LAW OFFICES OF BAUDIN & BAUDIN,

 BAUDIN & BAUDIN LAW OFFICES, KELRAN, INC AIK/A THE BAUDIN LAW

 GROUP, Ltd.’s SECTION 2-619.1 MOTION TO DISMISS states as follows:









I. [bookmark: I.__Plaintiff’s_claims_against_the_Baudi]PLAINTIFFS’ RESPONSE TO DEFENDANTS’  (FIRST) ARGUMENT THAT PLAINTIFFS’ CLAIMS AGAINST THE BAUDIN DEFENDANTS SHOULD BE DISMISSED PURSUANT TO 735 ILCS 5/2-619(A)(9) BECAUSE THE PLAINTIFFS COULD NOT HAVE SUSTAINED A PECUNIARY DAMAGE AS A PROXIMATE RESULT OF THE HANDLING OF THE PERSONAL INJURY CLAIM WHERE THE PERSONAL INJURY CLAIM WAS OWNED AND CONTROLLED BY THE BANKRUPTCY ESTATE, NOT THE PLAINTIFF.



R1. Plaintiffs were damaged in an amount of at least $261,000.00 based on PLAINTIFFS



 COMPLAINT EXHIBIT 10 as verified by certification pursuant to section 1-109 of the Code



 of Civil Procedure, stating that the undersigned certifies that the statements set forth in this



 instrument are true and correct, except as to matters therein stated to be on information and 



belief, and as to such matters the undersigned certifies as aforesaid that he verily believes the



 same to be true. 



It should be noted that the Baudin Defendants neither filed an answer denying the validity of 



 Exhibit 10,which was also attached to the Baudin Defendants’ Motion To Dismiss as



 Defendants’ EXHIBIT A, nor did they attach any affidavits disputing the validity of the Binding



 Mediation Award.



R1a. A fact from the Binding Mediation Award was that the Honorable Judge James P.



 Etchingham, after hearing the case, determined that Plaintiff Paul R. Dulberg was entitled to an 



award of $660,000.00 less  15% for comparative fault resulting in a net award of $561,000.00.



R1b. The Binding Mediation Agreement in both its unexplained configurations had a cap on



 Plaintiff Award of $300,000.00.



R1c. PLAINTIFF WAS CLEARLY DAMAGED IN AN AMOUNT EQUAL 



TO OR GREATER THAN $ 261,000.00.



R1d. The Baudin Defendants erroneously assert that if the control of the state litigation belonged 



to the Bankruptcy Estate any such loss was to the Estate and not directly to Plaintiff Dulberg.



R1e. That assertion is untrue for the following reasons:



R1eI.  From the very beginning Plaintiff’s Bankruptcy was declared to be an “Asset” estate



 because his non-exempt assets were greater than what Plaintiff owed to his unsecured creditors;



R1eII. Plaintiff’s main assets were a house and the pending state court litigation, which was



valued as $660,000.00 by a Binding Mediation Judge and in the absence of Jury Verdict (the jury



 verdict research if the matter was taken before a jury, as Plaintiff desired.



R1eIII. This Bankruptcy was a “positive” bankruptcy as Plaintiff lost no assets and all unsecured



creditors were paid if full;



R1eIV Plaintiff was paid in excess of  $117,000.00 by the Olsen Defendant in his role as



Chapter 7 Bankruptcy Trustee.



R1f. Since every dollar lost by entering into a Binding Mediation Agreement with a cap



 of  $300,000.00 is factual evidence that Plaintiff Dulberg suffered actual damages, which



amount of loss and consequentially more damages, but also more  speculative, would be 



the additional loss by forcing Plaintiff into Binding (capped) Mediation thus eliminating



 the promised and desired jury trial. (Jury verdicts for like injuries as Plaintiff suffered in



 McHenry County, Illinois a like time frame were in multiples of millions of dollars 



which would surely have maximized the Bankruptcy Estate. 



R1g. Whether Defendant Trustee Olsen had abandoned the Personal Injury Case as not 



needed in this positive asset bankruptcy, although not necessary to refute the Baudin



 Defendants’ first argument, could be ascertained from Defendant Trustee Olsen’s



 statement to the Bankruptcy Judge that he did not want to micromanage [emphasis 



added] the case and his refusal  to sign  the Binding Mediation Agreement after 



specifically requesting  authority  to enter into  and execute [emphasis added] the 



Binding Mediation Agreement  presented to the Bankruptcy Judge. (Please see Plaintiffs’



 Exhibit 4 Defendant Trustee Olsen’s motion to Enter into a Binding Mediation



[bookmark: _Hlk136506692] Agreement found in Plaintiffs’ verified Complaint and the Baudin Defendants’ Exhibit 



A).

Further evidence is found within the October 31, 2016 Transcript  page 5 line 1-2 as



 Defendant Trustee Olsen stated to the Honorable Thomas M. Lynch that he did not want



 to micromanage his case and page 5 line 5-6 where the Honorable Thomas M. Lynch



authorized the Trustee to enter the Binding Mediation Agreement . (Please see Plaintiffs’ 



Group Exhibit 6a found in Plaintiffs’ verified Complaint and the Baudin Defendants’



 Exhibit A).



R1h.  An additional complication is that contrary to the U.S. Bankruptcy Court  7 page

 

record, although the first Trustee Megan G. Heeg is listed as terminated  as of 08/31/2016 



(Please see the Baudin Defendants Motion Exhibit B page 1) Trustee Megan G. Heeg



 Motion To Withdraw As Counsel was not filed until 11/02/2016 and not granted until



 11/02/2016 (Please see the Baudin Defendants’ Motion Exhibit B page 5 date

 

11/2/2016)



R1i. Since co-trustees were not appointed and Megan G. Heeg’s appearance was not



 withdrawn until 11/02/2016, what authority, if any did Defendant Trustee Olsen have



  before 11/02/2016 and what are the consequences to this case?



THEREFORE, THE BAUDIN DEFENDANTS’ ARGUMENT 1 IS CLEARLY IN OPPOSITE TO THE UNCONTESTED FACTS HEREIN AND AS SUCH SHOULD BE DENIED.







Plaintiffs’ Response to the Baudin Defendants’ second argument is DISMISSAL OF COUNT I and II  IS NOT WARRANTED  PURSUANT TO 735 ILCS5/2-619(a)(5) and 735 ILCS 5/13-214.3 BASED ON THE STATUTES OF LIMITATIONS AND REPOSE.



R2.1 The Baudin Defendants and the Olsen Defendants concealed their  actions under



 the guise of Court Authority to the point the Plaintiff Paul R. Dulberg did not finally



 discover that he had been defrauded until Defendant ARD produced the Binding



 Mediation Agreement contained in their file, dated December 8, 2016, on October 26, 



2022.



It should be noted that the Baudin Defendants neither filed an answer denying the validity of 



 Exhibit 6 and Exhibit 11 contained within Plaintiffs” verified Complaint, which was also



 attached to the Baudin Defendants’ Motion To Dismiss as  Defendants’ EXHIBIT A, nor did 



they attach any affidavits disputing the validity said exhibits. (Please see Plaintiffs’ Exhibits

 

6B and Exhibit 11 which are described as the (unsigned) Binding  Arbitration Agreement



 submitted to the Bankruptcy Court Case 14-83578 and the Binding Arbitration



 Agreement allegedly signed by Plaintiff Paul R. Dulberg on December 8, 2016.)



 R2.2 The Baudin Defendants incorrectly claim that the relevant Statue of Limitation is



 735 ILCS 5/13-214.3(b) but the relevant Statute  is the Statute of Repose found at



 735 ILCS 5/13-214.3(c) because the Plaintiffs’ lawsuit was filed on December 8, 2022 



which was within 6 years from the arbitration hearing date of December 8, 2016.



R2.3 The recent decision of the Illinois Supreme Court in SUBURBAN REAL ESTATE



 SERVICES, INC., et al., Appellees, v. WILLIAM ROGER CARLSON JR. et al., 



Appellants.2022 IL 126935 the  Illinois Supreme Court made it clear  (and therefore the



 Law of Illinois) that there is a requirement that pecuniary loss be suffered by Plaintiff



 (contrary to the current statute based upon what Plaintiffs knew or should have known)



 before the Statute begins to run when it stated:



 ¶ 1 In this case, we consider whether a legal malpractice claim was barred by the two-year statute of limitations in section 13-214.3(b) of the Code of Civil Procedure (735 ILCS 5/13-214.3(b) (West 2016)). The Cook County circuit court found that the limitations period on the claim had expired because plaintiffs’ payment of attorney fees to new counsel constituted an injury triggering the statute. The appellate court reversed, finding that no realized injury that would trigger the limitations period existed until there was an adverse judgment in the underlying action. 2020 IL App (1st) 191953. For the following reasons, we affirm the appellate court’s judgment. 



R2.4 There are pled facts which removes this case from the limitation period advanced



by the Baudin Defendants, 735 ILCS 5/13-214.3(b) and into the limitation periods of 735



 ILCS 5/13(e) and 735 ILCS 5/13(f) because Plaintiff Paul R. Dulberg was found disabled



as of June 28, 2011, which is also his current status, by the Social  Security



 Administration  of the United States. (Please see Exhibit I attached)



735 ILCS 5/13(e) If the person entitled to bring the action is under the age of majority or under other legal disability at the time the cause of action accrues, the period of limitations shall not begin to run until majority is attained or the disability is removed.


735 ILCS 5/13(f) If the person entitled to bring an action described in this Section is not under a legal disability at the time the cause of action accrues but becomes under a legal disability before the period of limitations otherwise runs, the period of limitations is stayed until the disability is removed. This subsection (f) does not invalidate any statute of repose provisions contained in this Section. This subsection (f) applies to actions commenced or pending on or after January 1, 2015 (the effective date of Public Act 98-1077). 



R2.5 The Fact that Plaintiff Paul R Dulberg was found to be disabled as of



June 28, 2011 and forward demonstrates that at all times relevant to all



 activities complained of Plaintiff Paul R. Dulberg was a disabled person.  



R2.6 The term “under legal disability” is defined as follows:



GENERAL PROVISIONS
(5 ILCS 70/) Statute on Statutes.

5 ILCS 70/1.06) (from Ch. 1, par. 1007) Sec. 1.06. "Person under legal disability" means a person 18 years or older who (a) because of mental deterioration or physical incapacity is not fully able to manage his or her person or estate, or (b) is a person with mental illness or is a person with developmental disabilities and who because of his or her mental illness or developmental disability is not fully able to manage his or her person or estate, or (c) because of gambling, idleness, debauchery or excessive use of intoxicants or drugs, so spends or wastes his or her estate as to expose himself or herself or his or her family to want or suffering.
Source: P.A. 88-380.)



R2.7 Additionally, both the Olsen Defendants and the Baudin Defendants have 



 been alleged to have committed fraudulent actions and the limitations periods do



 not begin until the fraud is discovered pursuant to the Discovery Rule [emphasis



 added] said fraudulent activities were discovered on October 26, 2022 when



 Defendant ADR submitted its file copy of the Binding  Mediation Agreement



 allegedly executed on  December 8, 2016  and it was compared to the Binding



 Arbitration Agreement  presented to the Bankruptcy Court on October 31, 2016.



 (Please see  Plaintiffs’ Exhibits 6b and Exhibit 11 (the Binding  Arbitration



 Agreement submitted to the Bankruptcy Court in Case 14-83578 by Defendant



 Trustee Joseph D. Olsen and the Binding Arbitration Agreement allegedly signed



 by Plaintiff Paul R. Dulberg on December 8, 2016.



 Both documents are attached to Plaintiffs’ Complaint at Law as Exhibits 6b and



 11 and subsequently attached to the Baudin Defendants’ Motion to Dismiss 



Exhibit A 6b and   Exhibit A 11.)



R2.8 The Statute of Limitations for fraud is 5 years as follows:



		(735 ICS 5/13-205) (from Ch. 110, par. 13-205)
    Sec. 13-205. Five-year limitation. Except as provided in Section 2-725 of the "Uniform Commercial Code", approved July 31, 1961, as amended, and Section 11-13 of "The Illinois Public Aid Code", approved April 11, 1967, as amended, actions on unwritten contracts, expressed or implied, or on awards of arbitration, or to recover damages for an injury done to property, real or personal, or to recover the possession of personal property or damages for the detention or conversion thereof, and all civil actions not otherwise provided for, shall be commenced within 5 years next after the cause of action accrued.
(Source: P.A. 82-280.)







THEREFORE, THE BAUDIN DEFENDANTS’ ARGUMENT 2 FAILS BECAUSE PLAINTIFFS DID NOT VIOLATE 735 ILCS 5/13-214.3 AND AS SUCH SHOULD BE DENIED.

























   WHEREFORE,  Plaintiffs PAUL R. DULBERG, INDIVIDUALLY AND THE PAUL R. DULBERG REVOCABLE TRUST that this Honorable Court Deny The OLSEN DEFENDANTS 735 ILCS 5/2-619.1 Motion in its entirety or either to permit or require pleading over or amending pursuant to 735 ILCS 5/2-615(d).





		Dated:

June 1, 203,

		Respectfully submitted,



		

		



		 ILCS 

		



		

		By: /s/ Alphonse A. Talarico

ARDC 6184530

CC 53293



		

		707 Skokie Boulevard suite 600

Northbrook, Illinois 60062

(312) 808-1410

contact@lawofficeofalphonsetalarico.com





		

		



		

		



		

		



		

		



		

		



		

		Attorney for Plaintiffs: Plaintiffs PAUL R. DULBERG, INDIVIDUALLY AND THE PAUL R. DULBERG  REVOCABLE TRUST
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