Date : 5/31/2021 12:57:40 PM

From : "Alphonse Talarico"

To : "Paul Dulberg"

Subject : Amended Supplemental Responses to Popovich's Request To Produce
Attachment : Amended Response to Defendant Popovich's Supplemental Request to
Produce.docx; Dulberg Responses.pdf;

Dear Mr. Dulberg,

Please review the attached Amended Supplemental Response and the attachments in support
and if it is ok, please sign the Response and return it in a PDF form so | can e-file today (or
tomorrow as required by Court Order).

If you have any questions, please call.

Your anticipated cooperation is greatly appreciated,

Alphonse A. Talarico






IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS







PAUL DULBERG,	                       		)

                                             			)

			Plaintiff,			)

							)

							)

1. ) Case No. 17LA 377

)

THE LAW OFFICE OF THOMAS J.		)

POPOVICH, P.C., and HANS MAST		)

							)

			Defendants.			)









[bookmark: _Hlk65680384]PLAINTIFF’S AMENDED ADDITIONAL RESPONSE TO DEFENDANT THE LAW OFFICES OF THOMAS J. POPOVICH, P.C.’S SUPPLEMENTAL REQUESTS FOR PRODUCTION





Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A.



Talarico, and for his Amended Additional Response states as follows:



1. Any and all documents relating to your “discovery” of any alleged breach of the standard of



 care or legal malpractice by Popovich or Mast, and which caused you damages or injury. 



[bookmark: _Hlk66189476]RESPONSE: Objection- undue burden, previously submitted please see Plaintiff’s



 Bates stamped 1-8708.



AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 001793, 001809, 



002027, 008999, 009016, 009099 (note: all of the foregoing are pleadings that are



 already in defendants’ possession).



Objection-privileged Bates stamped e-mail string 8744-8746 





2. Any and all documents relating to any consultation or advice you received from



 any attorney or “legal expert” or legal malpractice expert which formed the basis for



 your alleged discovery of Mast’s and Popovich’s breach or breaches of the standard



 of care while they represented you in your claim or lawsuit against William and



 Caroline McGuire and David Gagnon.



RESPONSE: Objection- undue burden, previously submitted please see Plaintiff’s



 Bates stamped 1-8708.



AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 001793, 001809,



 002027, 008999, 009016 and 009099 (note: all of the foregoing are pleadings that are



 already in defendants’ possession).



3. Any and all documents regarding or reflecting advice from any attorney or legal



 expert, including but not limited to Tom Gooch, including but not limited to your



 communications with Tom Gooch in December 2016 (up to and including the date



 of the filing of your original complaint against Popovich and Mast), which relate to



 your discovery of any breach of the standard of care by Popovich or Mast and



 proximately caused damages or injury resulting therefrom.



RESPONSE: Objection- undue burden, unclear, previously submitted please see



 Plaintiff’s  Bates stamped 1-8708. 



Bates stamped document 8709-8710 previously  enclosed.



Objection-privileged Bates stamped e-mail string 8744-8746 



[bookmark: _Hlk73341896]AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 006502. (attached)  





4. Any and all documents regarding any damages you suffered at any time as a



 result of any breach of the standard of care by Popovich or Mast in their



 representation of you or provision of legal services to you.



RESPONSE: Objection- undue burden, previously submitted please see Plaintiff’s



 Bates stamped 1-8708.



[bookmark: _Hlk73342259]AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 002928-2931, 003133,



 and 004884. (attached)



5. Any and all documents which provide or form the basis for your contention that



 you did not discover until December 16, 2016 that you had been injured or



 damaged by Mast or Popovich’s negligence in representing you in the claim or



 lawsuit against William and Caroline McGuire.



RESPONSE: Objection- undue burden, previously submitted please see Plaintiff’s



 Bates stamped 1-8708



Misstates Plaintiff Paul Dulberg’s contention was that he discovered the injury on



 December 16, 2016.



Dulberg actually discovered the pecuniary injury on December 12, 2016 and actually



 discovered  he had a legal malpractice case on December 16, 2016.



2020 IL App (1st) 191953 Nos. 1-19-1953 & 1-19-1973 (consol.) Opinion filed November 



30, 2020 Modified upon denial of rehearing December 31, 2020  which is equally



 available to all parties.



AMENDED ADDITIONAL RESPONSE: Dulberg Bates stamped 002928-2931.(Please



 see above)





6. All documents, including letters and email communications between Tom Gooch



 on the one hand, and you on the other hand, regarding legal advice he provided to



 you on December 16, 2016 and thereafter, that you “had a malpractice case” 



against Popovich, as testified by you at pages 129-142 of your discovery deposition



 from February 19, 2020.





RESPONSE:



Objection- undue burden, unclear, previously submitted please see Plaintiff’s



 Bates stamped 1-8708.



AMENDED ADDITIONAL RESPONSE: None.





7. Any and all documents reflecting opinions by attorney Randy Baudin regarding



 the liability of the McGuire’s, whether the advice or opinions were rendered at your



 mediation of the underlying case (on or about December 16, 2016) or prior thereto,



 as testified at your discovery deposition on February 19, 2020 (see page 141).





RESPONSE: Objection- undue burden, previously submitted please see Plaintiff’s



Bates stamped 1-8708.



AMENDED ADDITIONAL RESPONSE: None.



[bookmark: _Hlk60472915]

 







Respectfully submitted,





/s/ Alphonse A. Talarico		

Alphonse A. Talarico











By: Alphonse A. Talarico

Plaintiff’s attorney

707 Skokie Boulevard Suite 600 

Northbrook, Illinois 60022

(312) 808-1410

ARDC No. 6184530

contact@lawofficeofalphonsetalarico.com

alphonsetalarico@gmail.com 





AFFIDAVIT OF COMPLETENESS

		

		



		 

		



		

		







The undersigned, Paul Dulberg, being first duly sworn and under oath, deposes



 and states as follows:



1. I am the Plaintiff in the above-captioned action.



2. I have personal knowledge of the matters and facts set forth in this Affidavit and, if sworn



 as a witness, I can testify competently to those matters and facts.



3. The documents that I produced in response to the Court ordered Amended Additional 



[bookmark: _Hlk65680559]Supplemental Requests for  Production propounded by Defendant THE LAW OFFICES



 OF THOMAS J.  POPOVICH, P.C are complete in accordance with the Court Order and 



 Supplemental Requests for Production.



4. Plaintiff Paul Dulberg reserves the right to supplement his response to Defendant THE



 LAW OFFICES OF THOMAS J. POPOVICH, P.C.’s Supplemental Requests for



 Production as additional documents become known to me or come into my possession,



		 custody, or control.









		

		



		

		





							VERIFICATION



Under penalties as provided by law, pursuant to Section 1-109 of the Code of Civil 



Procedure, the undersigned Plaintiff certifies that the statements set forth in



 this instrument are true and correct, except as to matters therein stated to be on



 information and  belief and as to such matters the undersigned certifies as aforesaid



 that he verily belies the same to be true.

 



_______________________					

		Paul Dulberg					May 31, 2021
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LA 178. (Exhibit 2, §9, and Exhibit 2B). In late 2013, Dulberg settled with the McGuires and
executed a Release in their favor in exchange for the payment of $5,000.00. The McGuires and
their insurance carrier, Auto Owners Insurance Company, were released. (Exhibit 2, § 18 and
Exhibit 2D). Defendants continued to represent Dulberg until March 2015. (Exhibit 2, § 21).
Dulberg retained successor counsel and proceeded to a binding mediation and received a
mediation award (Exhibit 2, § 24 and Exhibit 2G). After the mediation, Dulberg allegedly
realized for the first time that the information Mast and Popovich had given him was false and
misleading and that the dismissal of the McGuires was a serious and substantial mistake. He was
advised to seek an independent opinion from an attorney handling legal malpractice matters and

received that opinion on or about December 16, 2016. (Exhibit 2,  28-29).

B. Alleged Acts of Negligence

Popovich’s and Mast’s alleged malpractice revolves around the settlement of the

underlying case between Dulberg and McGuires. The allegations of a breach of the standard of
care are all contained in § 31, subsections a) through o) inclusive. Paragraph 31 states as

follows:

31.  MAST and POPOVICH, jointly and severally, breached the
duties owed DULBERG by violating the standard of care owed
DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their
representation of DULBERG to fix liability against the property
owners of the subject property (the McGuires) who employed
Gagnon, and sought the assistance of DULBERG, for example
hiring a liability expert;

b) Failed to thoroughly investigate liability issues against
property owners of the subject property;

I The exhibits to the underlying complaint in Case No. 12 LA 178 will be referenced as Exhibits 2A, 2B,
2C, 2D, 2E, 2F, and 2G.

1624970.1 Dulberg 001793





28.  Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantiel mistake.

29. It was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST
and POPOVICH did not properly reptesent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis.

30. DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.

31.  MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG to fix liability against the property owners of the subject property (the McGuires)
who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability
expert,

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

c) Failed to conduct necessary discovery, so as to fix the liability of the property
owners to DULBERG, for example hiring a liability expert;

d)  Failed to investigate the insurance policy amounts of the McGuires and Gagnon;

¢)  Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000.00” and no insurance company would pay close to that;

Received 06-07-2018 01:29 PM / Circuit Clerk Accepted on 06-07-2018 03:53 PM | Transaction #17111166082 / Case #17LA000377
: Page 6 of 24 Dulberg 001809





fact.”” (Emphasis added) (citation omitted) Abazari v. Rosalind Frankiin University of Medicine

and Science, 2015 IL App (2d) 140952, 37 (2" Dist., 2015).

44,  DULBERG would have had 5 years from the date of discovery to bring his cause
of action under fraudulent concealment. “If a person liable to an action fraudulently conceals the
cause of such action from the knowledge of the person entitled thereto, the action may be
commenced at any time within 5 years after the person entitled to bring the same discovers that
he or she has such cause of action, and not afterwards.” See 735 ILCS 5/13-215.

45. DULBERG’s Complaint states that DULBERG discoﬂlery the negligence of the
Defendants on December 16, 2016 when he was informed by outside counsel of his claim for
malpractice, or at the earliest by December 8, 2016 when DULBERG learned that he was limited
in recovering his damages under the binding mediation.

46.  Therefore DULBERG would have until December 2021 to file his claims under
fraudulent concealment. DULBERG filed his claims well within the five-year fraudulent
concealment statute.

CONCLUSION

After review of the allegations in the Complaint, this Honorable Court must find that
DULBERG properly filed his claim for legal malpractice and is not judicially estopped from
bringing those claims. Also, the claims are not time barred based on the discovery rule and
fraudulent concealment. More importantly, due to the factual questions in this case, granting the
Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion,
DULBERG requests a reasonable time to file a First Amended Complaint.

WHEREFORE your Plaintiff PAUL DULBERG prays this Honorable Court denies and

Dismiss Defendants’ Combined Motion to Dismiss, and for all other relief this Honorable Court

13
=+

5 P Dulberg 002027
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fact.” (Emphasis added) (citation omitted) Abazari v. Rosalind Franklin University of Medicine

and Science, 2015 IL App (2d) 140952, 37 (2™ Dist., 2015).

44,  DULBERG would have had 5 years from the date of discovery to bring his cause
of action under fraudulent concealment. “If a person liable to an action fraudulently conceals the
cause of such action from the knowledge of the person entitled thereto, the action may be
commenced at any time within 5 years after the person entitled to bring the same discovers that
he or she has such cause of action, and not afterwards.” See 735 ILCS 5/13-215.

45.  DULBERG’s Complaint states that DULBERG discovery the negligence of the
Defendants on December 16, 2016 when he was informed by outside counsel of his claim for
malpractice, or at the earliest by December 8, 2016 when DULBERG learned that he was limited
in recovering his damages under the binding mediation.

46. Thereforé DULBERG would have until December 2021 to file his claims under
fraudulent concealment. DULBERG filed his claims well within the five-year fraudulent
concealment statut;a.

CONCLUSION

After review of the allegations in the Complaint, this Honorable Court must find that
DULBERG properly filed his claim for legal malpractice and is not judicially estopped from
bringing those claims. Also, the claims are not time barred based on the discovery rule and
fraudulent concealment. More importantly, due to the factual questions in this case, granting the
Motion to Dismiss would be inappropriate. However, in the event this Court grants the Motion,
DULBERG requests a reasonable time to file a First Amended Complaint.

WHEREFORE your Plaintiff PAUL DULBERG prays this Honorable Court denies and

Dismiss Defendants’ Combined Motion to Dismiss, and for all other relief this Honorable Court

13

5 St Dulberg 008999
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mediation, DULBERG was advised to seek an independent opinion from an attorney handling
Legal Malpractice tnatters, and received that opinion on or about December 16, 2016.

21, MAST and POPOVICH, jointly and severally, breached the duties owed DULBURG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions ag were necessary during their representation of
DULBERG to fix lisbility against the property owners of the subject property (the McGuire’s)
who employed Gagnon, and sought the assistance of DULBERG;

b) Failed to thoroughly investigate liability issues against property owners of the

subject property;

© _ Failed to conduot necessary discovery, 50 a3 to fix the liability.of the propetty

owners to DULBERG;

d) Failed to understand the law pertaining to a property owner’s rights, duties and
tesponsibilities to someone invited onto their property;

€) Improperly urged DULBURG to accept a nonsensical settlement from the
property owners, and dismissed them from all further responsibility;

1) Failed to appreciate and understand further moneys could not be received as
against Gagnon, and that the McGuire’s and their obvious liability were a very necessary party to
the litigation;

g) Falsely advised DULRURG throughout the period of their representation, that the
actions taken regarding the McGuire’s was proper in all ways and respects, and that DULBURG

had no choice but to accept the settlement;

S

i 8 i 1117451 / Case #17 000377 DuIberg 9016
Received 11-28-2017 04:31 PM/ Circuit Clerk Accepted on 11-28-2017 09:53 AM / lransactron #1711 74 LA 00
Qeceiv:ad 03-27-2018 01:48 PM / Circuit Clerk Accepted on 03-28-2018 0949%5 ngaction #17111147104 / Case #17LA000377
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28. Following the execution of the mediation agreement and the final mediation award,
DULBERG realized for the first time in December of 2016 that the information MAST and
POPOVICH had given DULBERG was false and misleading, and that in fact, the dismissal of
the McGuires was a serious and substantial mistake.
29. It was not until the mediation in December 2016, based on the expert’s opinions that
DULBERG retained for the mediation, that DULBERG became reasonably aware that MAST
and POPOVICH did not properly represent him by pressuring and coercing him to accept a
settlement for $5,000.00 on an “all or nothing” basis.
30. DULBERG was advised to seek an independent opinion from a legal malpractice
attorney and received that opinion on or about December 16, 2016.
31. MAST and POPOVICH, jointly and severally, breached the duties owed DULBERG by
violating the standard of care owed DULBERG in the following ways and respects:

a) Failed to take such actions as were necessary during their representation of
DULBERG fo fix liability against the property owners of the subject property (the McGuires)

who employed Gagnon, and sought the assistance of DULBERG, for example hiring a liability

expert;

b) Failed to thoroughly investigate liability issues against property owners of the
subject property;

c) Failed to conduct necessary discovery, so as to fix the liability of the property

owners to DULBERG, for example hiring a liability expert;
d.) Failed to investigate the insurance policy amounts of the McGuires and Gagnon;
e.) Incorrectly informed DULBERG that Gagnon’s insurance policy was “only

$100,000.00” and no insurance company would pay close to that;

Dulberg 009099





LAW OFFICES

FERRIS, THOMPSON & ZWEIG, LTD.

SAUL M. FERRIS 103 S. GREENLEAF AVENUE, SUITE G
GARY R. THOMPSON GURNEE, ILLINOIS 60031
MICHAEL L. ZWEIG*
At ; TELEPHONE (847) 268.7770

RAFAEL J. GUZMAN _ FAX (847) 268-7771
ATTORNEYS AT 1AW www.fizlaw.com
*Licensed in IT, & NY

March 4, 2015

Mr. Paui Dulberg
3416 W. Elm Street
McHenry, IL 60050

RE:  Your accident of January 24, 2013
Dear Mr. Dulberg:
Thank you for consulting with our firia on December 31, 2014 in regards to your personal injury
case. Unfortunately, we have decided not to accept your case. Therefore, on behalf of Ferris,
Thompson & Zweig, Ltd., we will not be taking any further action on your behalf as it relates to
this matter. I believe you should not have settled with the property owners for $5,000.00. There
are other reasons for my decision,
This is merely our professional opinion and does not mean you do not have a case, We
recommend that you attempt to settle the case at the upcoming pretrial conference with your
current attorney.

Sincerely,

ul M. Ferris

SMF/cl

Dulberg 006502





From: Randy Baudin Il <randybaudin2@gmail.com>
Subject: award
Date: December 12, 2016 7:34:42 PM CST
To: pdulberg@comcast.net
g 1 Attachment, 45.2 KB
Congrats!!
Click x! getmy §
Linked
~ W. Randal Baudin IlI's Linkedin Profile
Cell 815.814.2193
Dec 12 2016 3:06PM HP Fax page 2
systams
Binding Mediation Award
Paul Dulberg )
)
)
)
V. ) ADR Systems File # 33391BMAG
)
)
)

David Gagnon

On December 8, 2016, the matter was called for binding mediation before the Honorable James
P. Etchingham, (Ret.), in Chicago, IL. According to the agreement entered into by the parties, If a

voluntary settlement through negotiation could not be reached the mediator would render a
settlement award which would be binding to the parties. Pursuant to that agreement the
mediator finds as follows:

Finding in favor of: /ﬂﬂ U / ﬂ 4 / J P i’dq

Gross Award
Comparative

Net Award:

: %_éd,wo.

fault: _L % (if applicable)
- O 280

Comments/Explanation Med/cd / g é@,ﬂ 20 .

Future wmedica £ 200000,

Lost ybsge & 2179, p00,
Vet & Tl 75009,

Lials N, 000,
4 M

L /1.

Dulberg 002928





I

The Hondrable James P. Etgﬁmgl-)a‘r'ﬁ: (Ret)

ADR Systems » 20 North Clark Street » Floor 29 Chicago, iL 60602
312.960.22680 . infodadrsystems.com » www.adrsystems.com

Dulberg 002929





From: Paul Dulberg <pdulberg@comcast.net>
Subject: Fwd: award
Date: December 13, 2016 10:48:50 AM CST
To: paul_dulberg@comcast.net
> 1 Attachment, 45.2 KB

Paul Dulberg
847-497-4250
Sent from my iPad

Begin forwarded message:

From: Randy Baudin Il <randybaudin2@gmail.com>
Date: December 12, 2016 at 7:34:42 PM CST

To: pdulberg@comcast.net
Subject: award

Congrats!!

“““’“‘%% |
Linked ‘
- W. Randal Baudin II's Linkedin Profile
Cell 815.814.2193

Dec 12 2016 306PM HP Fax page 2

Binding Mediation Award

Paul Dulberg

ADR Systems File # 33391BMAG

<
e - — -

David Gagnon

On December 8, 2016, the matter was called for binding mediation before the Honorable James
P. Etchingham, (Ret.), in Chicago, IL. According to the agreement entered into by the parties, if a
voluntary settlement through negotiation could not be reached the mediator would render a
settlement award which would be binding to the parties. Pursuant to that agreement the
mediator finds as follows: :

Finding in favor of: ‘%ﬂ / ﬁdf/\llo rj
Gross Award: "é LéQZQﬁﬂ .

Comparative fault: __éL % (if applicable)
Net Award: g \;.‘é_.‘./;_ﬂ-ﬁ ()

Dulberg 002930





Comments/Explanation medlcd / g é&, 000 :

Future yegics [ £ zp0.000,

Lost pyis £ 210, g00,

t

A L0209,

g 2, 000.

Fth "

)

The QO}\ZB ble James P. E‘!gﬁh'rghaﬁ'\/, (Ret.)

ADR Systems - 20 North Clark Street « Floor 29 » Chicago, L 60602
312.960.2260 . info@adrsystems.com « www.adrsystems.com
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Paul Dulberg

David Gagnon

Binding Mediation Award

ADR Systems File # 33391BMAG

On December 8, 2016, the matter was called for binding mediation before the Honorable James
P. Etchingham, (Ret.), in Chicago, IL. According to the agreement entered into by the parties, if a
voluntary settlement through negotiation could not be reached the mediator would render a
settlement award which would be binding to the parties. Pursuant to that agreement the
mediator finds as follows:

Finding in favor of: ‘%J[ / ﬁél/lfﬁ f:Jq
b0 ppo

Gross Award

Comparative

Net Award:

- 2460 0.

fault; _/__J’__ % (if applicable)
554/ 200

Comments/Explanation M 3@//6‘4 / : g é 0, P ﬂ o0 .

Future ﬂ{t"//fﬁj/ £ 208 000,

Losr /”'@f £ 210, 00,
fsS 205000,

L AL 20, 000.

)%

Hongfable James P. Etchmgtram, (Ret)

ADR Systems + 20 North Clark Street « Floor 29 » Chicago, IL 60602

312.960.2260 - info@adrsystems.com » www.adrsystems.com St L





From:
Subject:
Date:
To:

Paul Dulberg <pdulberg@comcast.net>
Fwd: award

December 13, 2016 10:48:50 AM CST
paul_dulberg@comcast.net

1 Attachment, 45.2 KB

Paul Dulberg
847-497-4250
Sent from my iPad

Begin forwarded message:

From: Randy Baudin Il <randybaudin2@gmail.com>
Date: December 12, 2016 at 7:34:42 PM CST

To: pdulberg@comcast.net
Subject: award

Congrats!!

W. Randal Baudin II's Linkedin Profile
Cell 815.814.2193

Dec 12 2016 3.06PM HP Fax page 2

Binding Mediation Award

Paul Dulberg

ADR Systems File # 33381BMAG

N - — S ——r -

David Gagnon

On December 8, 2016, the matter was called for binding mediation before the Honorable James
P. Etchingham, (Ret), in Chicago, IL. According to the agreement entered into by the parties, if a
voluntary settlement through negotiation could not be reached the mediator would render a
settlement award which would be binding to the parties. Pursuant to that agreement the
mediator finds as follows:

Finding in favor of: ‘% U / ﬁ é{ / J 10 r\/q
Gross Award: ; ‘Mﬂﬂa .

Comparative fault: __ZL_ % (if applicable)
Net Award: g ﬂ__/;_ﬂ_ﬁ 0

Dulberg 004884





Comments/Explanation m Z//Cd / S é& /4 000 .

future /;gr:c_//c'ﬁ/ £ 208,000,

Lost puds % 210 p00.

LS 705000,

L AL 0, 000,

i) .

)

The Wable James P. EtcPirghsm, (Ret)

ADR Systems - 20 North Clark Street « Floor 29 » Chicago, L 80602
312.960.2260 . info@adrsystems.com + www.adrsystems.com

Dulberg 004885





