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IN THE CIRCUIT COURT OF THE TWENTY-SECOND JUDICIAL CIRCUIT 


McHENRY COUNTY, ILLINOIS 
 


 
 
PAUL DULBERG,                          ) 
                                                ) 
   Plaintiff,   ) 
       ) 
       ) 


v. ) Case No. 17LA 377 
) 


THE LAW OFFICE OF THOMAS J.  ) 
POPOVICH, P.C. and HANS MAST  ) 
       ) 
   Defendants.   ) 
 
 
 
 


PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION TO COMPEL 
 PLAINTIFF TO ANSWER WRITTEN DISCOVERY 


 
 


Now Comes Plaintiff Paul Dulberg, by and through his attorney Alphonse A. 
 
Talarico, and in support of said Response states as follows: 
 


 
1. Plaintiff admits the allegations in Defendants’ Motion to Compel #1. 


 
2. Plaintiff admits the allegations in Defendants’ Motion to Compel #2. 
  
3. Plaintiff Paul Dulberg admits that ¶ 20 of his original Complaint states “Following 
 
the execution of the mediation agreement with the “high-low agreement” contained 
 
 therein, and the final mediation award, DULBERG realized for the first time that the 
 
 information MAST and POPOVICH had given DULBERG was false and misleading, 
 
 and that in fact, the dismissal of the McGuire’s was a serious and substantial 
 
 mistake. Following the mediation, DULBERG was advised to seek an independent 
 


** FILED **   Env: 11708302
McHenry County, Illinois


17LA000377
Date: 1/5/2021 12:10 PM


Katherine M. Keefe
Clerk of the Circuit Court


Received 01-05-2021 02:41 PM / Circuit Clerk Accepted on 01-05-2021 05:41 PM / Transaction #11708302 / Case #17LA000377
Page 1 of 16







2 
 


 opinion from an attorney handling Legal Malpractice matters, and received that 
 
 opinion on or about December 16, 2016.” To the extent that a further response is 
 
 required, Plaintiff Paul Dulberg denies the allegations contained in Paragraph 3 of 
 
 Defendants’ Motion to Compel. 
    
 In addition, on February 7, 2018 Defendants brought their 735 ILCS 


 
5/2-619.1 combined motion against Plaintiff’s original Complaint which contained a 
 
 735 ILCS5/2-619(a)(5) motion to dismiss (not commenced within the time allowed 
 
 by law) and a 735 ILCS 5/2-619(a)(9) motion (other affirmative matter avoiding the 
 
 legal effect of or defeating the claim-based on judicial estoppel) and said motions 
 
 were denied by this Honorable court on May 10, 2018. 
 
4. Plaintiff admits the allegations in defendants’ Motion to Compel #4. 
 
5. Plaintiff Paul Dulberg admits that ¶56 of his Second Amended Complaint states 
 
 “Following the execution of the mediation agreement and the final mediation award, 
 
 Dulberg realized for the first time in December of 2016 that the information Mast 
 
 and Popovich had given Dulberg was false and misleading, and that in fact, the 
 
 dismissal of the McGuires was a serious and substantial mistake.” Plaintiff further 
 
 admits that ¶57 of his Second Amended Complaint states “It was not until the 
 
 mediation in December 2016, based on the expert’s opinions that Dulberg retained 
 
 for the mediation, that Dulberg became reasonably aware that Mast and Popovich 
 
 did not properly represent him by pressuring and coercing him to accept a 
 
 settlement for $5,000.00 on an “all or nothing” basis”. To the extent that a further 
 
 response is required, Plaintiff Paul Dulberg denies the allegations contained in 
 
 Paragraph 5 of Defendants’ Motion to Compel. 
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6. Plaintiff admits that Dulberg gave a discovery deposition in this case on  
 
February 19, 2020. Paul Dulberg admits that he was questioned by an attorney for 
 
 Defendants and that said questions and answers can be found on DEFENDANTS 
 
 THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS 
 
 MAST’S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN DISCOVERY 
 
  attached as Exhibit C page 106 L1-page 114 L24. To the extent that a further 
 
 response is required, Plaintiff Paul Dulberg denies the allegations contained in 
 
 Paragraph 6 of Defendants’ Motion to Compel. 
 
7. Plaintiff Paul Dulberg denies that his attending attorney Julia C. Williams waived 
 
 the attorney-client privilege on behalf of her then client Plaintiff Paul Dulberg and 
 
 additionally, states that the ability to waive the attorney-client privilege belongs to 
 
 the  client. Further responding Plaintiff states that his attorney did not waive or even 
 
 attempt to waive the attorney-client privilege pursuant to Ill.R.Evid.502(d) illustrated 
 
 by the following quotes: 
 
 


Ms. Williams: There’s not a question pending. I‘m going to make a standing  
 
objection as to privilege with Gooch. 


 
  If we can agree that the objection will stand, we can go through this line of 
 
questioning and then if we need to later, have a judge determine whether or  
 
not that line of questioning is admissible. Are you agreeable to that? 
 


Mr. Flynn: I’m agreeable to continuing on for a few minutes. I want to explore. I’ll 
 
 try to lay foundation for –to confirm this wasn’t anyone else, for starters. Why don’t we 
 
 continue on and if you need to raise it again, we can talk. 
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Ms. Williams:  Otherwise, I’m just going to raise it to every single question 
 


you ask. I just don’t want to continue to make the objection as to --- if questions 
 
are asked about advice given by a legal malpractice attorney. I’m going to raise  
 
an objection as to that.  


 
  please see THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS 
 
  MAST’S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN 
 


 DISCOVERY attached as Exhibit C Page 110 L18-Page 111 L12. 
 
In addition, Plaintiff Paul Dulberg admits that the following questions and 
 
 answers are transcribed as part of his Deposition: 
 
Q. Would you agree that the legal opinion you received on December 16, 2016 is 
 
 responsive to that interrogatory, whatever it is that you were told? 
 
A. Yes. 
 
Q. You didn’t identify this December 16, 2016 discussion in the answer to that 
 
 interrogatory, correct? 
 
A. Say that again. 
 
Q. Your discussion with Mr. Gooch on December 16, 2016, that’s referenced in 
 
 your original complaint, you didn’t respond and identify it in this answer to the 
 
 interrogatory, correct?  
 
A. This asks for every way Popovich or Mast breached the duty of care. It didn’t  
 
ask for Gooch’s  opinion. 
 


 please see THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS 
 
  MAST’S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN 
 


 DISCOVERY attached as Exhibit C Page 126 L12-Page 127 L3. 


Received 01-05-2021 02:41 PM / Circuit Clerk Accepted on 01-05-2021 05:41 PM / Transaction #11708302 / Case #17LA000377
Page 4 of 16







5 
 


Also, Plaintiff Paul Dulberg admits that the following questions and 
 
 answers are transcribed as part of his Deposition: 
 
Q. How did you find out that Mast and Popovich breached the duty of care to 
 
 you? Because Gooch told you, right? 
 
A. Yes. 
 
Q. That’s what you’ve alleged here in this complaint. 
 
A. Yes. 
 
please see THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS 


 
  MAST’S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN 
 


 DISCOVERY attached as Exhibit C Page 127 L4-L10. 
 
To the extent that a further response is required, Plaintiff Paul Dulberg denies the 


 
 allegations contained in Paragraph 7 of Defendants’ Motion to Compel. 


 
8. Plaintiff Paul Dulberg admits that the Clerk of the Circuit Court’s Website 
 
 reflects a NOTICE OF SERVICE OF DISCOVERY DOCUMENTS 
 
 ● Supplemental Requests for Production to Plaintiffs;  
 
 a copy of which is attached hereto and herewith served upon you.   
 
 Said notice contains a Filed date of July 2, 2020 
 
please see THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS 


 
  MAST’S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN 
 


 DISCOVERY attached as Exhibit E.  
 


  To the extent that a further response is required, Plaintiff Paul Dulberg denies the 
 
 allegations contained in Paragraph 8 of Defendants’ Motion to Compel. 
 


9. Plaintiff Paul Dulberg admits that the Clerk of the Circuit Court’s Website   
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 reflects a NOTICE OF MOTION and a MOTION TO WITHDRAW AS COUNSEL 
 
 FOR PLAINTIFF PAUL DULBERG filed on August 18, 2020.  
 
To the extent that a further response is required, Plaintiff Paul Dulberg denies the 


 
 allegations contained in Paragraph 9 of Defendants’ Motion to Compel. 
 


10. Plaintiff Paul Dulberg admits that the Clerk of the Circuit Court’s Website 
 
 reflects an Order entered by this Honorable Court granting the Clinton Law 
 
 Firm’s motion to withdraw. The file date is September 10, 2020. Further 
 
 responding Paul Dulberg admits that he filed his Appearance Pro Se on 
 
 September 17, 2020. 
 
11. Plaintiff Paul Dulberg admits that contained within Waste Management, 
 
 Inc. v. International Surplus Lines Ins. Co.,144 Ill.2d 178, 579 N.E.2d 322,  


 
161 Ill.Dec. 774 (Ill. 1991) the Illinois Supreme Court stated : 
 
 
  
"The purpose of the attorney-client privilege is to encourage and promote full and 


frank consultation between a client and legal advisor by removing the fear of compelled 
 
Page 327 
 
[161 Ill.Dec. 779] disclosure of information." (Consolidation Coal Co. v. Bucyrus-


Erie Co. (1982), 89 Ill.2d 103, 117-18, 59 Ill.Dec. 666, 432 N.E.2d 250.) However, the 
privilege is not without conditions, and we are mindful that it is the privilege, not the duty 
to disclose, that is the exception. (Consolidation Coal, 89 Ill.2d at 117-18, 59 Ill.Dec. 
666, 432 N.E.2d 250.) Therefore, the privilege ought to be strictly confined within its 
narrowest possible limits. Further, the attorney-client privilege is limited solely to those 
communications which the claimant either expressly made confidential or which he 
could reasonably believe under the circumstances would be understood by the attorney 
as such. (Consolidation, 89 Ill.2d at 119, 59 Ill.Dec. 666, 432 N.E.2d 250; McCormick, 
Evidence § 91, at 217 (3d ed. 1984).) Finally, we note that in Illinois, we adhere to a 
strong policy of encouraging disclosure, with an eye toward ascertaining that truth which 
is essential to the proper disposition of a lawsuit. Monier v. Chamberlain (1966), 35 
Ill.2d 351, 359, 221 N.E.2d 410. 


 
Further responding, Plaintiff Paul Dulberg admits that contained within Bill Daily, M.D., &  
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Cardiothoracic Surgery Assocs., P.C. v. Greensfelder, Hemker & Gale, P.C., 2018 IL  
 
App (5th) 150384, 98 N.E.3d 604 (Ill. App. 2018) the Appellate court stated in ¶22-23: 
 
 
 
¶ 22 We begin with the issue of whether the documents referenced in Daily, Stinson, 
and Padberg's privilege logs are discoverable based on the "at issue" waiver of the 
attorney-client privilege. "All matters that are privileged against disclosure on the trial, 
including privileged communications between a party or his agent and the attorney for 
the party, are privileged against disclosure through any discovery procedure." Ill.S.Ct. R. 
201(b)(2) (eff. July 30, 2014). "Where legal advice of any kind is sought from a lawyer in 
his or her capacity as a lawyer, the communications relating to that purpose, made in 
confidence by the client, are protected from disclosure by the client or lawyer, unless 
the protection is waived." 
 
[98 N.E.3d 614] 
 
Center Partners, Ltd. , 2012 IL 113107, ¶ 30, 367 Ill.Dec. 20, 981 N.E.2d 345. Although 
this statement regarding the privilege "suggests that only communications ‘by the client’ 
are protected from disclosure, the modern view is that the privilege is a two-way street, 
protecting both the client's communications to the attorney and the attorney's advice to 
the client." People v. Radojcic , 2013 IL 114197, ¶ 40, 376 Ill.Dec. 279, 998 N.E.2d 
1212 (citing Edward J. Imwinkelried, The New Wigmore: A Treatise on Evidence § 
6.6.1, at 585 (2002) ). " ‘The purpose of the attorney-client privilege is to encourage and 
promote full and frank consultation between a client and legal advisor by removing the 
fear of compelled disclosure of information.’ " Waste Management, Inc. , 144 Ill.2d at 
190, 161 Ill.Dec. 774, 579 N.E.2d 322 (quoting Consolidation Coal Co. v. Bucyrus–Erie 
Co. , 89 Ill.2d 103, 117–18, 59 Ill.Dec. 666, 432 N.E.2d 250 (1982) ). 
 
¶ 23 While the attorney-client privilege serves a purpose that our supreme court has 
characterized as " ‘essential "to the proper functioning of our adversary system of 
justice" ’ " ( Center Partners, Ltd. , 2012 IL 113107, ¶ 30, 367 Ill.Dec. 20, 981 N.E.2d 
345 (quoting In re Marriage of Decker , 153 Ill.2d 298, 313, 180 Ill.Dec. 17, 606 N.E.2d 
1094 (1992), quoting United States v. Zolin , 491 U.S. 554, 562, 109 S.Ct. 2619, 105 
L.Ed.2d 469 (1989) ), our supreme court has also made clear that the attorney-client 
privilege is not without conditions, finding that it is the privilege, not the duty to disclose, 
that is the exception. Waste Management, Inc. , 144 Ill.2d at 190, 161 Ill.Dec. 774, 579 
N.E.2d 322 (citing Consolidation Coal Co. , 89 Ill. 2d at 117–18, 59 Ill.Dec. 666, 432 
N.E.2d 250 ). "Illinois adheres ‘to a strong policy of encouraging disclosure, with an eye 
toward ascertaining that truth which is essential to the proper disposition of a lawsuit.’ " 
Center Partners, Ltd. , 2012 IL 113107, ¶ 32, 367 Ill.Dec. 20, 981 N.E.2d 345 (quoting 
Waste Management, Inc. , 144 Ill.2d at 190, 161 Ill.Dec. 774, 579 N.E.2d 322 ). 
Accordingly, "the privilege ought to be strictly confined within its narrowest possible 
limits." Waste Management, Inc. , 144 Ill.2d at 190, 161 Ill.Dec. 774, 579 N.E.2d 322. 
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In addition, Plaintiff Paul Dulberg admits that in Ctr. Partners, Ltd. v. Growth Head GP, 
 
 LLC, 2012 IL 113107, 981 N.E.2d 345, 367 Ill.Dec. 20 (Ill. 2012) the Illinois Supreme 
 
 Court in ¶35 stated: 
 
 
               


¶ 35 Among the exceptions to the attorney client 
privilege is the concept of “waiver.” The 
attorney-client privilege belongs to the client, 
rather than the attorney, although the attorney 
asserts the privilege on behalf of the client. 
Decker, 153 Ill.2d at 313, 180 Ill.Dec. 17, 606 
N.E.2d 1094. Only the client may waive the 
privilege. Decker, 153 Ill.2d at 313, 180 Ill.Dec. 17, 
606 N.E.2d 1094. The attorney, although 
presumed to have authority to waive the privilege 
on the client's behalf, may not do so over the 
client's objection. Richard O. Lempert et al., A 
Modern Approach to Evidence 884–85 (3d ed. 
2000). “Any disclosure by the client is inherently 
inconsistent with the policy behind the privilege 
of facilitating a confidential attorney-client 
relationship and, therefore, must result in a 
waiver of the privilege.” Profit Management 
Development, Inc., v. Jacobson, Brandvik & 
Anderson, Ltd., 309 Ill.App.3d 289, 299, 242 
Ill.Dec. 547, 721 N.E.2d 826 (1999). Thus, for 
example, the attorney-client privilege may be 
waived by the client when the client voluntarily 
testifies to the privileged matter ( Profit 
Management, 309 Ill.App.3d at 299, 242 Ill.Dec. 
547, 721 N.E.2d 826), or when the client 
voluntarily injects into the case either a factual or 
legal issue, the truthful resolution of which 
requires examination of confidential 
communications, such as legal malpractice 
actions ( Fischel & Kahn, 189 Ill.2d at 585, 244 
Ill.Dec. 941, 727 N.E.2d 240;Lama v. Preskill, 353 
Ill.App.3d 300, 305, 288 Ill.Dec. 755, 818 N.E.2d 
443 (2004)). The basic, well-settled rule is that 
when a client discloses to a third-party a 
privileged communication, that particular 
communication is no longer privileged and is 
discoverable or admissible in litigation. Michael 
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H. Graham, Evidence: An Introductory Problem 
Approach 563 (2002)(“The holder of the privilege 
against disclosure of the confidential matter or 
communication waives the privilege if he or his 
predecessor while holder of the privilege 
voluntarily discloses or consents to disclosure of 
any significant part of the matter or 
communication * * *.”). 
 


Further responding, Plaintiff Paul Dulberg admits that contained within Bill Daily, M.D., &  
 
Cardiothoracic Surgery Assocs., P.C. v. Greensfelder, Hemker & Gale, P.C., 2018 IL  
 
App (5th) 150384, 98 N.E.3d 604 (Ill. App. 2018) the Appellate court stated in ¶24-25: 
 
 
¶ 24 While our supreme court has not had 
occasion to find an "at issue" exception to the 
attorney-client privilege, it has clearly recognized 
that such an exception exists. See Center 
Partners, Ltd. , 2012 IL 113107, ¶ 35, 367 Ill.Dec. 
20, 981 N.E.2d 345. Specifically, our supreme 
court has stated that the "at issue" exception to 
the attorney-client privilege may be invoked 
"when the client voluntarily injects into the case 
either a factual or legal issue, the truthful 
resolution of which requires examination of 
confidential communications, such as legal 
malpractice actions." Id. (citing Fischel & Kahn, 
Ltd. v. Van Straaten Gallery , Inc. , 189 Ill.2d 
579, 585, 244 Ill.Dec. 941, 727 N.E.2d 240 
(2000), and Lama v. Preskill , 353 Ill.App.3d 
300, 305, 288 Ill.Dec. 755, 818 N.E.2d 443 
(2004) ); see also Waste Management, Inc. , 144 
Ill.2d at 19193, 161 Ill.Dec. 774, 579 N.E.2d 322 
(recognizing the "at issue" exception applies 
where an attorney's litigation files from 
underlying litigation are "relevant and at issue in 
the present [litigation]"). 
¶ 25 The plaintiffs recognize that "Illinois 
jurisprudence does not have a case with this exact 
fact pattern." Nonetheless, they point to what they 
characterize as "well established Illinois law," 
which they contend sets forth a standard by which 
a plaintiff does not waive the attorney-client 
privilege by placing privileged material "at issue," 
unless the plaintiff "actually discloses or 
describes, i.e. , in some way expressly relies upon, 
attorney[-]client communications in making its 
claim." We disagree and find the cases cited by 
Greensfelder—the most relevant of which 
[98 N.E.3d 615] 
is the Illinois Supreme Court's decision in Fischel 


Received 01-05-2021 02:41 PM / Circuit Clerk Accepted on 01-05-2021 05:41 PM / Transaction #11708302 / Case #17LA000377
Page 9 of 16







10 
 


& Kahn, Ltd. , 189 Ill.2d 579, 244 Ill.Dec. 941, 727 
N.E.2d 240 —to be distinguishable. 
 
Another response by Plaintiff Paul Dulberg to Defendants Motion to Compel regarding 
 
 Fischel &amp; Kahn, Ltd. v. Van Straaten Gallery, Inc., 727 N.E.2d 240, 189 Ill.2d 579,  
 
244 Ill.Dec. 941 (Ill. 2000) is to neither admit nor deny as the reference to this case on 
  
page 4 of DEFENDANTS THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. 


 
AND HANS  MAST’S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN  


 
DISCOVERY does not contain a specific page or paragraph citation and therefore 
 
 Plaintiff Paul Dulberg respectfully refrains from responding until the exact page or 
 
 paragraph is provided. 
 
As an added response, Plaintiff Paul Dulberg admits that contained within Bill Daily,  
 
M.D., & Cardiothoracic Surgery Assocs., P.C. v. Greensfelder, Hemker & Gale, P.C.,  
 
2018 IL App (5th) 150384, 98 N.E.3d 604 (Ill. App. 2018) the Appellate court stated in 
 
 ¶31-32: 
 
 
¶ 31 Based on our analysis of existing Illinois law, 
as set forth above, we 
[98 N.E.3d 617] 
find that documents within Daily, Stinson, and 
Padberg's files, as set forth in their respective 
privilege logs, may contain communications that 
are required to be examined in order to truthfully 
resolve factual and legal issues that have been 
injected into the instant litigation by the 
plaintiffs. See Center Partners, Ltd. , 2012 IL 
113107, ¶ 35, 367 Ill.Dec. 20, 981 N.E.2d 345. 
Although the plaintiffs are not asserting a cause of 
action for legal malpractice against Greensfelder, 
they are asserting a cause of action for breach of 
fiduciary duty based on Greensfelder's role as 
their prior counsel and its use of information 
acquired in that role in its representation of an 
adverse party leading up to, during, and in 
settlement of the Missouri litigation. An essential 
element of a claim for breach of fiduciary duty is 
damages proximately caused by the breach. 
Huang v. Brenson , 2014 IL App (1st) 123231, ¶ 
44, 379 Ill.Dec. 891, 7 N.E.3d 729. Accordingly, 
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the case at bar is more like Pappas than Fischel & 
Kahn, Ltd. , because there is an issue of whether 
Greensfelder, Daily, Stinson, and Padberg 
contributed to cause the Missouri litigation and 
its outcome and the relative contribution of each 
to the plaintiffs' damages. 
¶ 32 In order to truthfully resolve the factual and 
legal issues necessary to adjudicate the causation 
element of the plaintiffs' claims against 
Greensfelder, all communications between the 
plaintiffs and Daily, Stinson, and Padberg that are 
related to the role Daily, Stinson, and Padberg 
played in the events leading up to and including 
the plaintiffs' defense of the Missouri litigation 
are discoverable pursuant to the "at issue" 
exception to the attorney-client privilege.8 


However, pursuant to the holding of our supreme 
court in Fischel & Kahn , Ltd. , 189 Ill.2d at 590, 
244 Ill.Dec. 941, 727 N.E.2d 240, documents 
evidencing communications between the 
plaintiffs and Daily, Stinson, and Padberg that are 
relevant solely to the reasonableness of the 
plaintiffs' decision to settle the Missouri litigation, 
and the amount of that settlement, remain 
privileged because, for the above-stated reasons, 
they are not "required to be examined in order to 
truthfully resolve" the causation element of the 
plaintiffs' claim against Greensfelder for breach of 
fiduciary duty. Instead, they are relevant to the 
issue of the reasonableness of the settlement of 
the Missouri litigation, which, as explained above, 
is subject to an objective measure of proof. 
 


To the extent that a further response is required, Plaintiff Paul Dulberg denies the 
 
 allegations contained in Paragraph 11 of Defendants’ Motion to Compel. 
 


12.  Plaintiff Paul Dulberg response to Defendants’ Motion to Compel regarding 
 
 Lama v. Preskill, 353 Ill.App.3d 300, 288 Ill.Dec. 755, 818 N.E.2d 443 (Ill. App. 2004) 
 
is to neither admit nor deny as the citation to this case on page 4 of DEFENDANTS 
THE 
 
 LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS  MAST’S MOTION TO 
 
 COMPEL PLAINTIFF TO ANSWER WRITTEN DISCOVERY does not contain a 
 
 specific page or paragraph citation and therefore Plaintiff Paul Dulberg respectfully 
 
 refrains from responding until the exact page or paragraph is provided. 
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To the extent that a further response is required, Plaintiff Paul Dulberg denies the 
 
 allegations contained in Paragraph 12 of Defendants’ Motion to Compel. 
 
13.  Plaintiff admits that Dulberg gave a discovery deposition in this case on  
 
February 19, 2020. Paul Dulberg admits that he was questioned by an attorney for 
 
 Defendants and that said questions and answers can be found on DEFENDANTS 
 
 THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS  MAST’S 
 
 MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN DISCOVERY 
 
  attached as Exhibit C pages 133 L1-page 142 L24. To the extent that a further 
 
 response is required, Plaintiff Paul Dulberg denies the allegations contained in 
 
 Paragraph 13 of Defendants’ Motion to Compel. 
 
14.  Plaintiff Paul Dulberg denies the allegations contained in Paragraph 14 of  
 
Defendants’ Motion to Compel.  
 
Further responding Plaintiff Paul Dulberg states that on November 28, 2012 the  
 
Illinois Supreme Court adopted Ill.R.Evid. 502 ATTORNEY-CLIENT PRIVILEGE 
 
 AND WORK PRODUCT; LIMITATIONS ON WAIVERS, effective January 1, 2013.  
 
 Rule 502 is as follows: 
 
 


Rule 502. 


ATTORNEY-CLIENT PRIVILEGE AND WORK PRODUCT; LIMITATIONS ON 
WAIVER 


 
 


       The following provisions apply, in the circumstances set out, to disclosure of a 
communication or information covered by the attorney-client privilege or work-product 
protection. 
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       (a) Disclosure Made in an Illinois Proceeding or to an Illinois Office or Agency; Scope 
of a Waiver. When the disclosure is made in an Illinois proceeding or to an Illinois office or 
agency and waives the attorney-client privilege or work-product protection, the waiver extends 
to an undisclosed communication or information in any proceeding only if: 


(1) the waiver is intentional; 


(2) the disclosed and undisclosed communications or information concern the same subject 
matter; and 


(3) they ought in fairness to be considered together. 


       (b) Inadvertent Disclosure. When made in an Illinois proceeding or to an Illinois office or 
agency, the disclosure does not operate as a waiver in any proceeding if: 


(1) the disclosure is inadvertent; 


(2) the holder of the privilege or protection took reasonable steps to prevent disclosure; and 


(3) the holder promptly took reasonable steps to rectify the error, including (if applicable) 
following Supreme Court Rule 201(p). 


       (c) Disclosure Made in a Federal or Another State’s Proceeding or to a Federal or 
Another State’s Office or Agency. When the disclosure is made in a federal or another state’s 
proceeding or to a federal or another state’s office or agency and is not the subject of a court 
order concerning waiver, the disclosure does not operate as a waiver in an Illinois proceeding if 
the disclosure: 


(1) would not be a waiver under this rule if it had been made in an Illinois proceeding; or 


(2) is not a waiver under the law governing the federal or state proceeding where the disclosure 
occurred. 


       (d) Controlling Effect of a Court Order. An Illinois court may order that the privilege or 
protection is not waived by disclosure connected with the litigation pending before the court—in 
which event the disclosure is also not a waiver in any other proceeding. 


       (e) Controlling Effect of a Party Agreement. An agreement on the effect of disclosure in 
an Illinois proceeding is binding only on the parties to the agreement, unless it is incorporated 
into a court order. 


       (f) Definitions. In this rule: 


(1) “attorney-client privilege” means the protection that applicable law provides for confidential 
attorney-client communications; and 
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(2) “work-product protection” means the protection that applicable law provides for tangible 
material (or its intangible equivalent) prepared in anticipation of litigation or for trial. 


 
 


Adopted Nov. 28, 2012, eff. Jan. 1, 2013. 


 
This Honorable Court should deny DEFENDANTS THE LAW OFFICES OF THOMAS J.  
 
POPOVICH, P.C. AND HANS  MAST’S MOTION TO COMPEL PLAINTIFF TO 
 
 ANSWER WRITTEN DISCOVERY based upon the following: 
 


1) On February 7, 2018 Defendants brought their 735 ILCS 5/2-619.1 combined  
 


motion against Plaintiff’s original Complaint which contained a 735 ILCS 5/2 
 


-619(a)(5) motion to dismiss (not commenced within the time allowed by law) 
 
 and a 735 ILCS 5/2-619(a)(9) motion (other affirmative matter avoiding the legal 
 
 effect of or defeating the claim-based on judicial estoppel) and said motions 
 
 were denied by this Honorable Court on May 10, 2018; 
 
2) On November 28, 2012 the Illinois Supreme Court adopted Ill.R.Evid. 502  
 
ATTORNEY-CLIENT PRIVILEGE AND WORK PRODUCT; LIMITATIONS ON 
 
 WAIVERS, effective January 1, 2013; 
 
3) All of Defendants citations are to cases decided before the effective date of  
 
 the Illinois Rule of Evidence 502 except Bill Daily, M.D., & Cardiothoracic  
 
Surgery Assocs., P.C. v. Greensfelder, Hemker & Gale, P.C.,2018 IL App (5th)  
 
150384, 98 N.E.3d 604 (Ill. App. 2018); 
 
4) Bill Daily, M.D., & Cardiothoracic Surgery Assocs., P.C. v. Greensfelder, 
 
 Hemker & Gale, P.C.,2018 IL App (5th)150384, 98 N.E.3d 604 (Ill. App. 2018)  
 
Court relied on cases decided before the effective date of Illinois Rule of 
 


Received 01-05-2021 02:41 PM / Circuit Clerk Accepted on 01-05-2021 05:41 PM / Transaction #11708302 / Case #17LA000377
Page 14 of 16



http://www.illinoiscourts.gov/SupremeCourt/Announce/2012/112812_2.pdf





15 
 


 Evidence 502; 
 
 5) ) Bill Daily, M.D., & Cardiothoracic Surgery Assocs., P.C. v. Greensfelder, 
 
 Hemker & Gale, P.C.,2018 IL App (5th)150384, 98 N.E.3d 604 (Ill. App. 2018)  
 
Court did not recognize Illinois Rule of Evidence 502 in its majority analysis; 
 
6) ) Bill Daily, M.D., & Cardiothoracic Surgery Assocs., P.C. v. Greensfelder, 
 
 Hemker & Gale, P.C.,2018 IL App (5th)150384, 98 N.E.3d 604 (Ill. App. 2018)  
 
case had a pending but not yet decided 735 ILCS 5/2 619.1 combined motions, 
 
 one of which was a 735 ILCS 5/2 619(a)(5) motion to dismiss based on a statute 
 
 of limitation while in the current matter before this Honorable Court the 735 ILCS 
 
 5/2-619(a)(5) and 735 IILCS 5/2-619 (a)(9) motions to dismiss were denied on 
 
 May 10, 2018. 
 
 
 


WHEREFORE PLAINTIFF PAUL DULBERG prays that  DEFENDANTS 
 
 THE LAW OFFICES OF THOMAS J. POPOVICH, P.C. AND HANS 
 
 MAST’S MOTION TO COMPEL PLAINTIFF TO ANSWER WRITTEN DISCOVERY 
 
 be denied in its entirety and for any and all further relief as this HONORABLE 
 
 COURT deems right and just. 
 
 
 
 
Respectfully submitted, 
 
 
/s/ Alphonse A. Talarico   
Alphonse A. Talarico 
 
 
 
 


Received 01-05-2021 02:41 PM / Circuit Clerk Accepted on 01-05-2021 05:41 PM / Transaction #11708302 / Case #17LA000377
Page 15 of 16







16 
 


 
By: Alphonse A. Talarico 
Plaintiff’s attorney 
707 Skokie Boulevard Suite 600  
Northbrook, Illinois 60022 
(312) 808-1410 
ARDC No. 6184530 
contact@lawofficeofalphonsetalarico.com 
alphonsetalarico@gmail.com  
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