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1 STATE OF ILLINOIS
2 iN THE CIRCUIT COURT OF THE 22nd JUDICIAL CIRCUIT
3 McHENRY COUNTY, ILLINOIS
4
5 PAUL DULBERG, )
) No. 12 1A 178
6 Plaintiff, )
) DISCOVERY
7 vs. ) DEPOSITION OF
7 ) PAUL R. DULBERG

8 DAVID GAGNON, Individually,) '

and as Agent of CAROLINE ) 1-24-13
9 McGUIRE and BILL McGUIRE, )

and CAROLINE McGUIRE and }
10 BILL McGUIRE, Individually,)
11 Defendants. w2
12
13
14
15
16 Discovery deposition of PAUL R. DULBERG,
17 taken on behalf of the defendants, Caroline McGuire
18 and Bill McGuire, in the above-entitled action in the

]
19 offices of Attorney Thomas J. Popovich, 3416 West Elm
20 Street, in the City of McHenry, Illinois, on the 24th
21 day of January, 2013, commencing at 12:17 p.m,, as
22 reported and transcribed by Angela D. Oldenburg,
23 Certified Shorthand Reporter in and for the State of
24 Illinois.
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4 6
1 PAUL R. BULBERG, 1 THE WITNESS: Yes,
2 being first duly sworn, was examined and testified as 2 MR. BARCH: Couple of things to keep
3 follows: 3 in mind as we go along. There is a lady over
4 EXAMINATION BY MR. ACCARDO: 4 there to your left taking everything down
5 Q. Sir, would you please state and spell your name 5 that we're saying, so it will be important
6 for the record? 6 when we do have a conversation that we use
7 A. Paul Dulberg, D-u-l-b-e-r-g. 7 words. Here in Midwest we use a lot of
8 MR. ACCARDO: Let the record reflect 8 uh-huhs, uh-uhs and shoulder shrugs. During
9 this Is the discovery deposition of Paul 9 conversation it's easier to interpret face
10 Dulberg taken pursuant to notice and continued | 10 to face, but it doesn't transtate well to a
11 from time to time, taken in accordance with 11 record. Okay?
12 the Rules of Civil Procedure of McHenry 12 THE WITNESS: (Indicates affirmatively.)
13 County and the Rules of the Supreme Court 13 MR. BARCH: So if you happen to do that,
14 of the State of lllinois and any other 14 one of us in the room may ask you to clarify
15 applicable local court rules, 15 what you mean. All right?
16 Good afternoon, Mr. Dulberg. My name 16 THE WITNESS: Okay.
17 is Perry Accardo. I'm going to be asking - 17 - MR. BARCH: And the other thing to do
18 you some questionstoday. 18 is some of the questions that come out may
19 MR. BARCH: Is this your notice? 19, be easy to interpret or anticipate, and
20 MR. ACCARDO: Did you issue the notice? |20 witnesses, for whatever reason, have a
21 | thought | did. If you want to doit, 21 tendency to want to get the answers out and
22 that's fine. 22 may start talking over the question. You may
23 MR. BARCH: Well, | mean, if you issued 23 not do that, but if you happen to start
24 one - 24 talking or giving an answer before the whole
5 7
1 MR. ACCARDO: (Interrupting) I'm not 1 question is out, | may ask you to stop, okay,
2 sure whose notice it is. 2 so | can get the whole question out and then
3 MR. BARCH: | thought it was mine. 3 we'll give you a chance to get your whole
4 MR. ACCARDO: I'm sorry, | assumed it 4 answer out. All right?
5 was mine, but if you want to do it. 5 THE WITNESS: (Indicates affirmatively.)
6 MR. BARCH: | mean, sooner or later we 6 MR. BARCH: The same is true of me. If
7 both need to ask the questions. 7 [ start a question before you finish your
8 MR. ACCARDO: If you want to do i, 8 answer, please tell me. | wantto give you
9 that's fine. 9 a chance to get your whole answer out. Fair
10 MR. BARCH: Let's go forward. 10 enough?
1 MR. ACCARDQ: All right. 11 THE WITNESS: Yes.
12 MR. BARCH: We'll pick up where 12 MR. BARCH: You might hear the word
13 Mr. Accardo left off. We're taking this 13 objection at some point. That would come
14 deposition pursuant to an agreement of the 14 from one of the attommeys not asking you
15 parties, a notice and in accordance with 15 questions. If you hear the word objection,
16 the lllinois' Code of Civil Procedure. 16 you should stop your answer or don't even
17 We're going to do what is a called 17 begin one and then look to your attorney for
18 discovery deposition. I'm sure your attorney 18 direction as to how to proceed. Okay?
19 talked to you about it. It's a fancy word 19 THE WITNESS: Yes.
20 for a question-and-answer session. Hopefully 20 MR. BARCH: This is not an endurance
21 we will ask questions that you hear and 21 test. If you need to use the restroom, get
22 understand. And then if you do hear and 22 a drink of coffee, whatever you need to do,
23 understand the question, it's our expectation 23 just let us know. Okay?
24 you answer truthfully. All right? 24 THE WITNESS: Yes.
Fisher Court Reporting
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1 EXAMINATION BY MR. BARCH: 1 Q. How do you spell McArtor?
2 Q. Could you please state your full name for the 2 A, M-<c-Artor.
3 record? 3 Q. Does Mike still reside with you and your mom?
4 A. Paul Dulberg. 4 A. Yes.
5 Q. Middle name? 5 Q. Tell me a little bit about your educational
6 A. Raymond. 6 background. Did you finish high school?
7 Q. Where do you reside? 7 A. Yes.
8 A. 4606 Hayden Court. 8 Q. Where?
9 Q. Didyousay Hayden? 9 A. Johnshurg.
10 A. Hayden. 10 Q. When did you finish?
11 Q. Howdo you spell it? 11 A. 1988.
12 A. H-ay-den. 12 Q. Did you move on to college?
13 Q. And that's in McHenry? 13 A. Some college.
14 A. Yes. 14 Q. Teli me allittle bit about that.
15 Q. The incident we're here to talk about did not 15 A. |took afew years. | never finished.
18 take place on your property; is that true? 186 Q. Where did you enroll?
17 A. True. 17 A. MacMurray College.
18 Q. Where is 4608 Hayden Court in relation to 18 Q. Was that a community college or a four-year?
19 1016 West Elder? 19 A. Private college down in Springfield, Illinois.
20 A. They arein the same neighborhood. 20 Q. You say you took a few years, Could you be more
21 Q. Are they adjacent properties? 21 specific if you can? One? Two? Three?
22 A. No. : : 22 A, Two.
23 Q. Arewe taking like houses away? Blocks away? 23 Q. Didyou acquire an associate’s degree?
24 Miles? 24 A. No.
8 1
1 A. Less than aminute and a half by car. 1 Q. Whatwas your major?
2 Q. Canyou see the 1016 West Elder property from 2 A. 1believeitwas political science.
3 your property? 3 Q. And any particular reason you left?
4 A. No. 4 A. Ihadto gohome.
5 Q. Okay. And what is your date of birth? 5 Q. Whatwas the reason you had to go home? To care
6 A. 3.19.70, 6 for your mom?
7 Q. And the incident that we're here to talk about, 7 A. Family.
8 do you recall it happening on June 28, 2011? 8 Q. Whatwasthat?
9 A. |believe that's the date. 9 A. Itwas family.
10 Q. How old were you then? 10 Q. And you never went back?
11 A. 4. 11 A. No.
12 Q. Are you married, sir? 12 Q. Was thatimmediately after high school?
13 A. No. 13 A. No.
14 Q. Have you ever been married? 14 Q. When was it in relation to high school?
15 A. No. 15 A. It was about three years after high school.
16 Q. Backin June of 2011 did anybody reside with you 16 Q. So early '90s?
17 at the Hayden Court property? 17 A. Yes. You made me think about that
18 A. Yes. 18 Q. DBesides the course work that you participated in
19 Q. Who? 19 at MacMurray College, have you had any other
20 A. My mother and a friend, Mike McArtor. 20 college courses at any other school local?
21 Q. Mom's name? 21 A. |remember once |took a course over here at MCC.
22 A. Barbara Dulberg. 22 Q. What course was that?
23 Q. And the friend that was living there? 23 A. [believe it was college algebra.
24 A. Mike McArtor. 24 Q. Was it before or after MacMurray?
Fisher Court Reporting
‘ Rockford, lllinois
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1 A. Before. 1 Q. Rocket design?
2 Q. Since leaving MacMurray have you taken any 2 A. Graphic design.
3 additional college level course work? 3 Q. Okay. Where did you take those?
4 A. No. 4 A. Various locations throughout the suburbs.
5 Q. Have you had any vocational training of any kind? 5 Q. Arewe talking like one-week seminar-type
86 A. Yes. 6 programs, or is this a --
7 Q. Whatis the nature of that? 7 A. (Interrupting) Some were seminars. Some were
8 A. Heldelberg Academy. 8 personal where a canpany hired a teacher to come
9 Q. Whatis that Heidelberg Academy? 2 in and teach us the rew aspects of the program.
10 A. It's tolearn how to run printing presses. 10 Q. If I'm hearing what you're saying, you were
11 Q. Where is Heidelberg Academy located? 11 trained on how to operate graphic design
12 A. Whenl took it, itwas in-- | don't know. It 12 software?
13 was down in the city, a suburb., 13 A. Yes.
14 Q. Suburbs of Chicago? 14 Q. Was that for a specific employer of any kind?
15 A. Yes. 15 A. Intermatic, Incorporated.
18 Q. Tell me about that course. Is that just -~ is 16 Q. So the graphic design software training and also
17 that pretty short? Long? ls it intensive? What 17 the printing program. What else? Anything else
18 is it? 18 that brings to mind?
12 A. It's intensive, but if's short. 19 A. That'sit.
20 Q. When you say short, is it a day? A month? A 20 Q. When did you have the -- | guess strike that
21 year? 21 question. When were you employed at Intermatic?
22 A. However long you want to pay to go untll you're 22 A. |believe it was 1998 hrough 2008, 2009,
23 comfortable running. 23 somewhere in there. 1 don't remember the exact
24 Q. How long did you go? 24 Q. Are you employed today?
13 15
1 A. Two weeks. It was more of a certificate fo me. 1 A. No
-2 Q. Didyou take the vocational training in operating 2 Q. When was the last time you were employed,
3 printing presses for a particular employer? 3 starting from today and working backwards?
4 A. Yes. 4 A. May of 2011.
5 Q. Whowas that? 5 Q. Soif I'm hearing what you just said, you have
6 A. Intermatic, Incorporated 6 not had a job since this incident on June 28,
7 Q. Okay. And did you say you received a certificate 7 2011?
8 of some sort? 8 A. Correct.
9 A. Yes. 9 Q. Andwhere were you working? What was the job you
10 Q. How would you describe the certificate that you 10 had that ended in May of 20117
11 received? - 11 A. It was for Juskie Printing.
12 A. I'mtrying to picture itin my head. It's aform 12 Q. Juskie Printing?
13 that says that| completed the work. | haven't 13 A. Yes.
14 looked at it in years. 14 Q. How do you spell that?
15 Q. The training for a particular printing press? 15 A. J-u-s-k-i-e Frinting.
16 A. Yes. 16 Q. And that ended in May of 2011?
17 Q. Andwhat was the name of the printing press? 17 A. Yes,
18 A. ItwasanSM74. 18 Q. When did you start at Juskie?
19 Q. Allright. Besides the training certificate for 19 A. Yearsearlier.
20 the SM 74 have you had any additional vocational 20 Q. Wasita transition directly from Intermatic to
21 training of any sort? 21 Juskie?
22 A. Yes. 22 A. Notdirectly, no.
23 Q. Andwhy don't you tell me about that. 23 Q. Soitwould have been sometime after 2008 and
24 A. I hadseveralcourses ingraphic design. 24 2009 when you started at Juskie?
Fisher Court Reporting
Rockford, Illinois
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1 A. Yes. 1 Q. So priorto 1998 to 2008/2009, whenever you
2 Q. Was there any other employer in between those ftwo | 2 actually left, you were an employee?
3 companies? 3 A. Yes.
4 A. |hadmy --1did a side business. 4 Q. And after that you still did work for them on an
5 Q. Tell me about the side business. 5 independent contract basis?
6 A. Its name was Sharp Printing, Incorporated. . 86 A. Yes.
7 Q. Sharp? 7 Q. Okay. Now, the work that you did at Intermatic,
8 A. Printing, Incomporated, or Inc. 8 what was the nature of your business, your work?
9 Q. Okay. When were you running Sharp Printing? 9 A. Whenlwas running the printing presses or when
10 A. Yes. | started thatin 1999,-and | ended it the 10 I was doing the graphic design?
11 year this happened. 11 Q. Whatever you want to tell me about first.
12 Q. Soyouendeditin2011? 12 A. When | was rurning the printing presses, it's
13 A. Yes. 13 exactly what it is. | ran a printing press.
14 Q. Didyou end it before or after the incident on 14 Q. How long over that period of 1998 to roughly
15 June 28, 20117 15 2008/2009 were you running the printing press?
16 A. |ended itjust before. 16 A. Untill think it was 2003 or 2004,
17 Q. Soltake it thenyou're not blaming the demise 17 Q. And did you stop working the printing press
18 or the dissolution of the Sharp Printing, Inc. 18 position {o take on some other role?
19 company on this occurrence? 19 A. |was a--yes,in the office.
20 A. Correct 20 Q. And what was that role you took on?
21 Q. Okay. Andthen was there a period of time where 21 A. Graphic designer.
22 the Sharp Printing, Inc. business overlapped with 22 Q. And that could encompass a lot of things for a
23 your work at Juskie Printing? 23 layperson. When you say you were a graphics
24 A. Yes. 24 designer for Intermatic, what kind of work were
17 19
1 Q. And as you sit here today can you get any closer 1 you doing for them?
2 in terms of your period of employment at Juskie 2 A. |did catalog design, package design, collateral,
3 other than sometime after 2008 or '9 and then May 3 signage, brochures. Everything from business
4 of 20117 ’ 4 everything their company needed.
5 A. |had-itwas a1099, and | had done work for 5 Q. Forlntermatic?
6 Mark prior to me leaving Intermafic and after. 6 A. Yes.
7 It was an ongoing-type thing. 7 Q. Soyou were in-house -- you were doing in-house
8 Q. Okay. Soyou weren't actually employed then by 8 graphics design work for Intermatic?
9 Juskie? You're not on their payroll, | take it? 9 A. Cormect.
10 A. |was1099. So,no, ] guess not 10 Q. Youweren't in commercial graphic design or
11 Q. When you say 1099, are you saying that you were 11 anything where your sole business was to do that
12 an independent contractor? 12 for other companies?
13 A. Yes. 13 A. No.
14 Q. So you would do work for them, and they would pay |14 Q. And did you take — did you hold -- did you have
15 . you, and you would report the income based upon 15 a name for that position?
16 the gross payment? 16 A. Graphic designer.
17 A. Correct 17 Q. Did you hold that position then with Intermatic
18 Q. And did you record that income then and report it 18 until you left?
19 through Sharp Printing? 19 A. Yes.
20 A. No. Thatwas a self-employment. 20 Q. And the graphic design work that you did, was it
21 Q. Okay. The position you had at Intermatic, was 21 all computer-assisted?
22 that the 1099 position, or were you actually 22 A. Itwas all computer graphics.
23 employed? 23 Q. Isitall mouse entry, oris it keyboard entry --
24 A. Itwas1099. After | left Intermatic. 24 A. (Interrupting) Mouse and keyboard, yes.
Fisher Court Reporting
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1 Q. --oracombination? And is that the software 1 Thomas, what did you attempt to do?
2 fraining that you would get from time to time -- 2 A. |[tried to do the graphic design for the scratch
3 A. (Interrupting) Yes. 3 cards.
4 Q. -that you mentioned earlier? 4 Q. Okay. And if you could elaborate on that more,
5 A. Yes. 5 are you actually coming up with a concept or a
.6 Q. Ifthere was a new program that came on or new 6 picture that is going to be printed on the card?
7 version of the program, you would go get trained 7 A. Yes.
8 on it? 8 Q. And were you given parameters as to what they
9 A. Yes. 9 wanted it to look like, and you were trying to
10 Q. !don't want to oversimplify this, but is that 10 draw it, replicate it?
11 what you're talking about? 11 A. | would get the parameters, what size they wanted
12 A, Yes. 12 me to do it, and it was my job to come up with
13 Q. And then there was a period of time where you 13 the concept and the design. They had input on
14 were doing 1099 work for intermatic and also for 14 what they thought they wanted it to be.
15 Juskie Printing? ' 15 Q. And, again, I'm not trying to oversimplify what
16 A. Yes. 16 you were doing, but | get the impression as a
17 Q. Doing the same type of stuff? 17 layperson you're trying to come up with a picture
18 A. Yes, 18 that would be on the computer screen that would
19 Q. When you worked at Juskie, was that also work for 19 then be a concept you could flow past the
20 Juskie itself, or was it for customers of Juskie? 20 customer to see if it would work for the scratch
21 A. Juskie is a print broker, so it was for its 21 game?
22 customers. | worked for him, but. .. 22 A. Correct.
23 Q. Al right. And since June 28 of 2011 | take it 23 Q. And that's the program you used to do that which
24 you have not done any graphic design work 24 requires a series of key entries and mouse
21 23
1 whatsoever? 1 clicks?
2 A. Ihave tried. 2 A. Key entry and mouse, yes.
3 Q. When you say you have fried, what did you try? 3 Q. Whatwas it about -- two or three months after
4 A. |trled using a keyboard and a mouse. 4 this incident what was it that you were unable to
5 Q. Andwhen in relation to June 28, 2011 did you 5 do?
6 attempt to use a keyboard or mouse to do graphics 6 A. Type. |could finger peck. |couldn't type
7 design work? 7 anymore. Grabbing a mouse isn't exactly working
8 A. lwould say probably two or three months after 8 either.
9 that incident. 9 Q. Okay. And so you were only able to finger peck
10 Q. Was that for Juskie? 10 after this? That was one impairment or
11 A. No. 1 impediment to the job, correct?
12 Q. Who did you try and do work for? 12 A. Yes.
13 A. I'mtrying to remember his name. New person. 13 Q. And then you said something about the mouse.
14 Mike Thomas. 14 What is it about the mouse that is the problem?
15 Q. Whatkind of business does Mike Thomas have? 15 A. Grabbingit.
16 A. 1can't recall the name of the business right now 16 Q. Allright. So you tried that two to three months
17 but | can tell you the type of business. He did 17 after the incident, correct?
18 scratch-off game pieces. 18 A. (Indicates affirmatively.)
19 Q. For like a lottery company or something? 19 Q. Whatis it exactly -- which hand are you
20 A. Yes. Butitwasn'tlottery. It was where 20 complaining about, by the way?
21 companies wanted to give away a TV to their 21 A. My right hand. ,
22 employees, and they'd give them all scratch cards |22 Q. Right hand. And what is it about the right hand
23 and see who won, stuff like that. Promotions. 23 that impedes your ability to type with it?
24 Q. When you say you tried to do some work for Mike 24 A, It doesn't work right. It hurts.
Fisher Court Reporting
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24 26
1 Q. And you're saying it doesn't work right and it 1 Q. When you try to extend your arm straight out, it
2 hurts. Is that the same problem that affects 2 hurts?
3 your ability to use a mouse? 3 A. Yes.
4 A. Yes. 4 Q. Andwhen youtry and pull it in as far as it will
5 Q. Isyourleft hand problematic in any way? 5 go, it hurts?
6 A. Itis,yes. 6 A. Yes. In between it's pretty good.
7 Q. Whatis wrong with your left hand? 7 Q. You have seen some doctors concerning your teft
8 A. They call it tennis elbow or something. 8 elbow?
g Q. Okay. What have you been told this tennis elbow 9 A. Yes.
10 is? 10 Q. Who have you seen on the left elbow?
11 A. He said it's something about a tear in the muscle (11 A. Dr. Sagerman.
12 or ligament or something. 12 Q. Where is Dr. Sagerman located?
13 Q. And which part of your arm? 13 A. He has two offices; one in Vernon Hills and the
14 A. Elbow. 14 other in - it's down near Northwest Community.
15 Q. And are you connecting that to the events of 15 I don't know the name of the town.
16 June 28, 20117 16 Q. Whatis Dr. Sagerman's first name?
17 A. They said that it is the natural -- what is the 17 A. Scott.
18 word he used -- the doctor used? He said it's 18 Q. And have you seen.anybody else for the left elbow
19 perfectly natural that because of having to use 19 tennis elbow problem you have just expiained to
20 my left arm for everything, that it's overused. 20 us?
21 Q. When did you begin having problems with your left (21 A. No.
22 arm? 22 Q. What kind of treatment have you had on the left
23 A. About two months ago. It got real acute about 23 elbow?
24 two months ago. | was having little issues 24 A. l)ust started physical therapy.
25 27
1 building up to it, but then it got real acute. 1 Q. Allright. You have seen a doctor concerning the
2 Q. When you say "acute," it became real problematic? | 2 left elbow then. Have you ever heard the doctor
3 A. Strong, yes. 3 use the word extension?
4 Q. Whatkind of symptoms did you get with the left 4 A. He uses words | don't understand all the time.
5 hand two months ago? What flared up exactly? 5 Q. Flexion? Have you ever heard the word flexion?
6 A. Thatside of my elbow (indicating), the outside 6 A. He may have.
7 (indicating). 7 Q. Butthat doesn't register for you, though, what
8 Q. Justfor the record, you held your left arm 8 those mean?
9 across your body and pointed to the outside part g A. No. |1 showed him where it was. He knew right
10 of your elbow? 10 away. Hejust--that's...
11 A. Yes. 11 Q. Sofar you have talked about --
{12 Q. Isthat a fair description? 12 A. (Interrupting) He ran a couple of tests. He
13 A. Yes. 13 said, "This is what you have.”
14 Q. And was it painful? 14 MS. FREEMAN: Wait for the question.
15 A. Yes. 15 Q. You talked about you extending your arm and
16 Q. Doyou still have the range of motion? It's just 16 pulling it back toward you. That hurts at the
17 painful? 17 extreme ends, correct?
18 A. It's the range of motion that hurts when you 18 A. Yes.
19 extend it out or pull It all the way in like 19 Q. What about tumning the wrist palm up and paim
20 you're going to eat. 20 down? Does that hurt in the elbow area?
21 Q. Soit's painful as you're going through range of 21 A. Inthe extended, yes.
22 motion? 22 Q. Andwhich position makes the elbow hurt? |s it
23 A. The center range is fine. It's the extensor all 23 palm up or palm down or both?
24 the way out and all the way in. 24 A. Palmdown, fingers up.
Fisher Court Reporting
Rockford, Illinois
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1 Q. Have you heard the phrase supination, pronation? 1 until -- | mean, it bothered me, but | said
2 A. Those words I don't know. 2 something to Dr. Sagerman two visits ago and/or
3 Q. Okay. So other than with your arm straight out 3 -« SOITy - Y68, | think it was two visits ago,
4 at full extension and palm down, that is when you 4 and he ran me through range of motion tests and
5 describe it hurts, correct? 5 did some stuff, and he said this is perfectly
6 A. Fingers up (indicating). 6 natural. It can be treated. This is what, you
7 Q. So you have to -- you're closing your hand? 7 know, it is.
8 A. Fingers up (indicating). 8 Q. When you say last fall, we're talking about the
8 Q. Sothe wristis pointed up as well? 9 fall of 2012?
10 A. Yes. _ 10 A. Yes.
11 Q. Allright. So you have got your am out at full 11 Q. Otherthan the physical therapy, have you had any
12 extension and your wrist tilted with your fingers 12 injections in the elbow?
13 reaching upward? 13 . A. No.
14 A. Thathurts. 14 Q. Onthe right arm you went and had an EMG study
15 Q. That hurts? 15 where they check the nerves that go through your
16 A. Yes. 16 arm?
17 Q. And can you think of any other part of the range 17 A. Yes, they did some tests.
18 of motion of the elbow or | guess in combination 18 Q. Did they do the EMG test on the left arm as well?
19 .with the hand that causes pain? 19 A. No.
20 A. There are so many things that happen that | do 20 Q. Whattestdo you recall them doing on the left
21 that sets it off. Just from putting on your 21 arm other than just taking it through range of
22 jacket to all sorts of ~- | mean, grab a coffee 22 motion and touching it and doing things of that
23 cup and bend the wrist the wrong way when you |23 nature? ‘
24 turn it. I can't explain, 24 A. Thatwasit. It's new, so we're going to hope
29 31
1 Q. Okay. What are you wearing on your left wrist 1 physical therapy does it, you know.
2 today? 2 Q. And so based upon what he saw, this Dr. Sagemman
3 A. Theygave me a splint to wear. 3 then, so far he's putyou on physical therapy?
4 Q. Andis it something that it's hard plastic where 4 A, Yes.
5 you can't move your wrist, or is it a band of 5 Q. Areyouon any medications for the left elbow --
6 some sort? 6 A. (Interrupting) No.
7 A. It's gotametal plate in here. | think it's 7 MS. FREEMAN: Paul, | just want to
'8 metal -- metal, plastic. 8 remind you to wait until he gets his question
9 Q. The metal or plastic plate goes from the paim to 9 out, okay, and then just listen to the
10 . the wrist? 10 question. Okay?
11 A. Yes. It holds the wrist up at an angle. 11 Q. So thatis where we're at now with respect to the
12 Q. Doesitprevent you from putting your wrist down? 12 left elbow? It's been diagnosed as tennis elbow,
13 A. Downorup. 13 as far as you recall, and is being treated with
14 Q. Orup. Has anybody talked to you about carpal 14 physical therapy?
15 tunnel syndrome? 15 A, Yes. :
16 A. They said thatit's -- that this is like that. 16 Q. And has the doctor given you a prognosis in terms
17 The tendons are tormn or something. | don't know. |17 of when that may go away, if at ail?
18 Q. Okay. And how soon after June 28, 2011 was it 18 A. He said it takes time.
19 before you started noticing symptoms with your 19 Q. Thatis all you can tell me right now is it takes
20 left arm? Because this is the first notice -- 20 time?
21 haven't seen it in any of the records | have 21 A. |think he is hoping to see the --| can't say
22 received. 22 what he's hoping to see. | don't know.
23 A. Itstarted bothering me this past fall, and | 23 Q. Okay. | wantto go back to the attempts two to
24 didn't really -- | didn't even think about it 24 three months after the event when you tried to do
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1 some graphics design work. The left elbowwasnt | 1 A. Yes.
2 a problem at that time -- 2 Q. Thatwas painful, correct?
3 A. (Interrupting) No. 3 A. Yes
4 Q. --correct? So it was the right arm that would 4 Q. Andyou say it was on fire. Is that the way you
5 have been a problem? 5 described the pain, or was there some other
6 A. Yes. 8 symptom?
7 Q. Andwhatwas it about the right arm that you were 7 A. Itwas aburning sensation. Along with tingles,
8 unable to do the graphics design work? 8 along with cold.
9 A. Whatwas it? 9 Q. So cold bothered it?
10 Q. Yes. 10 A. Cold bothers it immensely.
11 A. |think itwas the fact that a chaln saw went 11 Q. You had tingles and a burning sensation?
12 through the muscle group. 12 A. Yes,
13 Q. Well, I'm not trying to be a smart aleck. I'm 13 Q. Anything else you can think of in the fingers you
14 asking symptomwise what was it about your right | 14 have talked about and the forearm?
15 arm that prevented you from doing graphics design |15 A. The forearm | have -- it's not the same thing.
16 work two to three months after the event? 16 it is not the same -- | don't know. The muscles
17 A. Ithurt. 17 hurt when | try to type or try to grab things.
18 Q. What part of your arm hurt, starting with your 18 Q. Okay. So with respect to the typing then, moving
19 fingertip up to your shoulder? 19 the fingers and thumb, did that enhance or
20 A. These two fingers (indicating) through to the 20 increase the burning, tingling and pain?
21 elbow, 21 A. Yes.
22 Q. Allright. Forthe record, you have pointed to 22 Q. Inthe fingers and thumb and the arm? Or just
23 -- we call it the pinky finger? 23 all those areas?
24 A. Yes. 24 A. It was from here to here (indicating).
33 35
1 Q. Andthen what some people may refer to as a ring 1 Q. And then you say when you grab things, too?
2 finger? 2 A. Yes
3 A. Yes. 3 Q. You grab and try to pick things up?
4 Q. And the middle finger, index or the pointer, and 4 A. Yes.
5 the thumb were not painful? 5 Q. That would also exacerbate these compiaints you
8 A. Thethumb hurts when | pull it in. 6 talked about; the burning, tingling and -~
7 Q. Is this how it was back two to three months after 7 A. (Interrupting) Yes.
8 the event? That is the period we're talking 8 Q. Other activities -- any activity involving
9 about now. 9 grabbing or using the fingers would create
10 A. Itwas on fire back then. 10 problems then?
11 Q. The pinky, the ring finger and the thumb? 11 A. Yes. ldon't even know where fo begin on that
12 A. Yes. 12 list.
13 Q. Painful and on fire? 13 Q. Allright. And certainly using the keyboard or
14 A. Yes. 14 grabbing the mouse, those are two activities that
15 Q. Allright. Now, you also said that the pain went 15 you described are part and parcel of the graphics
16 up your arm to your elbow? 16 design work?
17 A. Yes. 17 A. Yes.
18 Q. And which part of your arm? Like the underside? |18 Q. And those two activities would create, if I'm
19 The top? Which part? 19 understanding your testimony, the pain?
20 A. Nextto the bone on this side (indicating). 20 A. Yes.
21 Q. Okay. So no question it was painful in those 21 Q. What about if your right arm was just resting and
22 fingers, the two fingers you described, and the 22 your hand was resting? Was it painfu! at rest?
23 thumb, and also running down the forearm -- the 23 A. Yes
24 underside of the forearm to the elbow? 24 Q. Wasiittingling at rest?
Fisher Court Reporting
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1 A. Yes. 1 the incident.
2 Q. Wasitbuming at rest? 2 Q. Whnatwere you going to do there, as you recall?
3 A. Attimes. 3 A. |was going to do material handling part-time.
4 Q. Alliright. Sothat was two to three months after 4 Q. Whatdoes material handling mean to you?
5 the event, correct, when you tried the graphics 5 A. Moving material.
6 design work? 6 Q. Whatkind of material?
7 A. Yes, 7 A. Stesl
8§ Q. Yes? 8 Q. Were you going to use -- were you going to use
9 A. Yes. 9 your hands to lift it or operate a forklift?
10 Q. Have you tried it again since then? 10 What?
11 A. |have a computerathome andonceinawhilel |11 A. Well, from what | understood, the job was you
12 sit down and try to do some stuff. | can't get 12 take -- they make screws, so you take these
13 in more than ten minutes. 13 little things of screws, you put them into bigger
14 Q. Okay. So ifI'm hearing your testimony then, 14 buckets. You take the bigger buckets, put it on
15 since this happened you have not been able to 15 a rack, and then roll the rack down to where they
16 utilize your right arm and hand for computer work 16 wash them or something.
17 for more than ten minutes? 17 Q. You understood it then that the machine was going
18 A. Correct. 18 to be pouring all the screws into a bucket, the
19 Q. You have not been able to -- after ten minutes 19 screws that are being made?
20 you're no longer able to bear the symptoms then 20 A. It dumps them into this -- they showed it to me.
21 that arise? 21 It dumps it into a stringer thing.
22 A. Itstarts ramping up, and | have to quit. 22 So they were going o -- you were going to be at
23 Q. Have you applied for disability? 23 a machine that was dumping screws into a small
24 A. Yes. 24 holding device of some sort, and you were going
37 39
1 Q. Didyou getit? 1 to put that into a larger bin?
2 A. 1amin the application process. 2 A. Yes
3 Q. When did you first apply? 3 Q. Whichwas on some kind of a movable cart?
4 A, 1think it was January of last year, so about a 4 A. Then from there you had to put it on the movable
5 year-ago. 5 cart.
6 Q. Where does the process stand? Did you applyand | 6 Q. So you were going to -- the screws were going to
7 get rejected, or are you appealing? 7 pour into some smaller container, you were going
8 A. The firstthing | was told, they rejected the 8 to pick that up, dump it into a larger one, fill
9 first, and now I'm in -- they call it an appeal 9 that up and then put that onto a cart?
10 process | think. 10 A. Yes.
11 Q. What was the nature of the rejection, if you 11 Q. What was going to be the weight of those?
12 recall? 12 A. 1was told approximately 70 pounds.
13 They recognize that | was severely impaired but |13 Q. 70 pounds for the bigger one that you would be
14 not disabled. That's what the letter said. 14 moving to the cart?
15 Q. Okay. Allright. Since then, June 28 of 2011, 15 A. Yes.
16 you have not -- | know there was a job that you 16 Q. Whatleads you to believe you actually had a
17 referenced in your Interrogatory answers that you 17 position other than applying for it?
18 had applied for and received an offer of 18 A. They told me to start that following Monday.
19 employment? ‘ 19 Q. Was this all oral?
20 A. 1was working for Mike -- you're referring to 20 A. No - well, yes. They already had me on the
21 Mike Thomas? 21 books. | had done work for them in the past.
22 Q. No. AMS Screw or something? 22 Q. Wnen did you do that?
23 A. |was due to start AMS Screw prior to the 23 A. The yearearlior.
24 incident. | was due to start it the week after 24 Q. Sothat was something in addition to the 1099
Fisher Court Reporting
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while you were waiting for hopefully full-time
work, was it the same job you were telling us
about a minute ago?

Yes.

The one where you'd take the screws, pour them
into the bigger container and move them onto a
cart?

>

40 42
1 work you were doing? 1 there by fall full-time. But whether that ever
2 A, That-yes,yes. 2 flew or not, | -- it never ﬁappened;
3 Q. Allright. 3 Q. Okay. Prior to this happening you would get
4 A. 1 forgot all about that. 4 calls from your supervisor saying "Look, we have
5 Q. Tellme - 5 some part-time work for you"?
6 A. (Interrupting) Yes. 6 A. Well, what would happen -- | can kind of explain
7 Q. --when did you start doing this work, the 7 this. What would happen is | would call Joe.
8 material handling work for AMS Screw? 8 He's the guy that runs it.
2 A. 2009 or 2010, somewhere in there. I'm not sure 9 Q. Whatis Joe's jast name?
10 exactly when. 10 A. Groves.
11 Q. Was itjusta part-time deal? 11 Q. Groves?
12 A. Itwas. | was hoping it would lead to something 12 A. Groves, G-r-o-v-e-s. And | would say, "l have a
13 more stable, yes. 13 couple of weeks open. Do you have anything?"
14 Q. Was it on a temp basis directly through AMS Screw |14 Q. Okay.
15 or through an agency of some sort? 15 A. And then he would keep that in mind and then get
16 A. It was directly through them, 16 back to me when he did.
17 Q. And how would you know when to come in and when |17 Q. So Joe Groves knew that you were available? If
18 not to.come in when you were doing the temp work? | 18 circumstances on his end warranted it, he would
19 A. The supervisor would call me and say, "We havea | 19 just call you?
20 spot for you. You want to come in?" 20 A. |wasn't available all the time.
21 Q. Anditwas just -- those were temporary stints? 21 Q. Right. He would call you. If you were
22 A. Theywere. And he was working withme to try to | 22 available, you would go in?
23 make it full-time, so | was doing all of these 23 A. Yes.
24 part-time hoping to get the full-fime. 24 Q. And that happened how often prior fo June 28 of
41 43
And the work you were doing, the part-time work 20117

I think twice. | don't remember exactly. |
think twice.

Okay. And then the situation, whether it was
going to be the next day or within a week after
this ocourrence, you were planning to go
participate in one of these temporary stints
after this event, correct?

O ® ~N O O A W N =
O ®© N O O H W N =

A. Yes. A. Yes,

10 Q. And then you were going to start you say the 10 Q. Do you believe that the stint that was planned

11 following Monday after this happened? 11 after the event was any more or was different in

12 A. |believe it was the following -- it was the 12 any way than the prior stints?

13 following week. It was — it was right before 13 A. No.

14 the Fourth, so | don't remember. | would have to 14 Q. Ifyou understand the question,

15 look at a calendar. 15 A. No.

16 Q. So relatively soon after this happened it was 16 Q. Itwas the same?

17 your expectation you were going to begin 17 A. Yes.

18 : employment with AMS? 18 Q. It was your hope that the more you did these

19 A. Yes. 19 temporary stints, the more likely you would have
20 Q. Was it going to be more than just one of these 20 a chance to get full-time employment?

21 part-time stints-that you were talking about? 21 A. Yes,

22 A. Itwas scheduled fo be either a week or two 22 Q. Would you agree that as of June 28, 2011, though,
23 weeks. | don't remember. And Joe, the guy who |23 you had not had a promise of full-time

24 runs it, said he is going to fry to get me in 24 employment?
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1 A, [Ihad no promise of full-time employment. 1 Q. Okay. Soyou went for some interviews for a
2 Q. Have you tried to go back at any time since 2 couple of graphics design positions?
3 June 28 of 2011 to | guess fill one of these 3 A. Yes
4 temporary stints that you have done in the past? 4 Q. To do similar things to what you were doing
5 A. No. They called. 5 before?
6 Q. When you say "they," Joe called? 6 A. Yes.
7 A. Yes. 7 Q. Anddid you get either one of those jobs?
8 Q. So Joe Groves called when in relation to June 28, 8 A. No.
9 20117 8 Q. Whyisit, if you know?
10 A. A few months after. 10 A. I'mnot sure.
11 Q. And what happened on that event where he called 11 Q. Did they have you sit down at a computer terminal
12 to see if you were interested? 12 and try and generate any work?
13 A. Yes. 13 A. Yes.
14 Q. What happened? 14 Q. And were you able to do it?
15 A. He knew what had happened. He said, "Do you 15 A. They saw the shaking of the hands and whatnot.
16 think you can do it?" And | said, "I don't think 16 Basically sald "We can't use you."
17 so." 17 Q. Where were these two companies that you sat for
18 Q. Isthat the only time there was an exchange over 18 and attempted to do graphics design or at least
19 possibly taking another temporary stint? 19 illustrate your abilities?
20 A. Heactually came out to my home. He knewwhere! |20 A. One of them was on the northwest side of the
21 lived, and he came out to my home, and he knew 21 city. I only went in there once.
22 right away [ couldn't do what they were asking to 22 Q. The name of it?
23 be done. 23 A. [I'mtrying to remember. | can go back through my
24 Q. So youhave tried going back to the graphics 24 e-mails and find the name where they contacted me
45 47
1 design work? 1 through. |don't know it offhand. They were
2 A, Yes. 2 kind - they told me that they found somebody
3 Q. Andthat's too painful to do because of the 3 more compatible.
4 keyboard entry and the mouse function? 4 Q. Sothere was one company, and you said it was on
5 A. Yes. 5 the northwest side of the city, meaning Chicago?
6 Q. And then you kind of self -- you made a decision 6 A. It's the suburbs,
7 on your own, given your situation, it was 7 Q. Okay. Northwest suburbs. And you would try, if
8 unlikely that you could do the work for AMS 8 we asked your attorney, to locate the name of
9 Group; is that right? 9 that company?
10 A. Oh, lknew I couldn't do it. 10 A. Ican try if | still have the contact.
11 Q. Right Youdecided that? 11 Q. And you said there was a second one as well.
12 A. Idon't think | decided it. 1think my body 12 Where was that?
13 decided it. 13 A. I'm pulling a blank.
14 Q. Okay. So your body was telling you that you 14 Q. There was one, but you're drawing a blank on it?
15 couldn't do that job? 15 A. Yes,
16 A. |couldn't pick up those buckets, no. 16 Q. Isit possible that your computer database at
17 Q. Other than those two potential avenues of 17 home would have some information that might
18 employment or income, have you undertaken any 18 refresh your memory?
19 other effort to find a job? 19 A. It may. | haven't used that computer in so long
20 A. Yes. | went on several different interviews. 20 anymore, | don't even know if it will boot up.
21 Q. Forwhat kind of jobs? 21 But, yes, it may.
22 A. Graphic design, 22 Q. And atleast one of these companies you went to
23 Q. |thought you said you can't do that. 23 you had to sit down and illustrate your graphic
24 A. When you got bills, you try. 24 design abilities?
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1 A. Yes. 1 you were unable fo do that temporary stint that
2 Q. Didyou have to do that at both or just the ons, 2 you had lined up?
3 if you recall? 3 A. Right
4 A, Justone. 4 Q. How many days or weeks was that planned for when
5 Q. Allright. For the graphics design positions, 5 you were working?
6 you have at least tried to get two others since 6 A. ldon'tremember, butlt was one or two. [ know
7 then, right? 7 that.
8 A. Yes. 8 Q. One ortwo days or weeks?
9 Q. Wereyou going to be doing 1099 work for them or 9 A. Weeks.
10 actually be employed by those two companies? 10 Q. Allright. So if it was a 40-hour week, it would
11 A. lwas trying to be employed. 11 be 40 times the $10 hourly rate?
12 Q. And then besides these two attempts at graphics 12 A. Yes.
13 design positions, any other attempts of 13 Q. And if it was the two weeks, it would be that
14 employment since June 28, 20117 14 80 hours at ten bucks an hour?
15 A. No. 15 A. Yes,
16 Q. Do you remember signing Interrogatory answers 16 Q. Past that have you made any other calculations on
17 saying that you would be making a claim for lost 17 your end | guess pursuant to what you believe you
18 earnings? 18 have lost in the form of income?
19 A. 1don't know what you mean by Interrogatory 19 A. The biggest loss | suffered was not being able to
20 answer. 20 renew with Juskie later on,
21 Q. There is some written questions that we sent to 21 Q. Renew in what sense — so, first of all, with
22 your attorney to have you answer. And | don't 22 respect to AMR, other than that one to two-week
23 want to get into what you and either your 23 stint, from your vantage point are you claiming
24 attorney here or Mr. Mast may have talked 24 that you have lost more income that you could
49 51
1 about - 1 have received through AMS Screw?
2 A. (iInterrupting) | remember he asked me some stuff. 2 A. With Juskie Printing the contract that he had was
3 Q. Takealook at the last page -- nope, not the 3 up in May prior to this incident. Thatis why |
4 last page. It will be the fourth from the back. 4 was looking for other work to fill, pending
5 Is that your signature? 5 Juskie getting a new contract with his customer,
6 A. Yes. 6 okay, which would have extended my work there as
7 Q. |should say for the record [ tendered to you 7 well.
8 Exhibit No. 1. That is your signature on the 8 Q. Okay. Soyour hope at the time this happened was
9 fourth-to-the-last page? 9 not to go full-time with AMS Screw? You were
10 A. Yes. 10 hoping that Juskie renewed their contract so you
11 Q. Question No. 6 asked about whether you would be 11 could continue 1099 work?
12 claiming any lostincome as a result of the 12 A. |was hoping to get work anywhere | could get it.
13 injuries, including wages and salaries, and then 13 Q. Waell, | know that turned out to be the case; but
14 there is this listing of AMS Screw Products. 14 heading into this event on June 28, 2011, was it
15 Do you see that? 15 your hope that you would be able to do the 1099
16 A. Yes. 16 work for Juskie or leave that --
17 Q. And Joe Groves, that's the guy you mentioned that 17 A. (Interrupting) It was my hope I could do hoth.
18 would call you from time to time? 18 Q. Al right. So your hope was fo continue to do
19 A. Yes. 19 1099 work for Juskie, and also as needed, fill in
20 Q. Isthat the hourly rate you would get for your 20 at AMR, potentially get a full-time job?
21 temporary work? 21 A. AMS,
22 A. Yes. 22 Q. AMS, Let me start the question over then. So
23 Q. And then when we talk about being hired but not 23 heading into this event that happened on June 28,
24 able to pursue employment due to the accident, 24 2011, were you not actively doing work for Juskie
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1 because their contract had ended? 1 does. How did you {earn that Juskie actually got
2 A. Yes 2 the contract that may have been able to provide
3 Q. Andyouwere doing temporary work periodically 3 you with more 1099 work?
4 for AMS? 4 A. Hetold me.
5 A. Yes. 5 Q. Markdid?
6 Q. And thatwas on an as-needed basis when Joe 6 A. Yes.
7 Groves called? 7 Q. Did he call afterwards and say, "Hey, we're ready
8 A. Yes. 8 for you"?
9 Q. Thatwas your hope moving forward, that there 9 A. Yes.
10 would be a new contract for Juskie and that you 10 Q. And you had to tell him you couldn't do the work?
11 could do some 1099 work, correct? 11 A. |couldn't do anything at that point.
12 A. Yes. 12 Q. Is that when you tried -- you said two to three
13 Q. Andthen also as-needed fill in at AMS? 13 months afterwards you tried to do the work and
14 A. Yes. 14 you couldn't?
16 Q. And hopefully get a full-time job at AMS if that 16 A. Mark called not long after the incident, within a
16 ever arose? 18 month, and 1 couldn't do anything at that point.
17 A. Yes. 17 You didn't see me come out of my house.
18 Q. And when you were doing 1099 work for Juskie, 18 Q. So he called within a month of this thing
19 what did that mean to you in terms of gross 19 happening and you told him there is no way you
20 receipts? 20 can do it?
21 A. |can tell you what | made that year from him in 21 A. Yes.
22 five months. You can do the math from there. 22 Q. Did he ever revisit the possibility of doing work
23 Q. Okay. Well, what did you make? 23 for Juskie with you?
24 A. Itwas 18,000. 24 A. |have known Mark for a lot of years. We talk on
53 » 55
1 Q. The first five months of 2011 you made 1 and off about various things.
2 18,000 as a 1099 worker for them? 2 Q. Does that mean he did or he did not? |don't
3 A. Yes. 3 know.
4 Q. Andyouwould have to take all of your expenses 4 A. Yes. He's probed. He knows it's done.
5 out of that? 5 Q. So periodically he will inquire about it, and
6 A. Yes. 6 each time you have told him no, | take it?
7 Q. Andthen at AMS do you have a recall what you may 7 A. (Indicates affirmatively.)
8 have made at AMS during that first -- 8 Q. Isthatayes?
9 A, (Interrupting) Not much more than that, the $10 9 A. Yes.
10 an hour. They didn't pay. 10 Q. Juskie -- what is the full name of that company?
11 Q. And there was two or three stints where you 11 A. Juskie Printing, Inc.
12 worked for them, as you recall? 12 Q. Where is it located?
13 A. Yes. 13 A. The last, it was down on Chicago Avenue out near
14 Q. Andthose might have been a week or two each? 14 -- lused to take -- | know how to get there. |
15 A. Right 15 don't know the town it's in. | used to take 355
16 Q. Allright. Anddo you know, did Juskie get that 16 down, get off in -
17 contract? 17 Q. (Interrupting) Do you have a phone number for
18 A. Yes, he did. 18 Juskie?
19 Q. Who was your contact person at Juskie? 19 A. |have itat home.
20 A. WMark. 20 Q. Okay. So other sources of income that you had
21 Q. Whatis his last name? 21 before the incident besides Juskie that we have
22 A. 1know his last name, and I'm drawing a blank. | 22 talked about and then AMS? Were there any others
23 know his last name well. 23 that stick out in your mind?
24 Q. Maybe it will come to you later. Tell me if it 24 A. Thatwasit.
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1 Q. And you have not had any income from either of 1 Q. Whatisthe connection?
2 those two sources -- 2 A. Heis Caroline's son.
'3 A. (Interrupting) The only other place | was getting 3 Q. Areyouand David grade school buddies? Middle
4 income prior to that was Intermatic when they 4 school buddies?
5 needed work, and that was -- that was less than 5 A. High school.
8 Juskie. 6 Q. AtJohnsburg?
7 Q. Did you get any work from Intermafic in the five 7 A. Yes,
8 to six months in 2011 that preceded this event? 8 Q. Were you and he like close socially in high
9 A. (Indicates negatively.) 9 school?
10 Q. [take it then you haven't done any projections 10 A. More right after high school.
11 of lost income? 11 Q. How was it that the two of you became connected
12 A. No. 12 more so after high school? You knew who he was
13 Q. Have you ever been in the union? 13 in high school, | take it?
14 A. No. 14 A. 1think we knew all the same people.
15 Q. Everbeen in the military? 15 Q. So there was a common group of acquaintances
16 A. Yes. 16 through high school?
17 Q. Which branch? 17 A. Yes.
18 A. Army National Guard. 18 Q. And then describe the relationship as it evolved.
19 Q. Were you active service Army or just National 19 | mean, did you see each cther socially?
20 Guard? I'm not diminishing it, but I'm trying to 20 Recreationally? | mean how?
21 distinguish those two. 21 A. It was we would do dumb things together, you
22 A. Two weeks out of the year you're active service. 22 know. Socially, recreationally.
23 The rest of the time you're National Guard. 23 Q. Youever work together?
24 Q. Okay. And sowhat period of time were you Army 24 A. Onthejob?
57 ) 59
1 National Guard? 1 Q. Anywhere.
2 A. Oh, from the time | was 18 or 19 until the time | 2 A. Like as employment, no.
3 was 22 or 23. Somewhere in there. 3 Q. Okay. What kind of social or recreational
4 Q. Didlaskyou - have you ever been married? 4 activities would you participate in from time to
5 A. Yes,lthinkso. 5 time with him? Bowling leagues? Golfleagues?
6 Q. Haveyou? 6 A. Didabowling league together. He was into
7 A. No. 7 restoring cars, and he did it in his mom’s
8 Q. Allright. 'm going be- I'm going to shift 8 garage, and everybody kind of kicked in a hand to
9 over to the event that is the subject of the 9 help him.
10 Jawsuit. Where did this happen? 10 Q. Okay. Is he married, if you know?
11 A. AtCaroline McGuire and Bill McGuire's house. 11 A. Heis.
12 Q. Thatis listed in the Complaint as 1016 West 12 Q. Did you go to their wedding?
13 Elder? 13 A. Yes,|did.
14 A. Thatsounds like it. 14 Q. Do you know if he has any children?
15 Q. Did you know the McGuires prior to this 15 A. No-children -- oh, wait. He might have --1
16 happening? 16 don't know. That's...
17 A. Yes. 17 Q. Did he have any back in June of 2011, if you
18 Q. Howis it that you knew the McGuires? 18 know?
19 A. Grew up in that neighborhood. 19 A. He may have. I'm not sure.
20 Q. Thereisanother feliow that is named in the 20 Q. |take it you're not like a godfather or anything
21 lawsuit, Dave Gagnon? 21 to his child?
22 A. Yes. 22 A. No.
23 Q. Is he connected to the McGuires, ifyou know? 23 Q. |mean,|cankeep askng more and more questions
24 A. Yes. 24 that come into my mind about how you might have
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1 -- or what your relationship with Gagnon may have 1 each other from time to time as needed?
2 been before this. ! was hoping to hear from you 2 A. Yes.
3 how you describe it. 3 Q. Okay. What kind of stuff do you recall over the
4 A. Waell,it was justfriends hanging out after yearé 4 years helping David with or him helping you with?
5 of high school 5 A. 1remember pulling his car out of the ditch when
6 Q. How often would you see him then | guess on a 6 It snowed and he called me. | remember
7 monthly basis? 7 approximately ten years earller him helping me
8 A. Recently or- 8 fix my roof after a storm. Eariler than that |
9 Q. (Interrupting) Before this happened. 9 helped him numerous amounts of time with sanding
10 A. Howlong before this happened? 10 body parts to a car when we were In our 20s.
11 Q. Let's go with the first two years immediately 11 Q. Okay. What about -- obviously we're going to
12 preceding this incident. How often would you see 12 need to talk about chain saw usage prior to
13 him? 13 June 28, 2011. Had you ever been anywhere with
14 A. Oh, notthat often. Once or twice a year maybe. 14 David Gagnon where a chain saw was involved?
15 Q. Okay. Was there a higher frequency immediately 15 A. Yes.
16 after high school? 16 Q. Okay. Where was that?
17 A. Oh,yes. 17 A. It was on Carol's property.
18 Q. Apparently it waned over time? 18 Q. Allright. Anywhere else besides Caroline
19 A. Yes. 19 McGuire's property?
20 Q. Sointhe two years or so before this happened, 20 A. [I'mnotsure. |don’tthinkso.
21 June 28, 2011, you would only see him once or 21 Q. PutMr. Gagnon aside. Have you ever used a chain
22 twice a year? 22 58w -~
23 A. Maybethree orfour. Afew times a year. | 23 A. {(Interrupting)Yes.
24 mean, I'm not sure of the exact number. 24 Q. --personally?
61 : 63
1 Q. Okay. And this is an estimate, correct? 1 A. Yes.
2 A. Yes 2 Q. Priorto this day, June 28, 2011?
3 Q. Andwould this just be in passing, or was it set 3 A. Yes.
4 plans to see him? 4 Q. How many times do you think you might have been
5 A. For-well, for some reason or another he would 5 on Caroline McGuire's property prior to June 28,
6 want to see Mike, who was living with me, or 6 2011 where you were engaged in any activity
7 another friend of ours, and he would say, "I'm 7 involving a chain saw?
8 going over here. I'll meetyouthere," you know, 8 A. |vividly rememberonce.
9 and we would run into each other, you know. 9 Q. Oneothertime?
10 Q. Soitwould be the contact you had with him then 10 A. Yes.
11 in recent years prior to the event was more just 11 Q. Andhow and when in relation to June 28 of 2011
12 happenstance, overlapping of friends and 12 was that?
13 acquaintances? 13 A. A fewweeks prior.
14 A. Yeah. Well, if he needed help or | needed help, 14 Q. Okay. And other than that one that you actually
15 you know, | think that that was a given. 15 recall and then June 28, 2011, that is the extent
16 Q. Okay. | asked you if you ever worked together. 16 as you sit here today you can recall?
17 You guys never worked for a company or an 17 A. Yes.
18 employer where you were both on payroll there 18 Q. Did you ever work with a chain saw in combination
19 together, correct? 19 with David Gagnon on any other person’s property?
20 A. Correct. 20 A. Notthat|remember.
21 Q. Now, obviously there is this incident on June 28 21 Q. Before June 28 of 2011 did you personally have an
22 of 2011 where you were with him, correct? 22 appreciation for any risks that might be
23 A. [Iwasonthe property, yes. 23 presented by a chain saw?
24 Q. And then you mentioned that you guys would help 24 A. Saythatagain.
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1 Q. Sure, |wantto know if you had -- heading into 1 and Mr. McArtor may have been involved in
2 June 28 of 2011 if you had any understanding as 2 projects where a chain saw was used?
3 to any hazards that might be associated with 3 A. Yes.
4 chain saw use. 4 Q. And inthose situations would you be the
5 A. Yes, It's dangerous. 5 operator, or would you be the helper?
8 Q. Whatis dangerous? What was dangerous about it 6 A. 1would bethe helper.
7 from your vantage point? 7 Q. Didyou ever have a situation where he was
8 A. A chainsawis dangemus, period. 8 helping you and you were operating a chain saw
9 Q. Okay. ! mean, ifit's just sitting there not 9 then?
10 running, is it dangerous? 10 A. WhereMike McArtor was helping me and ] was
11 A. [I'm notsure what you mean. 11 operating it?
12 Q. Okay. Youmentioned that you had used chain saws 12 Q. Yes. Corect.
13 before? 13 A. Yes.
14 A. Yes. 14 Q. Are you able to count how many times that
15 Q. And you have used them without David Gagnon being | 15 occurred?
16 present? 16 A. I'mnotsure, butit's more than a few.
17 A. Yes. 17 Q. Onthose few -- well, were there other people
16 Q. Can you give me any estimate as to how many times 18 from time to time that helped you as well while
19 you might have used a chain saw prior to June 28, 19 you were using a chain saw?
20 20117? 20 A. Yes.
21 A. Mysdf? 21 Q. And on those occasions where it was somebody else
22 Q. Yes, 22 or maybe it was Mr. McArtor, did you form any
23 A. Hundreds. Maybe not hundreds, butenough wherel | 23 opinions about the potential hazards or risks to
24 can'tcount. 24 the people that were helping you that a chain saw
65 67
1 Q. Allright. And during those periods where you 1 might present?
2 were using a chain saw, you formed the view that 2 A. Yes.
3 chain saws can be dangerous? 3 Q. Whatkinds of risks are those to the other
4 A. \Vern. 4 people?
5 Q. And whattype of dangers did the chain saw 5 A. Keepthem as far away from it as possible.
6 present from your experience using it? 6 Q. And the risk to the helperis also —-
7 A. [Itcutsthroughthings very rapidly. 7 A. (Interrupting) If they are too close, yes.
8 Q. Sothe operator could be cut? 8 Q. --beingcut-
9 A. Yes. 9 A. (Interrupting) Yes.
10 Q. Andyou knew that before June 28 of 2011, 10 Q. And at any point in your lifetime prior to
11 correct? 11 June 28 of 2011 had you ever been trained by
12 A. Yes. 12 somebody who was a skifled chain saw operator?
13 Q. Did you ever use a chain saw in tandem with 13 A. No. '
14 anybody else helping you prior to June 28, 20117 14 Q. Had you ever had a job where your primary purpose
15 A. Yes. 15 was to use a chain saw?
16 Q. This fellow that lives with you and your mom, 16 A. No.
17 what is his name again? 17 Q.  All'your experience with a chain saw, would you
18 A. Mike. 18 agree, would be just personal use and experience?
19 Q. Mike. Whatis his last name? 19 A, Justbackyamd trimming down limbs.
20 A. McArtor. 20 Q. Kind of on-the-job training?
21 Q. Did Mr. McArtor ever assist you while using a 21 A. Justmy house,
22 chain saw? 22 Q. Do you recall ever sitting down any time prior to
23 A. Yes. 23 June 28, 2011 on those occasions where you were
24 Q. |mean, is that multiple times in the past you 24 using a chain saw and reading an operator's
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1 manual? 1 user or helper.
2 A. Oh,yes. 2 A. Heat.
3 Q. Youhave read an operator's manual for a chain 3 Q. Heat?
4 saw? 4 A. Yes.
5 A. Whenlwas younger, yes. 5 Q. Anything else you can think of?
6 Q. We're going back to like immediately after high 6 A. Fragments. The wood chips, you know.
7 school? 7 Q. The saw dust and debris that might fly off -
8 A. We're going back to eighth grade. 8 A. (Interrupting) Yes.
2 Q. Eighth grade? 9 Q. - during cutting?
10 A. Yes. 10 A. Yes.
11 Q. So this was going back when you first started 11 Q. Okay. Anything else that brings to mind?
12 using a chain saw? 12 A. I'mtrying to think back of -- way back when he
13 A. Yes. 13 taught me that.
14 Q. When you first started using a chain saw, did you 14 Q. If something comes up, let me know. Have you
15 take it upon yourself to read the manual and 15 heard the phrase of binding or blade bind?
16 begin using, or did some adult help you with that 16 A. |know what binding is, yes.
17 process? 17 Q. What does it mean to you?
18 A. Somebody helped me. 18 A. It means the blade bound. Itfroze up. It may
19 Q. Whowasit? Your dad? 19 have overheated, you know. Lack of lubrication,
20 A. Yes. 20 something along those lines. There are many
21 Q. Ishestill alive? 21 things that could happen.
22 A. No. 22 Q. Blade binding to you then is something where the
23 Q. AndIknow this is going back a ways. What do 23 blade just stops, the motion of the blade stops?
24 you recall your father telling you about chain 24 A. No.
69 71
1 saw operation when he first taught you how to do 1 Q. Okay. You said it has something to do with
2 it? ‘ 2 overheating or lack of lube?
3 A. Same thing he told me about all power tools. 3 A. Well, you can bind anything, any power tool, when
4 Q. Whatwas that? 4 you're cutting something either by bending it. |
5 A. Handle them with extreme care. 5 would guess | have --1 had a blade bind once on
8 Q. Soyoushould handle any power tool with extreme 6 me.
7 care? 7 Q. Achain saw blade?
8 A. Yes. . 8 A. Yes.
9 Q. Do yourecall any specific instructions or 9 Q. Andwhathappened?
10 admonitions about chain saw usage? 10  A. It bent the bar that the chain rides on.
11 A. He taught me the maintenance. He taught me how |11 Q. Okay. Allright. So | ne&d to get a little more
12 to use it, how to -- what side of the blade to 12 detail about what you understand binding or blade
13 cut with, things like that, yes. 13 bind might be. It can happen, you said, if the
14 Q. So he demonstrated it for you? 14 biade overheats?
15 A. Yes, 15 A. Yes.
16 Q. Besides the risks, are you -- strike that 16 Q. If1 understand, the chain just goes around on
17 question. Are you aware of any other known risks 17 that blade, correct?
18 associated with a chain saw other than cutting 18 A. Yes.
19 from the chain? 19 Q. There is a long metal blade that comes out from
20 A. No. 20 the power portion of the chain saw, right?
21 Q. And/!'mnot- I'mnot even saying there are any. 21 A. Correct.
22 I'm just asking you what other risks that you're 22 Q. Andthere is a groove where the chain goes around
23 aware of that might be associated with a chain 23 in a circular fashion?
24 saw other than the actual blade injuries to a 24 A. Yes.
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1 And the motor propels that blade? That's a 1 with part of that blade?
2 simple description ofit, but that is how it 2 Yes.
3 works? 3 And what is the kickback zone, as you understand
4 Yes. 4 it?
5 Q. Andwhen we talk about binding, are you talking 5 A. Idon't know what technically it would be, but |
6 about the blade getting bent? 6 wouldn't want to be in the way of it,
7 A. Thatis the way that | have had it bind. 7 Q. Allright. So you don't have a specific
8 Q. Soifthe blade that has the groowe that the 8 understanding headinginto June 28 of 2011 what
9 chain operates on, if that bends, the chain 9 the kickback zone may be, correct?
10 wouldnt move? 10 A. No.
11 A. Correct. 11 Q. Butyou were aware that thereis such a thing as .
12 Q. Orifpart of it needs to be lubed, to get a good 12 a kickback?
13 free flow of that chain, the chain needssome 13 A. Have | heard of that? Yes.
14 lubricant as it glides arcund on thatblade, 14 Q. And have you ever seen that happen priorto
15 correct? 15 June 28 of 20117
16 A. Yes. 16 A. [I've felt it happen when | have operated a chain
17 Q. And ifthere is no lubricant, that can affect the 17 saw when | was younger. :
18 ability of the blade to -- I'm sorry -- the chain 18 Q. And have you ever seen it happen to somebody
19 to spin on that blade? 19 else?
20 A. Yes. 20 A. No. I'm usually the one that operates. It's
21 Q. Andifthereis inadequate lubricant, thenthe 21 very rare that I'm standing assisting.
22 blade can actually heat up? 22 Q. The kickback, that is the situation, in
23 A. Yes. 23 layperson's terms, where the blade actually comes
24 Q. And at that point can the motion ofthe chain 24 back toward the operator?
73 75
1 just stop becauseit's overheated? 1 A. (Indicates affirmatively.)
2 A. Yes. 2 Q. Yes?
3 Q. Have you ever heard the phrase binding or blade 3 A. Yes.
4 bind used in connection with an actual cutting 4 Q. And you said you experienced that once?
5 operation? 5 A. Yes,
6 A. Yes. 8 Q. Wherethe blade actually kicked back toward you?
7 Q. Asthe cutis occurring, the pressure ofthe log 7 Or were you holding it such thatit wouldn't?
8 or tree that is being cut can pinch against that 8 A. Inmy case the blade kicked forward. It pulled
9 . blade? 9 the saw. It didn't kick back. | was kind of
10 A. |can see that happening, yes. 10 reversed.
11 Q. Are you aware ofthat? Is that a riskthat you 11 Q. You have never experienced where it actually came
12 know of or knew of before June 28, 20117 12 back toward the user?
13 A. Yes. 13 A. |have never had the type of debris around that
14 Q. Have you ever heard of a kickback? 14 would cause that, | don't think.
15 A. Yes. 15 Q. Have you ever read any manuals or been taught as
16 Q. Whatis a kickback, as you understand it? 16 to ways to avoid kickback?
17 A. It's usually when something other than what 17 A. Remove all the debris surrounding the area.
18 you're intending to cut is in the way, and like 18 Q. Okay.
19 you actually hit a second log, okay, and it will 19  A. | was warned what kickback was when | was first
20 kick back because you're trying to cut through 20 taught it. You don’t want anything in the way
21 two different items. That's my understanding of 21 other than what you're cutting. My understanding
22 it. | may not be technically right, but.. .. 22 of kickback, the way that | was taught, it
23 Q. Okay. Are you aware ~ maybe you have never 23 usually requires hitting a second object.
24 heard this -- there is a kickback zone associated 24 MS. FREEMAN: Wait for the question.
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1 Okay? 1 Q. Okay. Soyou haven't talked to him at all for

2 THE WITNESS: All right. 2 the last six months?

"3 Q. Interms of how to hold the chain saw, as you 3 A. No.

4 recall, what was the training you received in how 4 Q. And that takes us into the middle of 2012. There

5 to hold the chain saw? 5 is still like a whole year in there between the

g8 A. Bothhands. 6 accident and when the communication stopped.

7 Q. Okay. Where would your dominant hand be? 7 What was the frequency of contact over that year

8 A. On the trigger. 8 before all the communication stopped?

9 Q. Andthen you would use the right hand on the 9 A. Right after the incident he was coming by every
10 trigger? 10 couple of weeks for about a month and a half, two
11 A. Yes. 11 months, three months maybe. And | even went up
12 Q. Left hand on the bar that is on the top of the 12 to his place once or twice.

13 chain saw? 13 Q. What happened a year out that stopped all the
14 A. Yes. 14 communication, if you know?
15 Q. Have you ever personally experienced a situation 15 A. He got aletter from an attorney's office.
16 where you were cutting a branch or a limb of some 16 Q. Did he call you to talk about that letter?
17 sort that had pressure on it that was bending it? 17 A. Yes. :
18 A. Yes. 18 Q. Okay. What do you recall the substance of the
19 Q. Yes? 19 conversation -- strike that. That's a bad
20 A. Yes. 20 question. Do you recall the conversation you had
21 Q. Andwere you taught or did you learn any risks 21 with him once he got that ietter?
22 that might be associated with doing that 22 A. |lrecall,yes.
23 activity, cutting a branch that had downward 23 Q. Tell me what you recall talking to him about.
24 pressure on one end of it? 24 Who called who?
77 79

1 A. |was taught to attack the pressure from the 1 A. Hewanted to know what it was.

2 other side so that you didn't get the bind in 2 Q. He called you?

3 there. 3 A. Yes.

4 Q. And to avoid binding, if you cut right into the 4 Q. Tell me aboutthe conversation, what he said and

5 pressure area, the pressure zone, what could 5 what you said.

6 potentially happen that you're trying to avoid? 6 A. Hesaid, "Why am | getting letters at my home

7 A. The weight of the limb will pinch the chain and 7 when it happened at my mom's house?”

8 thus bending the bar. 8 Q. Did you share with him any thoughts on that?

9 Q. And if the blade of the chain saw gets pinched, 9 A. |said,"It's from my attorney.”

10 | guess it gets in combination, the chain is also 10 Q. Did you talk about the day of the event when he
11 likely to be pinched? 11 called you?
12 A. Yes. : 12 A. Notso much. He was upset. And from what |
13- Q. Now, we talked about your connection to 13 gathered out of the whole thing, he may not have
14 Mr. Gagnon before the June 28, 2011 incident, 14 told his wife the entire truth about it, and she
15 seeing him a few times a year during that last 15 is the one who got the letter.
16 two years leading up to it, correct? 16 Q. Okay.
17 A. Yes. 17 A. He was real upset.
18 Q. Wnat about since this happened? How often doyou [18 Q. Whatis it that you believe he didn't tell his
19 see him? 19 wife?
20 A. Immediately after | saw him. He came over and 20 A. That there may be any aftermath.
21 wanted to see how | was doing. But since -1 21 Q. Did he share something with you that caused you
22 want to say I don't know how long it's been now, 22 to believe that, or is that just your
23 but it's been at least six months, maybe a little 23 supposition?
24 longer that he hasn't talked to me at all. 24 A. Hekind of said -- well, he basically said, you
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1 know, his wife didn't know, and he didn't 1 and Hans or me. Your conversations with the
2 appreciate the letters eaning to his house. He 2 - defendant.
3 wanted my attorney to stop sending them. 3 MR. BARCH: That's right.
4 Q. Okay. Other than him calling to ask why the 4 A. Okay. He was just very upset that he was
5 letters were coming and you telling him that it 5 receiving all of this stuff at his house, Can
6 was your attorney sending it and whatever 6 you repeat where youwere at?
7 discussion occurred that caused you to believe 7 Q. Imjusttrying to figure out if there was
-8 his wife didn't know about it, any other 8 anything else you and Mr. Gagnon discussed that
8 discussion or any other subjects that you recall 9 last phone call you had together besides him
10 being discussed during that phone call? 10 being mad about getting letters, your belief his
11 A. Yes. ' 11 wife might not have known the whole story, and
12 Q. What? 12 also him being upset about the whole thing.
13 A, May | confer with herfora minute? Can we have 13 A. Yes. He was veryupset. Im not going to tell
14 a break? 14 you some of the profanity, but he was very upset.
15 Q. Was your attorney there for that telephone call? 15 Q. |take it then he was very upset that he was
16 A. No. But he was e-mailed right thereafter the 16 being sued?
17 same day. 17  A. Hedidn't understand why he was responsible at
18 MR. BARCH: Well, | don't want to deprive 18 all if it happened on his mom's property. That
19 you of a chance to talk toyour attorney. Go 19 was his big. ..
20 ahead. 20 Q. Didyouand he talk about the idea that he was
21 (At this time a short recess was taken.) 21 running the chain saw?
22 CONTINUED EXAMINATION BY MR. BARCH: 22 A. |said "Yeah, you are responsible,” and | said,
23 Q. Mr. Dulberg, | was asking you about the phone 23 "It's time you have to tell people about this.
24 conversation you had with Mr, Gagnon, the one 24 You know, they are going to want to know." And
81 ' 83
1 that precipitated the break-off of 1 he did not want to do -- he sad he was tired of
2 communications. Okay? And we have talked about 2 the whole thing. He had heard from his mom about
3 him calling wanting to know why he was getting 3 it for months, and he did not want to hear it
4 letters, your view that maybe his wife was upset 4 anymore, and he Is sick of it, and he went on,
5 with him. And I'm paraphrasing, of course. 5 and he was ranting.
6 A. Uh-huh, 6 Q. During this rant and your effort to explain to
7 Q. Andyou also mentioned that you did not really 7 him why he was getting letters, did you and he
8 talk about what happened on June 28, 2011, And 8 ever discuss the subject of what happened?
9 then | asked the question | thought about -- | 9 A. |think we both know what happened.
10 thought | asked whether or not there was anything 10 Q. Did you actually discuss it that day during the
11 else that you recall being discussed that day 11 call?
12 during that phone conversation. And then | 12 A. No. Not the defails of what happened, no.
13 thought that was the impetus to your request to 13 Q. No comments about "Well, you were running the
14 meet with your counsel. Does that get us back to 14 saw," or "You were holding the limb"? Nothing
15 where we were? 15 along those lines? No details about what
16 A. Yes. 16 happened?
17 Q. Okay. And it may be difficult to talk about, you 17 A. |said "You're the one who was operating the
18 know, this breakdown in communication between you | 18 chain saw. Of course the lawyers are going to
19 and Mr. Gagnon because you have known him for 19 want to talk fo you. They are going to send you
20 years, but it's important to me to know what you 20 papers.”
21 guys talked about. So to the extent it doesn't 21 Q. Andinresponse did he make any comments to you
22 involve your attomey, | would like fo know what 22 about your involvement that day?
23 you guys discussed. . 23 A. He justwent on about how he did not want to hear
24 MS. FREEMAN: No conversations between you |24 it.
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1 Q. Okay. 1 A. No
2 A. Thatwas the gist of it. 2 Q. They didn't have you over to parties or anything?
3 Q. Allright. So you have known David for a long 3 A. Ishould correct that, | did go over there a
4 time prior to this. And then Mr. and 4 couple of times just to see Caroline right after
5 Mrs. McGuire, Carolne and Bill, they are 5 Intermatic did their big layoff. That was more
6 married, of course? 6 about work.
7 A. Yes,|belisve so. 7 Q. When did the big layoff occur?
8 Q. How often would you encounter the McGuires? 8 A. Itwenton fora couple of years. They've phased
9 A. Inrecent years ] would actually encounter the 9 down. It was between 2007 or '8 and 2010. |
10 McGuires more than | would David. 10 think they are still laying off. They are
11 Q. Howis it you would have more contact with them 1 probably going to go out of business.
12 than David? 12 Q. The visit or two that you had at her home during
13 A. Caroline worked with me at Intermatic for ten 13 the Jayoff would have been sometime during this
14 years. Not side by side, but she worked there. 14 period you were talking about, 2008 to 20107?
15 Q. Isit Intermatic did you say? 15 A. Yes, somewhere in there. When | heard that she
16 A. Yes. 16 lost her job, that is when | stopped over.
17 Q. Different jobs? 17 Q. Just to basically express your sympathy or what
18 A. Yes. 18 have you, empathy?
19 Q. Justworked for the same employer? 19  A. (Indicates affirmatively.)
20 A. Yes, 20 Q. Allright. Prior to June 28 of2011 had you ever
21 Q. Did you guys have lunches together or anything 21 been to the McGuires' house to perform any type
22 like that? V 22 of function aroundtheir house; repair,
23 A. No. 23 maintenance, handyman work, anything?
24 Q. So other than seeing her in passing, did you even 24 A. Prortoit?
85 87
1 really talk to her? 1 Q. Yes.
2 A. If! had some downtime and she was workingnear | 2 A. Mostly it was years earlier, and it was body
3 me, | would go over and say, "Hey, how's it 3 restoration in her garage with her son David. |
4 going?” 4 don't think | ever repaired anything around there
5 Q. Justgeneral pleasantries? 5 in the house or anything. | may have helped
6 A. Yes. 6 shovel the driveway once as a kid.
7 Q. You did not see Caroline and Bill on a social 7 Q. Alright. Sowe have got the -- you have
8 basis? 8 mentioned that early on right after high school
9 A. No. 9 you would help David with the restoration ofold
10 Q. And outside of your contact with her at 10 cars?
11 Intermatic over the ten years leading up to this 11 A. Yes.
12 event, how often would you see either her or 12 Q. That was done in the garage at the McGuires'?
13 Bill? 13 A. Yes.
14 A. Outside of work, couple of times a year at the 14 Q. Putting that activity -- and that was years ago,
15 grocery store or something. | mean, just say hi. 15 correct?
16 In fact, | just ran into Bill two weeks ago. 16 A. Yes,
17 Q. Sowould it be fair to characterize your contact 17 Q. Butwe're talking like more than five or ten?
18 with the McGuires during the - and putting your 18 A. Oh,yes.
19 contact with Caroline at Intermatic aside, but 19 Q. And then you mentioned that you might have heiped
20 outside of work, your contact with the McGuires 20 David shovel when you were kids?
21 would just be happenstance, bumping into them? 21 A. Yes.
22 A. Yes. 22 Q. Allright. Butlet's getinto like the last five
23 Q. There was ho reason for you to go over there and 23 to ten years. Did you ever go over to the
24 visit with them? 24 McGuires' house to perform any type of
Fisher Court Reporting
Rockford, Illinois
24 of 63 sheets 815/226-9755 Dulbgrs@03888 87 of 176



Pati Dulberg

88 90
1 maintenance function at their home, any repair 1 Q. What happened to -- it was your trailer?
2 function at the home? 2 A. Yes.
3 A. No. 3 Q. Wheredid it go?
4 Q. Orany kind of handyman work of any kind? 4 A. It went around the block to my house, and then |
5 A. The closest thing to that| think was she needed 5 took it over to the scrap place.
6 to go to Menards to get some wood, and | had a 6 Q. Didyou use it for a period of time?
7 truck and a trailer, and | took her over there, 7 A. Itsatthere. | threw some hoses in there when |
8 her and her son, and got the wood and drove her | 8 got more stuff to go to the scrap guy. Took it
9 back home, And that was it. | didn't actually 9 all over.
10 perform any function. ' 10 Q. When did you dispose of it?
11 Q. Andwhen was that in relation to 2011? 11 A, Thisyear. No. 2012,
12 A. Wait. Wait. | stand corrected. The month or 12 Q. So you had it through the winter of 2011-20127
13 two prior to this incident | took down a shed. 13 A. Yes.
14 It wasn't just me. And we didn't take it down. 14 Q. So you used it about a year and then got rid of
15 They just unbolted it from the bottom, and we all | 15 it?
16 just carried it out to the front of the yard and 16 A, Yes. It was just sitting there. I didn't want
17 put it on my tratler. They needed as many hands |17 to use it. It wasn't--
18 as they could get, and | happened to be free. 18 Q. (Interrupting) When you were there -~ when you
19 Q. Okay. Soamonth or two before this event there 19 were there to have this thing put onto your
20 was a shed that was removed from the property? 20 trailer, who else was there besides you?
21 A. Yes. |don'teven know if it was a month. Maybe |21 A. David, Bill and Carol.
22  fourweeks. 22 Q. Sodid all four of you then lift this thing up?
23 Q. Sometime before? 23 A. You need one on each comer.
24 A. Justright before, yes. 24 Q. Okay. Besides helping them get the shed off the
89 91
1 Q. It still would have been 20117 1 property, do you recail any other work that you
2 A. (Indicates affirmatively.) 2 may have done or assistance you may have offered
3 Q. Yes? 3 around the property prior to June 28 of 2011?
4 A. Yes. 4 A. Recently. That's about it.
5 Q. Thisshed, you say it was just unbolted from its 5 Q. Did Mr. or Mrs. McGuire - I'm going to use them
6 foundation? 6 in combination. If one or the other did
7 A. Yes. It was one of those flimsy steel sheds. 7 something, tell me. But did either of the
8 Q. Steeldeal? 8 McGuires ever train you on how to use a chain
9 A. Reallight, 9 saw?
10 Q. How bigwasit? 10 A. No.
11 A. Itwas a big one. 11 Q. Did either of the McGuires ever demonstrate how
12 Q. You're talking 10 feet by 97 1 mean, how big? 12 to use a chain saw for you?
13 Do you recall? 13 A. No.
14 A. 1would guess --and | don'tknow. They know 14 Q. Did you ever help Bill or Caroline cut trees down
15 what size it was. It was a bigger one. Probably 15 prior to June 28, 20117
16 10 by 12, 16 A. Once.
17 Q. Thatis an estimate, right? 17 Q. Andwhen was that?
18 A. VYes. 18 A. Again, it was a few weeks prior. Aboutthe same
19 Q. And then did you say a group of people picked it 19 time we took the shed.
20 up whole and put it onto a trailer? 20 Q. Okay. So there was another occasion where you
21 A. Yes. 21 were out there tending to trees?
22 Q. Wasit placed on like a flatbed trailer or 22 A. No. Her son David called me and asked me if he
23 something? 23 could borrow my chain saw.
24 A. Yes. 24 Q. Okay.
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1 A. And|broughtit over. 1 A. Igotpop.
2 Q. So David called you for a chain saw? 2 Q. Pop. Were you expecting money?
3 A. Yes. 3 A. No. | wasn't there to do any work,
4 Q. And other than bringing it over, did you help 4 Q. Andyoudon't have any insight as to the
5 David at all? 5 connection between David -- strike that. You
6 A. |plcked up some sticks on the ground. He did 6 don't have any insight as to the arrangement
7 all of the cutting except for | did cut one 7 between the McGuires and Mr. Gagnon on that day
8 thing, and it was -- when it was all done and 8 when he was taking down the apple tree?
9 cleaned up, they had a stump, and | tried to make 9 A. No.

10 it as close to the ground as possible, and that 10 Q. Forall you know it could have been a favor for

11 was it. That's the only cutting | did. 11 his parents?

12 Q. When you say you picked up some branches -- 12 A. Yes

13 A. (Interrupting) Yes. 13 Q. Orperhaps he was paid? We don't know? You

14 Q. When you say picked up branches, what are you 14 don't know?

15 talking about? Bundles? A couple twigs? 15 A. Right.

16 A. [Itwas an apple tree. So they were small, and 16 Q. When you said that David was the one that took

17 David cut it. He cut the whole tree down, and 17 the tree down by himself that time, the apple

18 Bill and | were standing there talking, and we 18 tree -~

19 were taking them over to where they were -- their 19 A. (Interrupting) Yes.

20 garden area. 20 Q. --doyou happen to know, prior to David setting

21 Q. So onthis occasion David cut down the entire 21 out to do the tree, whether Mr. McGuire or

22 apple tree? 22 Mrs. McGuire gave him any instruction on how to

23 A. Yes. 23 use a chain saw?

24 Q. With the exception of that stump that you tidied 24 A. Notto my knowledge.

i 93 95
1 up? 1 Q. Do you know if they were even out in the property
2 A. Right. About four inches of stump sticking up, 2 -- out in the yard when he was doing that work?
3 yes. _ 3 A. Yes, they were.

4 Q. And the assistance that you gave, you helped get 4 Q. They were there as he was cutting or afterward?

5 that stump to a more presentable condition closer 5 A. Both.

6 to the ground? 6 Q. Yousaw the McGuires present when David was using
7 A. Yes,ldid. 7 the chain saw?

8 Q. And thenyou helped Bill move some of the 8 A. Yes.

9 branches to a different area on the property? 9 MS. FREEMAN: Counsel, are we talking

10 A. They were already cut up, so yes. 10 about the apple tree?

11 Q. Were they tied in bundles, or did you - 11 MR. BARCH: Yes, the apple tree.

12 A, (Interrupting) They were just [oose. 12 Q. And while you were there -- | guess you were

13 Q. lLoose. Did you just pick them up and carry them? 13 present, [ take it, then, when the McGuires were

14 A. Yes. 14 on the property and David was using the chain saw

16 Q. Did you get paid by the McGuires? 15 to cut the apple tree apart?

16 A. No. 16 A. Yes.

17 Q. Do you know if David was paid by the McGuires to 17 Q. Do you recall over hearing or seeing Mr. McGuire

18 take down that tree? 18 or Mrs. McGuire instructing David on how to use

19 A. Which tree? 19 that chain saw while you were there?

20 Q. The apple tree. 20 A. Not how to use the chain saw. Just what they

21 A. ldon't know. 21 wanted gone.

22 Q. Did you getany kind of remuneration or 22 Q. Sothey were telling him which parts of the tree

23 consideration or gifts of any kind for helping 23 they wanted gone?

24 that day with your chain saw? 24 - A. They wanted the whole tree gone.
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1 Q. So anything beyond that, saying take the whole 1 A. Right.
2 thing down? 2 Q. Youdon' recall Mr. McGuire telling David how to
3 A. The two of them were bickering back and forth 3 use the chain saw, though? That didn't happen in
4 about all different things. They were talking 4 your presence?
5 about all different trees they wanted - | didn't 5 A. No.
8 keep up with -- 6 Q. Correct?
7 Q. (Interrupting) The two of them meaning Mr. and 7 A. Correct.
8 Mrs. McGuire? 8 Q. And you dont recall Mr. McGuire demonstrating
9 A. Yes. And her son. | didn't getinto any of 9 the chain saw for Mr. Gagnon that dayeither,
10 that. That is whatever they wanted to do. 10 correct?
11 Q. So there is some banter, bickering, whatever you 11 A. No --yes, that's correct.
12 want to call it, over which trees needed to come 12 Q. David was just using the chain sawin his
13 down? 13 presence? Is that how you recalled it?
14 A. Right. 14 A. Yes,
15 Q. Besides identifying the trees that theywanted 15 Q. Now, you were going to say you do recall
16 either trimmed or remmoved, do you recall 16 something else that happened as ve were asking
17 Mr. McGuire or Mrs. McGuire telling David how to 17 questions about it.
18 go about taking down the tree with the chain saw? 18 A. You were asking about instruction, and Caroline
19 A. |think Bill and Dave talked about that a little 19 was worried because part of the tree was over the
20 bit, how they were going to do it. 20 house, and she was telling him to take it -~ they
21 Q. Okay. 21 were talking about the way to take the tree down
22 A. |didn't have anything to do with it. 22 without any of it touching the house at all; and
23 Q. Whatdid you overhear David saying to Bill or 23 they worked it out and did it, you know.
24 Bill saying to David with respect to the apple 24 Q. Allright. So thatis something that sticks out
97 99
1 tree? 1 in your mind? There was a tree -- part of the
2 A. Well, the only thing that | did anything about, | 2 tree is over the house, and there was a concern
3 remember Bill was complaining that it was 3 about damaging the house?
4 sticking up out of the ground, and | was putting 4 A. |remember that, yes.
5 the chain saw away in the case so | could take it 5 Q. Andthere was a discussion as to howto get the
6 home, and I took it back out of the case and 6 tree removed without hurting the house?
7 said, "I'll take the four inches off for you," 7 A. Yes.
8 because David was already gone orhewasinthe | 8 Q. Wasitsuccessil? Did they do it?
9 house doing something, and [ just wanted to get 9 A. Yes
10 it done and head out of there. | didn't want to 10 Q. Did anybody get hurt, as far as you know, that
11 wait for him, so | did that. But as far as them 11 day with the chain saw?
12 instructing each other, they were mostly talking 12 A. No.
13 amongst each other. 13 Q. And you had no connection to anyof the cutting
14 Q. What!'m driving at is you recall hearing them 14 that day, correct?
156 discuss/bicker over -- 15 A. Other than picking up the sticks and cutting the
16 A. (Interrupting) | do remember. | do remember. 16 stump, that was it.
17 Q. Hold on. You do recall hearing them bicker or 17 Q. That's right. | take it back. You did cut the
18 discuss which trees needed to come down totally 18 stump closer to the ground?
19 or which ones needed to be trimmed? That is 19 A. Yes.
20 something you recall them bickering about, 20 Q. Butinterms ofthe work, David did the actual
21 correct? 21 severing of the branches and cutting the limbs
22 A. Yes. 22 and things? You were not helping him do that?
23 Q. And you recall Mr. McGuire being dissatisfied 23 A. |was just taking the cut branches over to the
24 with the way the stump looked after David left? 24 pile where they were going to burn it or whatever
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1 they wanted to do with it. 1 Q. Andsowhenyou went to the McGuires' that day, |

2 Q. Let'sgotoJune 28, 2011 then. Did Mr. or 2 take it you didn't bring anything with you?

3 Mrs. McGuire ask you to come over? 3 A. Justmytruck
-4 A, David did. 4 Q. Justyour truck?

5§ Q. So Mr. and Mrs. McGuire did not call you up and 5 A. Yes. And mydog.

6 ask you to come over? 6 Q. Yourdog did you say?

7 A. No. 7 A. Yes.

8 Q. Soyourinvolvement started with a call from 8 Q. Didyou have a pickup truck?

9 David? 9 A. Tahoe.

10 A. Yes. 10 Q. What were you going to do - where were you going

11 Q. Whatdo you recall him saying when he called you? 11 to put the wood if you did take some?

12 A. He said he was taking down another tree for his 12 A. iwas going o go back home and get a trailer.

13 mom. And I said, Do you need the chain saw?" 13 Q. Youweren't even sure you were taking wood at

14 And he said, "No." And | was like "Oh." He 14 that point?

15 said, "Do you want the wood?" "Well, I'll come 15 A. Yes, exactly.

16 over and see what you got.” Because he was 16 Q. You went out there in your personal vehicle with

17 trying to explain to me which tree it was, but 17 your dog?

18 wasn't sure. So | said, you know, "l can come 18 A. Yes.

19 over and take a look in the morning” 19 Q. Atthat point you were not planning to assist

20 Q. |forgotto ask you. Did you take any of the 20 him; just to check the wood to see if you wanted

21 wood that was cut down of the apple tree wood? 21 it?

22 A. No. 22 A. Correct.

23 Q. Okay. Soyou agreed to come over and take a look 23 Q. On arrival who was there?

24 at the wood that was being -- | guess the tree 24 A. David, his mom Camwline, Bill. And atsome point
101 103

1 wood that was -- strike that -- the remains of 1 in there his sister showed up.

2 the tree that was being taken down on June 287 2 Q. Bil'ssister?

3 A. Right 3 A. No, David's sister Diane. She was there. |

4 Q. And heading over there was it your plan or did 4 don't remember when she came and went. She was

5 you anticipate helping him? 5 there.

6 A. Not with - he said he had a chain saw, and he 6 Q. Andon arrival are they all in the house, or is

7 does it all himself. So I anticipated just 7 the cutting ongoing and they are all outside?

8 getting the wood, you know, if | wanted it. 8 What do you recall?

9 Q. Okay. And prior to arriving at the property did 9 A. Davidwas - he came walking around the side of
10 you call the McGuires? 10 the house as | pulled up - they must have seen
11 A. ldon't think so, no -- you know what, | - 11 me -- and said, "Hey, how's it golng," you know,
12 strike that. | don't rememberif i-called to 12 and | said, "Morning."” He wanted to show me what
13 make sure he was there before | left in the 13 he had.

14 morning or not. [ don't remember. | may have. 14 Q. So you went around back and looked?
15 Q. So he called you not on the day of, but some 15 A. Yes.
16 other point to alert you he would be there on 16 Q. How much of the tree was down at this point?
17 that day? 17 A. None.
18 A. Yes, 18 Q. Whatkind of tree was.it?
19 Q. Soyou may have checked just to see if he was 19 A. Pine.
20 there? ' 20 Q. We're talking like a Christmas free type, or the
21 A. Yes. 21 big one with all the ugly branches?
22 Q. Do you recall that being the case, or it's just a 22 A. They all have big ugly branches. It was the
23 possibility? 23 Christmas tree type.
24 A. It'sapossibility. 24 Q. How tall was this thing?
Fisher Court Reporting
Rockford, Illinois
815/226-9755 Duy@ P888%103 of 176

28 of 63 sheets



Paul Dulberg

104 106
1 A. Weall guessedat that. Ithink around 60 feet 1 A. (Interrupting) They bicker like cats and dogs.
2 Q. And that's an estimate, correct? 2 Q. Youhave used that phrase "bicker." When you say
3 A. Yes. 3 bicker --
4 Q. None ofit had been trimmed up at that point? 4 A. (Interrupting) Discuss.
5 A. Cormect. 5 Q. Was she telling him she wanted certain trees down
6 Q. Allright. Andnow you and David are back there 6 and he did not want to take those down or --
7 looking at it, correct? 7 A. (Interrupting) Yes.
8 A. Bill came out. Carol came out. They were all 8 Q. --hewanted some down that she did not want
g out there.. 9 down?
10 Q. Thatis what | was going to ask next. Who else 10 A. Bothways.
11 was back there with you when you were looking at 11 Q. Okay. So other than identifying which additional
12 it before the work started? 12 trees had to be trimmed or cut down versus, you
13 A. Everybody. 13 know, left alone, do you recall any other
14 Q. Okay. And at some point the cutting began? 14 discussion between David and Caroline prior to
15 A. Yes. 15 him undertaking the effort to actually cut
16 Q. Allright. Between the time you arrived and you 16 things?
17 went back with David to look at the tree -- and | 17 A. She was telling him aboutshe -- the putting oil
18 think you said Bill and Carol were there, to0? 18 in the chain saw. And he was Itke "l know. |
18 A. Uh-uh. 19 know, Mom," you know. Because it was brand-new.
20 Q. Yes? 20 They had just boughtit. It was all little
21 A. Yes. 21 things. And a lot of the discussion didn't have
22 Q. Belween that point in time and the time the tree 22 anything to do with the tree. We're talking
23 cutting actually started what discussions do you 23 about otherthings like other kids in the family
24 recall about this project? 24 and -- you know.
. 105 ' 107
1 A. They showed me the new chaln saw they bought 1 Q. When David explained his plan for taking down the
2 Q. Okay. 2 tree, you heard part of that?
3 A, After that| was joking around with Bill a little 3 A. Yes.
4 bit. He was telling me about his vacation. Did 4 Q. Okay. Do you recall Caroline disagreeing with
5 a lot of talking about his vacation. We talked 5 him about how to go about taking down that tree?
G about that all day. 6 A. Nottoomuch,no.
7 Q. Okay. 7 Q. WhataboutBill?
8 A. |was playing with the dog. Carof loves my dog. 8 A. Bill juststood -- Bill wanted to make sure it
9 Just simple pleasantries. Nothing -- it wasn't 9 wouldn't hit the pool or the garage. Same thing
10 really about the work. 10 with Caroline. They did notwantany damage to
11 Q. Do you recall any discussion about the work 11 their property other than it falling on the
12 between the time you went behind the house to 12 grass. :
13 look at the tree and the time David started work 13 Q. Thatwould seem to be any property owner's
14 on the tree? 14 concern is that they didn't get other damage.
15 A. David was talking about the work that he was 15 A. Sure
16 going to do, where he was going to drop it, how 16 Q. Butin terms of how to go about doing that, other
17 he was going to take it down. He was telling 17 than alerting Mr. Gagnon that they did not want
18 Bill and Carol how he was going to do this. 18 the house hurt or the pool damaged or anything
19 Q. Do you recall during that process Caroline 19 like that, do you recall any comments from either
20 McGuire trying to override any decision that 20 Mr. McGuire or Mrs. McGuire as to how to go about
21 David had? 21 doing that, or was that a decision that -- or a
22 A. Yes. Butnotaboutthat tree. Aboutother 22 plan that Paul -- I'm sorry -- Mr. Gagnon came up
23 trees. 23 with, from your vantage point?
24 Q. Okay. Well, what do you recall Caroline's —- 24 A. He came up with it. He said what he was going to
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1 do, and he did. 1 A. No.

2 Q. Okay. Interms of discussions then leading, | 2 Q. Atwhat point between the time they started

3 guess, from the time you got behind the house to 3 cutting to the point where you were hurt did they

4 the point in time where David started working on 4 leave?

5 the tree -- and specifically I'm talking about 5 A. Well, Bill was in and out of the house getting

8 conversations you overheard with the McGuires and | 6 things to drink and whatnot and talking to

7 Mr. Gagnon ~- there was concern about not 7 Caroline. | don't know when he disappeared that

8 damaging the house or pool? 8 last time. But Dave's sister was in the pool,

9 A. Uh-huh. 9 and she disappeared, too. | think she went home.
10 Q. Andthere was also discussion over which tree 10 | don't know what happened to her. But, yes, it
1 should be cut and which tree should not be cut ~ 11 was ~ he was in and out, you know.

12 A. (Intemrupting} Uh-huh. 12 Q. Okay. Why don't you tell me about the work you
13 Q. --correct? And then you remember them talking 13 saw David do between the time he started it and
14 about the chain saw being new and Mrs, McGuire 14 the time you actually started helping him with
15 concerned about making sure there is oil in it? 15 any aspect of it.
16 A. Yes. 16 A. He was taking off the lower branches of the pine
17 Q. Anything else you can recall? 17 tree.
18 A. That's aboutit. I'm sure there were other 18 Q. Okay. So you're just standing there watching
19 things. 19 this?
20 Q. Did David consult with you about how to get the 20 A. Oh,yes.
21 tree down? 21 Q. And so the first task that you saw him undertake,
22 A. Notmuch. He asked me how tall | thought it was. |22 he was using the chain saw to cut some of the
23 But he knew how to measure out pacing or 23 lower branches off of this pine tree?
24 something, some trigonometry thing. He figured |24 A. Yes,

109 111

1 out how tall it was. 1 Q. Andthat was from the ground level?

2 Q. So, | mean, did it appear to you that he looked 2 A. Pretty much the first lower branches, you know.

3 like he knew what he was doing? 3 Q. Okay.

4 A. Oh,yes. 4 A. Andthen he worked his way up, you know.

5 Q. You say you saw him actually measuring things? 5 Q. Gotyou. How far along with the cutting process

6 A. Yes. 6 was he before you did anything to assist him?

7 Q. Like just walking it off in feet, or did he have 7 A. Hewas pretty high in the tree. Probably 25 --

8 a tape measure out there? 8 well, 20 feet. I'm getling -- his chain saw died

9 A. No. He paced it off. He was estimating the 9 on him. He had a rope. And he lowsred it down,
10 height of the tree from where it would fall. 10 and he asked for me or Bill to restart it for
11 Q. Okay. Any other preparations that you observed 11 him, and | resfarted it. And then he raised it
12 him undertake before he actually began cutting? 12 back up in the tree and pulled it back up there
13 A. Preparations? Getting the chain saw ready. He 13 and then just kept going.

14 ate breakfast in between. He's the kind of guy 14 Q. Okay. And so how is he gefting up the tree?
15 that would work for 10 minutes and then take a 15 A. He's climbing.
16 20-minuts break and work for 10, you know. 16 Q. He's climbing the tree?
17 Q. Okay. So at some point the chain saw gets fired 17 A. Yes.
18 up, | take it? 18 Q. Does he have liftle spikes on his shoes?
19 A. Yes. 19 A. |didn't see spikes, no.
20 Q. And are the McGuires still out in the yard? 20 Q. Sois he cutting the branch and using the stump
21 A. [Ibelieveso. 21 as a step?
22 Q. Fromthe Interrogatory answers it looks to me 22 A. Yes. He had some sort of belt he had wrapped
23 like they were not present in the area when you 23 around the tree. | have never done anything like
24 actually got hurt? 24 that, so | -~ that's not -~ | have -- not that
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1 skilled. 1 for me. F'll pull it back up."
2 Q. Youhave never cut a tree down the size of this 2 Q. You believe it stalled, and he lowered it down to
3 one? 3 have somebody else start it?
4 A. No. 4 A. Yes.
5 Q. Andyou have never used any straps or belts or 5 Q. Did you recall him saying, "It's too dangerous.to
6 harnesses to ascend the tree? 6 start up here on my own"? Is it just something
7 A. [wouldn't climb into a tree like that, no. 7 you assumed?
8 Q. Now, | mean, you're watching him do it? 8 A. Ilassumedit. | would think it would be too
9 A. Itlooksscary. 9 dangerous.
10 Q. You're watching him do this? 10 Q. Soyou did restart it?
11 A. Yes, 1 A. Yes.
12 Q. How many branches do you think he cut, | mean, up 12 Q. Andso when it goes up on the rope, it's running,
13 to this point where -- 13 but the blade is not turning, obviously?
14 A. (Interrupting) There was a lot of branches. | 14 A. Cormect.
15 mean, | was surprised how many branchesareona [15 Q. You have to use the frigger to get the chain to
18 pine tree. So | can't guess the number, but 16 move?
17 there was a lot. 17 A. Comect.
18 Q. And he's got some kind of a strap holding him to 18 Q. And | presume the rope is not going through the
19 the tree, and he's using his feet as support? 19 trigger area? :
20 A. Standing on the stumps that he had cut for it, 20 A. No,it's not.
21 yes. 21 Q. Thereisa-
22 Q. Andand then the chain saw is attached to a rope 22 A. (Interrupting) It's tied around the bar.
23 of some sort? 23 Q. Gotyou. So it gets back up to him. Does he
24 A. Yes. Hehad tied a rope around the handle of the 24 continue on with the cutting?
113 115
1 chain saw and had it up in the tree with him. 1 A. Yes.
2 Q. Andis Mr. McGuire out there for this? 2 Q. Andwhatis the next involvement of any sort that
3 A. Yes. 3 you had?
4 Q. Mrs. McGuire, too? 4 A. Bill wanted to get some of the sticks that he was
5 A. Attimes. 5 cutting down off the ground and into a pile so he
6 Q. Are they doing anything other than watching him? 6 started doing that And then my dog went and
7 A. Bill was talking to me. He really liked his 7 grabbed some sticks because he sees sticks, you
8 vacation, and he was -- he had story after story. 8 know. Solwent over, and | was helping Bill put
9 Q. Sohe's really kind of a spectator more than 9 the sticks into a pile next to the garden. They
10 anything, and he's having conversations with you? 10 were just laying on the ground. We were standing
11 A. Both of us were, yes. 11 there doing nothing.
12 Q. He's not directly assisting David up there in the 12 Q. Okay. So you were basically just helping Bill
13 tree? 13 move some of the debris overinto a pile?
14 A. Bill did -- yes, exactly. 14 A. Yes.
15 Q. Did Bill ever climb the tree? 15 Q. The smaller stuff?
18 A. No. 16 A. Well, thelong --
17 Q. Allright. So he's about 20 to 25 feet up when 17 Q. {Interrupting) The limbs?
18 he -- did it run out of gas or something? 18 A. Yes.
19 A, Ithinkit just died. 19 Q. And what was the plan for those, if you know?
20 Q. Itdied. He needed somebody else to startit? 20 Were they going to be chipped up?
21 A. (Indicates affirmatively.} ‘ 21 A. Well, Bill wanted to burn then. Infact, he
22 Q. Hedidn'ttry to start it himself up in the tree? 22 started a fire and was burning them.
23 A. No. Hesald it was dangerous. He said, "I'm 23 Q. Okay.
24 going to lower it down to the ground. Start it 24 A. Andsomewhere along the way David wanted to save
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1 them. 1 Q. Foragood portion of time?
2 Q. Allright. So all you're doing is taking the 2 A. Yes. -
3 stuff that has fallen off the tree and dragging 3 Q. Atsome point Bill started dragging these
4 it into a separate area at this point? 4 branches to a different areg, and you lent a
5 A. Yes. 5 hand?
6 Q. Allright. And did Bill ask you to help, or you 6 A. Yes.
7 were just there and you decided to help him? 7 Q. Youdidn't do that anticipating any payment of
8 A. |justdecidedto help him. 8 any sort, correct?
9 Q. Didyou atthat point discuss, you know, payment 9 A. Correct.
10 for doing this? 10 Q. And then how long does this go on where you're
11 A. No. 1 moving branches?
12 Q. Did you consider yourself doing him a favor by 12 A. Well, some time. David, he took some good long
13 just helping? 13 breaks. So afew hours. Atleasta couple. |
14 A. Yes. , 14 mean, we weren't moving branches for two hours.
15 Q. Wasityour plan to maybe - had you decided at 15 You move them for two minutes and you're done for
16 that point to take any of the wood as firewood? 16 20 minutes, you know.
17 A. No, | told him ] didn't want It. 17 Q. Until there is some more down?
18 Q. None of it? 18 A. Yes.
19 A. Noneofit. it's pine. 19 Q. Because you're not standing under there as they
20 Q. Eventhe trunk of it once it was done? 20 are dropping down?
21 A. Noneofitis any good for burning in a 21 A. Right.
22 fireplace. 22 Q. Soit's off and on for a couple of hours you're
23 Q. Soonce you got back there and saw it was going 23 moving these branches?
24 to be a pine tree coming down, you knew you 24 A. Yes.
‘ 117 119
1 weren't going to be taking advantage of any of 1 Q. Atsome point does David get the whole -- the
2 the wood? 2 whole trunk, it's eliminated with -- all the
3 A. Comect 3 smeller branches are gone?
4 Q. Itwasn't your chain saw, correct? 4 A. He gotit pretty far up. Andwhen he came down,
5 A. Right 5 he looked pretty scared. | was like "l wouldn't
6 Q. Whatpurpose other than talking to Bill did you 6 want to do that 1 have to glve it to you
7 have for staying? 7 because | wouldn't cllmb up like that."
8 A. Well, Carol talked to me about -- it was just 8 Q. Did he get all the way to the top, very top of
9 social. Carol was talking about old people that 9 that, 50 or 60 feet high?
10 worked at Intermatic. Bill was telling me about 10 A. No,no.
11 his vacation. And it was just talk, you know. | 11 Q. So at some point he comes down, and there is
12 didn't plan on staying that long at all, but they 12 still some of the triangular part of the tree
13 just keep talking. |didn't have anything else 13 with the branches?
14 to do that day, so |l just. .. 14 A. Yes. There was a good - better than a third of
15 Q. What day of the week was it? 15 it, maybe a littile more, left.
16 A. ldon'trecall offhand. 16 Q. So roughly two-thirds of it is free of the limbs?
17 Q. Wasita weekend? 17 A. Between a half and two-thirds, yes. Somewhere in
18 A. No,itwas nota weekend. 18 there.
19 Q. Allright. So you decided you weren't going to 18 Q. Andthen he comes down. Is that when he falls
20 take any wood, and it was really by -- you were 20 the tree?
21 kind of hanging out socializing with the 21 A. No.
22 McGuires, if I'm understanding what you're 22 Q. Did he ever cut the tree and see it fall over?
23 saying? 23 A. No.
24 A. Yes. 24 Q. Did you get injured before that happened?
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1 A. Yes. 1 like that, no.
2 Q. So he comes off of the tree having cut down half 2 MS. FREEMAN: Just answer the question.
3 to two-thirds of the limbs? 3 A. No,
4 A. Uh-huh, 4 Q. Alright. So now David needed some help with
5 Q. Right? 5 something. What was it, as you recall? What did
6 A. Uh-huh, 6 he need help with?
7 Q. Isthatayes? 7 A. He had accumulated a very large pile of, you
8 A. Yes. 8 know, the long pine branches. He asked if|
9 Q. Allright. And then during that period of time 9 could help him for a few minutes. | said sure.
10 while he was up there, that is when you and Bill 10 He says, "l need you to hold these while | cut
11 were dragging some of these branches over to a 11 off the things on them." And he showed me what
12 different area? 12 he wanted, showed me where to stand. And | said,
13 A. Yes. 13 "Yeah, | can do tha,” you know. And --yes.
14 Q. And at what point is it that you're involved in 14 Q. Allright. Soguess from what | envision,
15 any activity which resulted in your injury? 15 he's cut all of these limbs off of that pine
16 A. When David came down, he took a good long break. | 16 tree. Now there is a big pile of them; one you
17 He was tired. He was climbing the free. He was 17 guys weren't able to move, you and Bill?
18 tired. | think he ate something for lunch. | 18 A. He had anotherpile from the tree right next to
19 was offered a pop. Youknow, | sat there and 19 it, yes.
20 dranka pop, was playing with my dog. After 20 Q. Andwhatwas he going to do? Trim some of the
21 lunch Dave went back over there to do somemore | 21 smaller branches off the limbs?
22 work. He started trimming on the tree next to 22 A. That's what he wanted to do. He wanted to save
23 it. Wasn't even the same tree. Same thing, 23 the center part for firewood or something like
24 taking offthe lower branches. And itwas when 24 that for campfires or something. | don’t know.
121 123
1 he was doing that, when he was done with trimming | 1 Q. So by cleaning off the smaller branches, then
2 that tree, that is when he asked me to come over 2 there would be some logs that could be cut up
3 and hald something for him. 3 that would be suitable for firewood?
4 Q. So after lunch he stopped working on the tree 4 A. Correct.
5 that you saw him work on all morning, correct? 5 Q. Didyouand he actually - did he tell you what
6 A. Uh-huh. 6 his plan was or what he was going to do?
7 Q. And started working on an adjacent tree? 7 A. He told me exactly whatto do. He knew what he
8 A. Uh-huh 8 was doing You know, seemed thatway to me.
9 Q. Hewas atground level again just cutting off ® Q. And he told you what he wanted you to do?
10 branches? 10 A. Yes.
11 A. Uh-huh. 11 Q. And what did he tell you to do?
12 Q. Thatwas the first time he directly asked you for 12 A. Took the branch, pullit over here so it's away
13 help? 13 from the rest of them. Hold the one end up, and
14 A. Yes -- well, other than start the chain saw 14 he would cutthe smaller stuff off the other end.
15 earfier. 15 And when thatwas done, put it down, grab the
16 Q. Yes. So up until that point in time | take it 16 next one, put it up and - you know, yes.
17 you had not offered David any thoughts about how 17 Q. So I'm understanding, you're taking a limb that
18 to proceed with the tree trimming, whatever he 18 had been cut off the tree, you're holding it
19 was doing? You're just watching? 19 upright?
20 A. Yes. 20 A. No.
21 Q. Youdidn't offer him any comments on how to do 21 Q. No?
22 this, the way he was going about getting this 22 A. Canldo--1don'tknow howit translates.
23 stuff done? 23 Q. Wellexplain it on record. Butif that straw
24 A. 1have never seen itdone, that big of a tree 24 will help you orient us as to what you were
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1 doing - 1 A. That's what he wanted those for is to cut it in
2 A. (Interrupting) The branch would be like this 2 smaller pieces.
3 (Indicating) to the ground. 3 Q. Did he do that task, too, each time you -~
4 Q. Allright. So the heavier -- the thicker part of 4 A. (Interrupting) I think he did the first few, and
5 the branch is laying on the ground? 5 then we just started taking the other ones, the
8 A. Actually, the thinner part was. That is the way 6 longer things off. He dictated what he wanted,
7 he wanted it. 7 Some of them he wanted -- you know, he wanted to
8 Q. Soyou're holding the heavier part of the limb? 8  see what he could get out of it first.
9 A. Yes. 9 Q. Allright. So the first couple you trimmed the
10 Q. Thelong part of it? 10 branches up and then cut them into smaller logs
11 A. Yes. 11 immediately?
12 Q. And he's trimming off the smaller branches? 12 A. Yes,
13 A. Yes, 13 Q. Did you hold the longer limb as he cut it into
14 Q. Off his limb? 14 smaller sections?
15 A. Yes, 15 A. No. He had set up a -- fram the apple tree he
16 Q. Does he start at the end and work his way closer 16 set up two logs and was able to set it on there
17 to you? 17 and just {indicating).
18 A. Yes. 18 Q. So youdidn't hold the log as he was trimming
19 Q. Andhow long are these limbs? 19 them into smaller pieces?
20 A. They're pretty long. | would only be able to 20 A. The middle part, no. | was there when he took
21 guess. | would have to say 20 feet. Pretty big. 21 off the little pjeces.
22 Especially the lower ones off the pines, you 22 Q. So the first couple of these he trimmed it down
23 know. 23 and then immediately made them into logs?
24 Q. Okay. So how many of these things do you think 24 A. Yes,
125 127
1 you were able to accomplish before you were 1 Q. And then after a while he decided he was going to
2 injured? 2 trim all the branches off while you were there to
3 A. We didquite a few. 3 help?
4 Q. And are you able to quantify that in any way? 4 A. Yes.
5 More than one, obviously? 5 Q. And you were doing it with a couple of dozen of
6 A. Yes. More than a few. Maybe a few dozen. Maybe 6 these before you got hurt?
7 a little more. We did it - you know, we did 7 A. Yes.
8 that for about | would say a good - you know, it 8 Q. Alrght. So he told you how he wanted -- he
9 was a while. | don't know exactly. 1didn't 9 basically told you he wanted you to hold the
10 have a watch. 10 end --
11 Q. Are we talking a half hour or more? 11 A. (interrupting) Yes.
12 A. Yes. 12 Q. -- while he trimmed those up?
13 Q. Allright. 13 A. Yes.
14 A. HKwasn't-- 14 Q. Anddid he tell you to do anything other than
15 Q. (Interrupting) A dozen? At least a couple of 15 stand there and hold up the one end?
16 dozen of these things you have gone through this 16 A. When they were done they had to be put over here
17 process trimming all these branches off in the 17 and then grab a new one, you know, bring it over
18 way he told you to do it, you hold the end and 18 to this spot so he could start again.
19 he's going to work his way up? 19 - Q. He would stay there, and you would drag the log
20 A. Right. 20 to a pile and then drag a new branch over?
21 Q. Once all of those little branches are off 21 A. Yes,
22 there -- is it kind of a longer log? 22 Q. Prior to undertaking this trimming did he offer
23 A. Yes. 23 you any instructions beyond "Here, hold this"?
24 Q. Did he then cut that into smaller pieces? 24 Did he say, "Keep your hands free. Stay away"?
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1 A. He said, "Stand here. Hold it here and don't 1 that phase of the job?
2 move." He sald don't allow it to move because it 2 A. No.
3 ‘would roll, you know, so you had to hold it 3 Q. Did you at that point believe you were taking
4 tight. 4 instruction from Mr. Gagnon?
5 Q. Sootherthan telling you where to stand and how 5 A. Yes
6 to hold it and not let it spin, did he give you 6 Q. Youwere doing what he told you to do?
7 any warnings that were safety-oriented like "Keep 7 A. Yes
8 your hands free. When | get close to you, keep 8 Q. Did you think you were taking instructions from
9 your hands to you," anything - 9 the McGuires at that point?
10 A. (Interrupting) No. 10 A. Theydidn't say much.
11 Q. Anything about that -- obviously, to the point 11 Q. And the entire time you're trimming -- during
12 you got hurt, did anything about that task 12 this phase where the branches are being trimmed
13 concern you from a safety standpoint? 13 off the limbs, | take it Mr. McGuire wasn't there
14 A. He was far enough away from me it wasn't. .. 14 helping you holding these limbs?
15 Q. So up until you were actually hurt he kept a 15 A. No. We were - It was getting into the afternoon
16 certain amount of distance away from you? 16 after -- like after lunch, and 1 think he was
17 A. Yes. 17 getting tired. That Is the way | feel. He was
18 Q. How close was the nearest he got fo you prior to 18 older.
19 when you got hurt? _ 19 Q. The particular phase of the project, the trimming
20 A. Maybe three or four feet, maybe five feet, 20 of the limbs, that was you and Mr. Gagnon?
21 somewhere in there. There was a good chunk of 21 A. Yes. | remember Mr. McGuire saylng that he
22 those branches that were next to the trunk that 22 wanted to burn the limbs, and David wanted to
23 didn't have anything on them, you know. They 23 gave them.
24 didn't have the growth. The growth was outin 24 Q. And atno time that day did you run the chain
129 131
1 the ends. 1 saw?
2 Q. Alright. And during this 20 or 24 more limbs 2 A. Istartedit.
3 that you guys trimmed up before you were hurt, 3 Q. Butyoudidn'trunit--
4 was Mr. McGuire out there? 4 A, (Interrupting) No.
5 A. Yes--waitaminute. | was working, so 1 wasn't 5 Q. --and apply it to any limbs or logs?
6 paying attention at that point. | was helping 8 A. No.
7 hold the limb. You know, | was paying attention 7 Q. Allright. Why don't you get to -- we have got
8 to what Iwas doing. [ stopped paying attention 8 to the dozen or two dozen or so of these limbs
9 to BIll and Carol, so | don't know where they 9 before you were hurt. Tell me, as you can
10 were. You know, | know they were coming in and 10 recall, what happened.
11 out of the house. 11 A. Do you mean the actual incident?
12 Q. Okay. Sowhetherthey were there or not during 12 Q. Actual incident. You have done a couple of dozen
13 the trimming part you're not sure? 13 of these without incident?
14 A, Yes. 14 A. Right.
15 Q. ltcould be? Maybe not? 16 Q. And then what happened?
16 A. Yes. 16 A. He walked towards me, and the chain saw came up,
17 Q. Thatbeing the case, | take it you don't recail 17 and it cut me. |tried to get out of the way,
18 either one of the McGuires intervening, saying, 18 but...
19 “Hey, that doesn't ook safe," or "Be careful," {19 Q. Were you guys actually working on trimming a limb
20 or anything like that during the trimming part? 20 at that point?
21 A. No 21 A. 1was holding a limb up, yes.
22 Q. Andyou recall Mr. Gagnon telling you where to 22 Q. You were holding a limb?
23 stand and how to hold the branches. Did either 23 A. Yes.
24 of the McGuires give you any instructions during 24 Q. With which hands?
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1 A. My right hand. 1 Q. Before you got hit with the saw?
2 Q. Soyou're able to hold these with one hand up in 2 A. Yes.
3 the air? 3 Q. And ltake it unlike the other branches, there
4 A. They were only this (indicating) --you're 4 may have been a branch closer than the four to
5 talking logs. | call them sticks. 5 five feet?
8 Q. Okay. |didn't ask that question so I'm glad you 6 A. No. He stopped cutting the limb, chain saw went
7 clarified. The limbs that we're talking about, 7 down, went to idle. You know, he walked toward
8 what was the diameter on average? 8 me, and | thought he was going to say something
9 A. The side that | was holding? 9 like next instruction, what to do, okay, and |
10 Q. Yes. 10 don't know what he was thinking or what he was
11 A. Maybe -1 don't know what you consider that 11 doing or what, but the chain saw started coming
12 (indicating). Three inches. Your guess is as 12 up, and the gas went on, and I tried getting the
13 good as mine. 13 hell out of the way and -- yes.
14 Q. Okay. Well, it's certainly not the full width of 14 Q. So it wasn't during a cutting process that you
15 your fingers? 15 were hurt?
16 A. No. I can hold it with one hand. 16 A. Yes, you're right.
17 Q. It's about the width of a pop can -- diameter 17 Q. He disengaged from trimming the branch, if I'm
18 width of a pop can? 18 understanding your testimony, and the chain went
19 A. Coffee cup there, yes. 19 into an idle position?
20 Q. They were like three to four inches? 20 A. The motor went toidle.
21 A. Yes. v 21 Q. And the chain is not even moving, and he's
22 Q. And that was how all the other ones were, too? 22 holding it down to his side?
23 A. Yes. 23 A. Bothhands.
24 Q. And then you were strong enough, and at least at 24 Q. With both hands. But the chain is not moving?
133 135
1 that point you were healthy enough to hold it 1 A. Yes.
2 with which hand? 2 Q. And he closes the gap between you and him in
3 A. Right here {(indicating). 3 terms of space?
4 Q. Right 4 A. Right
5 A. Right 5 Q. And you were still holding the branch at this
6 Q. Andyou're right hand dominant? 6 point?
7 A. Yes. 7 A. Yes.
8 Q. Soyou could hold those out? 8 Q. Andsomehow the chain, it gets activated?
9 A. Yes. 9 A. When| heard the chain saw, the motor speed up
10 Q. And soyou would hold it kind of horizontally, 10 and | saw with my eyes it start to come up, |
11 and the rest of it would stretch out towards 11 dropped the branch, tried to get the heck out of
12 Mr. - 12 there because it's coming up between me and the
13 A. (Interrupting) Yes. Go down along the ground 13 branch. "What the fuck are you thinking?" |
14 there. 14 don't know how to say -- you know, | screamed.
15 Q. And then you say Mr. -- you described it as 15 Whether he was going after something he thought
16 Mr. Gagnon walking towards you with the chain saw | 16 he saw coming off the branch, | don’t know.
17 and then you just got cut. Gan you elaborate on 17 Q. Okay.
18 that a little bit? He didn't just -- you were 18 MS. FREEMAN: Wait for a question.
19 actually - he was actually working on trimming a 19 Q. So you're holding the branch with your right hand
20 tree branch, correct? 20 just like you had done on the two dozen or more
21 A. Yes. 21 before. He's trimming branches off this thing
22 Q. Andsol take it he was trimming, getting closer 22 and stops trimming, correct?
23 and closer to you? 23 A. Yes. Hewas done.
24 A. Beforeit, yes. 24 Q. Andthen he--
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1 MS. FREEMAN: (Interrupting) Wait until 1 A. [Ihad noidea, and | went into panic mode.
2 he finishes. 2 Q. Allright. And so ] think you said you had
3 Q. And he then walks toward you holding the chain 3 released the branch before the saw came in
4 saw in a position where he might be able to cut 4 contact with your arm?
5 if the chain was moving? 5 A. (Indicates affirmatively.)
6 A. [twas pointed downward. 6 Q. Isthatright?
7 Q. Pointed downward? 7 A. Yes.
8 A. Yes- 8 Q. And didyou tum your body?
9 Q. (Interrupting) But the chain is not moving -~ 9 A. Uh-huh.
10 A. --towards the ground. 10 Q. Describe for me this point in time where you see
11 Q. The chainis not moving? 11 this blade coming up with the saw moving and all
12 A. Right. 12 of a sudden -- and then at that point where your
13 Q. And he gets close enough fo you to reach you, 13 arm is hit. What did you do?
14 obviously? 14 A. llet go of the branch, and I tried bringing my
15 A. (Indicates affirmatively.) 15 arm up and away from the saw blade and out and
16 Q. Then you hear the chain saw, the rpms ramp up? 16 around to get away. It was coming right up, you
17 A. Oh,yes. 17 know, and it was coming up. It was fast.
18 Q. And when you heard it ramp up, was it a concern 18 Q. Allright. So you tried to get your arm out of
19 of yours that the chain might be moving at that 19 the way. The blade is coming up, but you didn't
20 point? 20 get it away fast enough?
21 A. It was an instant high alert on my part, yes. 21 A. Obviously got it away enough to keep my hand and
22 Q. Did you see the chain saw blade with the chain 22 my amm. I'm lucky to have that.
23 moving at any point before it made contact with 23 Q. Andthen at this point where your arm is actually
24 your arm? 24 injured, do you believe that either one of the
137 139
1 A. Oh,yes, 1 McGuires was present to see that?
2 Q. Soyou heard it ramp up in terms of rpms and 2 A. No. | know they weren't. They said they
3 looked? 3 weren't
4 A. Oh,yes. 4 Q. Allright. Soif 'm understanding your
5 Q. Are you still holding the branch at this point? 5 testimony then, at the time the blade made
6 A. |lwasletting go. 6 contact with you, you were not actively assisting
7 Q. And as you hear the thing fire up, you turn to 7 him by holding a branch? You had, in fact,
8 look at it, correct? 8 released the branch?
9 A. |waslooking at it while | was watching him. 9 A. Oh,yes.
10 You know, | never tumed away, 10 Q. And there was no dialogue from Mr. Gagnon as he
11 Q. And soit's pointed down, and then the rpms ramp 11 approached with the blade as to what his
12 up, and you see the blade coming toward you? 12 Intention was at that point in time where the saw
13 A. Uh-huh. 13 became | guess -
14 Q. Andyou let go of the tree? 14 A. (Interrupting) Pdnted downward.
15 A. Yes. 15 Q. - pointed downward and began moving upward?
16 Q. Butthe blade, nonetheless, still makes contact 16 A. Right
17 with your arm? 17 Q. There was no statement out of him at alf?
18 A, Yes. 18 A. No. | was looking to see if he was going to say
19 Q. Did it ever make contact with the tree branch? 19 somethingto me because It looked like he was
20 A. No. 20 approaching me to say something; he wanted me to
21 Q. From your vantage point was it - well, strike 21 do something else, or, you know, | thought there
22 that. Did Mr. Gagnon tell you what his plan was 22 was an instruction coming.
23 when he got near you and turned the saw on and 23 Q. Butultimately there was no additional comment
24 had lited the blade toward you? 24 made by him prior to the rpms on the chain saw
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1 ramping up and the blade coming up toward you? 1 A. No.
2 A. Correct. 2 Q. Sohe may have a different version of what
3 Q. Andso thisisn't a situation where the blade and 3 kickback means, but the kickback definition or
4 the saw -- I'm sorry -- the blade and the chain 4 your impression of a kickback that you described
5 made contact with the branch and kicked it toward 5 earlier, that is not what you recall happening?
6 you? 8 A. Correct.
7 A. No. 7 Q. [IfI'mhearing what you're saying, he might have
8 Q. This isn't a situation where the blade was 8 been trying to get toward that branch to cut it
g cutting through a branch and caught the very tip 9 but he never got there? He got to your arm
10 of the saw and fired back at you? 10 before he made any contact with the tree?
11 A. No, it's not. ' 11 A. Well, | was holding the end of the branch. There
12 Q. There was no cutting actually involved of a 12 was no branch beyond my hand.
13 branch when you got struck with the blade? 13 Q. Andthat's what 'm getting at is from your
14 A. Correct 14 recollection of what went down, regardless of
15 Q. After this happened did you ask Mr. Gagnon what 15 what his intentions were, he lifted up the chain
16 he was trying to accomplish at that point in 16 saw, the rpms ramped up, and the chain is moving.
17 time? 17 You tried to get out of the way of the blade, but
18 A. After|screamed my head off, that was the first 18 you were not able to get out of the way in time?
19 thing that came out of my mouth was - excuse the (19 A. Correct.
20 expletive -- "What the fuck are you thinking?" 20 Q. Thatis what happened?
21 Q. Did he have a response for you? 21 A. Correct.
22 A. He became immediately | think distraught wouldbe [22 Q. And other than him mentioning something about a
23 the word, confused. "Oh, my God." Panic, yes. 23 kickback when you're in the emergency room, as we
24 Q. So he didn't make any comment to you about what 24 sit here today have you ever discussed the
, 141 143
1 he was trying -- the task he was trying to 1 dynamics of what happened in a situation where he
2 accomplish? It was more shock and stunned about 2 explained what he was trying to do?
3 this scene having happened? 3 A. Ofcoursel askedhim, and | don't remember at
4 A. Yes. 4 what point | asked him, and he could never
5 Q. Since that point in time where you got hit with 5 explainit. He just (indicating). You know, |
6 the blade and now did he ever tell you in his 6 don't think he knows. 1 honestly don't think he
7 words what he was specifically trying to do at 7 knows,
8 the time this happened? 8 Q. So as you sit here today, regardiess of how many
9 A. Inthe emergency room he used the word kickback, |} 9 times you asked him -- and it's more than once, |
10 but | didn't understand what he meant or how, you | 10 take it, correct?
1" know. And they are going into sewme upand put [11 A. Oh,yes.
12 the muscles back together, you know, as bestthey [12 Q. Inyour mind, he's never articulated specifically
13 can. | don't know what happened there. 13 what he was doing at the point in time where the
14 Q. Aliright. So you definitely recall him in the 14 blade made contact with your arm?
15 ER using the phrase kickback? 15 A. Correct.
16 A. Yes. - 16 Q. Other than referencing a kickback in the ER?
17 Q. Allright. But from your vantage point this idea 17 A. Yes,
18 of a kickback, it wouldn't have anything to do 18 Q. Okay. With respect to the McGuires, at what
19 with a kickoff of a branch or a log or a limb 19 point in time was your first notice that
20 that was being cut? 20 Mr. McGuire or Mrs. McGuire were aware of you
21 A. No. It had nothing to do with that. 21 being potentially hurt?
22 Q. Andyou didn't see the saw come onto a tree 22 A. Immediately. They heard me scream
23 branch, that tree branch you were dropping, and 23 Q. Okay. Do you believe they came from inside the
24 then kick toward you? You didn't see that? 24 house?
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1 A. Yes. 1 A. No.
2 Q. Andwhen they came out, was there any discussion 2 Q. Did Mr. Gagnon ever tell you ha was going to pay
3 between you and Mr. Gagnon about what had 3 * you anything?
4 happened? 4 A. No.
5 A. No. 5 Q. Did he ever make any comment to you that he was
6 Q. Would it be fair to describe the post injury part 8 being paid to get this done by his parents?
7 on the premises as being more concern about how 7 A. Hedid say he was getting something for it. |
8 you were doing than what happened? 8 don't know what. | don't know the terms. |
9 A. itwas pretty important to me. 9 remember something in there he was referringto
10 Q. Right. 10 he had to do this because he owed his mom money
11 A. Yes, itwas very important. Carol was very 11 or something. |don't know.
12 concerned. She come outyelling. "l head it. 12 Q. And | take it Gagnon didn't promise to share
13 { knewmy son cutyou.” She came outscreaming, |13 payment he may have been receiving with you?
14 you know, and -- yes -- yes. 14 A. No.
15 Q. Did either of the McGuires ever make any comments |15 Q. Did you consider yourse!f a volunteer out there?
16 to you to suggest or pursuant to which you formed 16 A. Yes.
17 the impression that they saw what happened? 17 Q. But obviously you felt you were taking directions
18 A. No. They said they didn't. She said she heard 18 from Gagnon but you were volunteering?
19 it. She heard the screams. She heard what was 19 A. Yes.
20 saidright after. She heard all of that. She 20 Q. Youdidn't expect to get anything out of this?
21 was right there in the kitchen. 21 A, No.
22 Q. She heard the screams, and her thought was 22 Q. Certainly not an injured arm?
23 somebody was cut? 23 A. Definitely not this, 0. Maybe a pop, you know.
24 A. (Indicatesaffirmatively.) 24 Q. Allright. Sowe have all of your medical
145 . 147
1 Q. How soon after this happening did you move on to 1 records but | want to go through this a little
2 the emergency room? 2 bit. At the emergency room they evaluated your
3 A. |don't know timewise. | was inshock. It 3 arm, correct?
4 seemed like i took forever. So | can't tell you 4 A. Yes. :
5 whether it was five minutes or ten minutes. 1am 5 Q. They cleaned out the wound?
8 not capable of doing that for you. I cantell 6 A. Yes.
7 you that | started giving orders at thatpoint. 7 Q. Didthey do some X-rays at the ER?
8 First ime all day. And | needed a towel, | 8 A. Yes.
9 needed something to put on it, | neededto tie it 9 Q. Didthey tell you that it didn't reach the point
10 off. We neededto go to the emergency room now, |10 where it hit any of your bones?
11 and there was no waiting. 11 A. No, itdid not.
12 Q. Soonce you got hurt, you became more focused 12 Q. Initially was it the impression, as you
13 about getting the care you needed? 13 understood it, that it was a tear through the
14 A. Yes. 14 skin and into the muscie?
15 Q. Up until - 15 A. Yes.
16 A. (Interrupting) | was quite vocal. 16 Q. There was no belief there was nerve involvement
17 Q.  Up until the point where you were cut with the 17 initially?
18 chain saw had the situation ever turned from a 18 A. You know, once they gave me the pairkiller, |
19 volunteer situation like you described early on 19 don't -l was inlaa land.
20 to an employment situation were you thought you 20 Q. Tothe best of your understanding, did they do
21 were going to be compensated? 21 anything else in the emergency room other than
22 A. No. 22 clean it and then stitch it up?
23 Q. Didthe McGuires ever promise to pay you 23 A. Yes. They did the stitches and closed it up and,
24 anything? 24 you know, X-rays. |don't remember what all.
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1 Q. Inthe emergency room did they have you use your 1 Q. And eventoday you're still having problems?

2 hand and move it to see if you were still 2 A, Yes.

3 functioning? 3 Q. Sometime | think later in 2011, maybe it was

4 A. Yes. - 4 early 2012, you had an EMG study done on your

5 Q. Andwas it still functioning at that point? 5 right arm?
6 A. Parts, yes. Theydidn't really check it. | did 6 A. |thinklhad afew of those.

7 that. | wanted to know what would work, andlam | 7 Q. Nerve conduction study?

8 moving my hand around to see what is going on. 8 A. Yes,

9 And once the pain medicine they gave me kicked 9 Q. Andthere was something done early on with the
10 in, you know, | was able to move a little bit but 10 Shoulder to Hand Clinic, Dr. Talerico or
11 not a whole lot. 11 something like that?
12 Q. Once the pain medicine kicked in, | take it the 12 A. |remember Talerico. | did go see him,
13 injury itself felt a little better? 13 Q. That doctorhad evaluated the EMG study, and he
14 A. Oh,lwent{indicating). It was -- 14 evaluated you, didn't feel there was any nerve
15 MS. FREEMAN: (Interrupting) Just answer 15 impairment. Do you recall that?
16 the question. 16 A. He said -- well, | left Dr. Talerico because |
17 Q. 1tdid? 17 don't think he knew who he was talking to. He
18 A. Yes. 18 started yelling at me about asking for pain
19 Q. And then how long was it before -- well, strike 19 medication, and | never even got anything from
20 that, Eventually did you have to go somewhere 20 that man ever in my life. And | left seeing him
21 and have the stitches out? 21 because | don't think he -- there was something
22 A. Yes. 22 wrong there. And | only saw him twice, and | was
23 Q. Andwho did that? 23 out of there.
24 A. Dr. Sek 24 Q. Do you recall him giving the opinion that he

: 149 151

1 Q. WhereisDr. Sek? 1 didn't think there was anything surgically he

2 A. He'sright here on Eim Street. 2 could do for you?

3 Q. He's still operating here? 3 A. Notatthatpoint. He did say time will tell.

4 A. 1have known him since | was five years old. 4 Q. Okay. And thenyou left Dr. Talerico?

5 MS. FREEMAN: Just answer the question. 5 A. Yes.

6 Q. We have sent arecords request for him several 6 Q. And did you go somewhere else?

7 times and there has never been a response. He's 7 A. Yes.

8 still working here somewhere in McHenry? 8 Q. Because my records stop atthe very beginning of

9 A. Yes. 9 2012.
10 Q. He took the stitches out? 10 A. Dr. Sagerman.
11 A. Yes. 11 Q. Whereis Dr. Sagerman?
12 Q. Over the first month or two or three did you do 12 A. |gave you his address earlier, or his place,
13 any physical therapy? 13 Vernon Hills.
14 A. |was told by Dr. Sek give it some time, it's 14 Q. Oh, that's right. Andwhen did you start seeing
15 going to take time. He did not send me to 15 Dr. Sagerman? _
16 physical therapy or anything else. 16 A. 1don't remember the date. I'll be honest with
17 Q. And) know from the record that, as you have 17 you.
18 explained already, when you tried to use the 18 Q. He was after Dr. -
19 computer, that you continued to have some 19 A. (Interrupting) Talerico.
20 symptoms with the right arm and hand even after 20 Q. --Talerico?
21 1 guess the laceration had healed? 21 A. Yes,yes.
22 A. Right 22 Q. Alright. And thendid Dr. Sagerman do anything
23 Q. Allright? 23 for your right arm different than what
24 A. Right. 24 Dr. Talerico did?
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1 A. He continued the physical therapy. 1 A. Yes
2 Q. Allright. And anything beyond the physical 2 Q. Earlier on you described the pain that was with
3 therapy? 3 the tendinitis, the forearm and everything. Is
4 A. He ordered up a new EMG. 4 the forearm implicated on the right?
5 Q. Andthenwhat? 5 A, Ontheright?
6 A. More physical therapy. It was a lot of physical 6 Q. Yes,interms of pains or sensation?
7 therapy. 7 A. |geta pain right next to the bone. There is a
8 Q. Has anybody done any surgeries on your.arm? 8 big lump of scar tissue, you can feel it, and it
9 A. Yes. Hedid. 9 hurts there when 1 try to grab too much stuff
10 Q. When did he do that? 10 that is heavier or anything with weight.
11 A, July of this year. 11 Q. Soif you strain the right arm, you will realize
12 Q. As you understand it as the patient, what did 12 some pain right where the laceration was?
13 Dr. Sagerman do to the right arm? 13 A. Yes, it will burn a little.
14 A. Removed a ton of scar tissue, he said. And he 14 Q. So then with respect to the right arm, you
15 said -- and what they call -- it's a neurosis or 18 described the numbness in the pinky and the ring
16 -- | don't know the words he used. 16 finger, a weakened grip and then occasional
17 Q. Idon't know either. | don't have any of these 17 shooting pain where the laceration was with heavy
18 records. 18 strain. And what else do you notice about the
19 A. Okay. 19 arm today, the right arm?
20 Q. So there was some kind of a surgery. Whichparts |20 A. You play with the scar tissue ball that is
21 of your arm did he work on? 21 forming in there, and it burns under the elbow.
22 A. Forearm and the elbow. ' 22 It's like a direct link. If you pinchit, it's
23 Q. Allright. And that was in July? 23 (indicating).
24 A. Yes. 24 Q. Andis there any further recommended treatment
153 158
1 Q. Have you had any more surgeries since then? 1 for the right arm or any of the symptoms that are
2 A. No. 2 lingering?
3 Q. Arethereany planned? 3 A. Yes. | amon medication for it.
4 A. No. 4 Q. Whatdo you take?
s Q. Are you still doing physical therapy? 5 A. Gabapentin.
6 A. Notformy rightarm anymore but for my left. 6 Q. Isthatan anti-inflammatory or pain med?
7 Q. Howis the right arm now since this procedure 7 A. It's a type of pain medication, | believe.
8 " done by Dr. Sagerman? 8 Q. Okay. Besides taking that, anything else?
9 A. It's better in the sense the pain level is down. 9 A. |take an antl-inflammatory.
10 Q. Okay. Same;the pinky, the ring finger and the 10 Q. Is that for the left arm or the right arm?
11 thumb? 11 A. It's all right. I take —I'm trying to think
12 A. Those are the most affected, yes. 12 now. Well, | have, in case | need it, and 1 try
13 Q. What about the index and the middle fingers? Are |13 not to take them, but Tramadol and hydrocodone,
14 those impacted as well? 14 butl try not to take those.
15 A. Yes. 15 Q. Okay. So that's the medicine that you're still
16 Q. Are the ones that are affected the worst the 16 taking. Is there anything -- and there is no
17 pinky, the ring finger and the thumb on your 17 physical therapy with respect to the right arm
18 right hand? 18 currently?
19 A. All of the fingers are affected in the sense ofa 19 A. No. We're pretty much done with that.
20 grip. The ones that feel numb are the pinky and 20 Q. And then in terms of function, you have mentioned
21 the ring finger. 21 there is weakened grip?
22 Q. Sothere is a weakened grip overall? 22 A. Yes.
23 A. Oh,yes. 23 Q. And you have the numbness in the pinky and ring
24 Q. And then the pinky and the ring finger are numb? 24 finger. What other limitations can you
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M appreciate with respect to the right arm? 1 A. Yes,yes. The pinky and the ring finger and the

2 A. Pinky. 2 thumb is -- | have a problem with the thumb

3 Q. Whataboutit? 3 coming in here (indicating). Not like this

4 A. Itwouldntgo in. 4 (indicating), but this way (indicating). And my

5 Q. Soyoucant-- 5 ‘hand shakes.

6 A. (Interrupting)] can't (indicating). 6 Q. Has the doctor told you -- that would be Sagerman

7 Q. Youcan'tmove the pinky so it abuts the index 7 -- when you can expect any further improvement,

8 finger? 8 or is this what you're going to have?

9 A. Orthering finger. 9 A. Hesaid nerve damage takes a long time to heal
10 Q. Thering finger? 10 especially as we get older. He wouldn't rule out
11 A. Correct. 1 a full healing. He wouldn't say | was going to
12 Q. And anything else? Do you still have the full 12 be stuck like this forever. He just said time
13 range of motion in your hand? 13 will tell.

14 A. Yes. As longas| do it controlled and slow. If 14 Q. So we don't know yet, and he doesn't know for

15 1 start forgetting and — you know, because | 15 sure?

16 foel good and | start doing things fast, it's 16 A. Right

17 like all of a sudden I'll get -- it will bum 17 Q. I'mgoing to show you what i'm going to mark as

18 here (indicafting), burn under here (indicating}, 18 2.

19 and it will like pang all the way down. It will 19 A. Heknows more about it than | do.

20 start tingling real bad again, 20 MS. FREEMAN: There is no question

21 Q. Sointerms of the shoulder movement, fine? 21 pending.

22 A. Shoulderis fine. 22 THE WITNESS: Got you.

23 Q. Ebow movement fine? 23 Q. Ithink i know the answer to this, but this is

24 A. No. The elbow is a bit sore. | think it's 24 medical expenses as of March 19, 2012, $7,333.04.
157 159

1 because of the surgery he did in there. He had 1 There is more medical expenses we don't have?

2 to do a nerve release or something. It was 2 A. Right.

3 tight 3 Q. The surgery in July and the physical therapy

4 Q. And did the doctor tell you whether that nerve 4 and -- _

5 release in the elbow was somehow related to the 5 A. (Interrupting) Yes.

6 injury to the mid forearm? 6 Q. !take it you're making a claim for the tennis

7 A. Hosaid thatit's natural. You know, the way he 7 elbow as well?

8 explained it to me, it tore through the middle. 8 A. You know, they tell me it's a natural part of it

9 It's not a cut, it's a tear. Things got pulled 9 because of the not using this arm (indicating)
10 from both ends, you know, and that's the next 10 and using this thing (indicating) for everything
11 spot that will be affected from the pull. So 11 from drinking to driving to everything that 1 do.
12 that's the way it was kind of explained to me. 12 And they - yes.

13 He said it's natural with what happened, with 13 Q. So there may be expenses associated with the left
14 this type of thing that happened. 14 arm that we don't have?
15 Q. Okay. The elbow is sore when you're moving it. 15 A. It's aresultof.
16 Is that all the time or just periodically? 16 Q. You have had medical expenses for the treatments
17 A. It's sore pretty much all the time. 17 and care of the left arm?
18 Q. And you can still move it in all directions, 18 A. Yes, minimal.
19 though? 19 Q. We don't have those as part of this as well,
20 A. Yes. As longas I'm careful. 20 correct?
21 Q. And then the hand, with respect to the movement 21 A. Right.
22 of - it is a weakened grip, but in terms of 22 Q. |justwantto go through some photos here. This
23 moving it, with the exception of the pinky, it 23 is a photo of your arm after the chain saw
24 still moves the same? 24 injury, obviously, correct? 2A?
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1 A. Thisisa long time after, yes. 1 A, Yes.
2 MR. BARCH: Now | need to make that medical | 2 Q. Where is this?
3 expense summary Exhibit No. 3. Sorry. 3 A. That's athis home.
4 (Exhibit No. 3 marked for 4 Q. When did you take that?
5 identification by Mr. Barch.) 5 A. That phone conversation you asked me|l talked to
6 MR. BARCH: | shouldn't have premarked 6 him about, | went up there to get his address for
7 the other ones. 7 his house for Hans, and he was outside.
8 Q. The other questions | was asking you when | was 8 Q. ©Oh, sowhen your attorney needed his address, you
9 referring to Exhibit 2, it's now 3. The answers 9 went up there to get it?
10 would be the same? We don't have all the medical 10 A. | knew where he lived. | didn't know the
11 expenses? 11 address, so | just drove past.
12 A. Right. . 12 Q. And did you shoot this from the car or something?
13 Q. 2A, that is your forearm after the chain saw 13 A. Asldrove by the house, yes.
14 injury? 14 Q. Did he know you were taking that?
15 A. Yes. 15 A. Yes. Ishowed itto him.
16 Q. Isthat how it looks today? 16 Q. Andthen | guess 2J, this was just part of the
17 A. No. 17 records. ls this before the second -- before the
18 Q. Whatis that-- 18 July surgery or -
19 A. (Interrupting) No. 19 A. (interrupting) This is the X-ray from the
20 Q. Whatis going on now? 20 emergency room.
21 A. It's now got a scar that crosses it where they 21 Q. Okay.
22 wentin. 22 A. Kindof shows -~
23 Q. Okay. Sothatis the second surgery, though? 23 MS. FREEMAN: (Interrupting) There is no
24 A. Yes. 24 question pending.
161 163
1 Q. The second procedure. So these are all pre -- 1 THE WITNESS: Sorry.
2 A. (Interrupting) Pre the July surgery, yes. 2 MR. BARCH: [ think's all | have for now.
3 Q. TheJuly, 2012, This is what it would have 3 EXAMINATION BY MR. ACCARDO:
4 looked like, | take it then, had you not had the 4 Q. Foryourleft arm and left elbow, you had injured
5 additional surgery? 5 those before 2011; is that right?
6 A. Correct. 8 A. Excuse me?
7 Q. Same thing with 2D and 2E? 7 Q. You had injured your left arm and your left elbow
8 A. Yes. These are all from pre. 8 before 20117
9 Q. Nowwe gooverto2F. There is an additional 9 A. Correct
10 photo with some more of | guess an incision that 10 Q. Andthat was in a car accident?
11 runs up and down your forearm? 11 A. Yes.
12 A. Yes. 12 Q. And that took place when?
13 Q. And there is also one -- that's the July, 2012 13 A. Tenyears ago.
14 stuff? 14 Q. What type of injury did you suffer in that car
15 A. Yes. 15 accident?
16 Q. You have scars now on your arm from those as 16 A. |suffered a broken neck, and | had to have an
17 well? 17 ulnar nerve transposition done.
18 A. Yes. 18 Q. Okay. And where was that done?
19 Q. 2F, G, H show the arm after that July, 2012 19  A. Thatwas done | think late -- what did they call
20 surgery? 20 that? That was a long time ago at the hospital,
21 A. Correct. 21 Lake Forest Hospital.
22 Q. Whatis|? This came from your counsel, 0o, 2I. 22 Q. Do you remember which doctor performed that?
23 A. That's David. 23 A. The same doctor.
24 Q. That's Mr. Gagnon? 24 Q. The same doctor as what?
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1 A. Sagemman. 1 employed the chain saw?
2 Q. Okay. 2 A. No.
3 A. That's why |l knew him. 3 Q. And before the accident the day you were cutting
4 MS. FREEMAN: Justanswer the question. 4 down the pine tree did you have any criticism
5 Q. And after the surgery after the automobile 5 with the way David was using or employing the
6 accident about ten years ago did you still have 6 chain saw?
7 trouble with the left arm? 7 A. No.
8 A. Stilldo today. 8 Q. Was there any alcohol involved in the June, 2011
9 Q. From the time of the car accident up until the 9 incident?
10 time of the accident with the chain saw in June 10 A. Possibly on Bill's part, Bill McGuire, but
11 of 2011 did you have trouble with the left arm 11 neither of us.
12 and the left elbow? 12 Q. Noton David's part?
13 A. Yes. 13 A. No.
14 Q. And has that changed since the accident in June 14 Q. Any reason to believe that David was under the
15 of 20117 15 influence of any type of drugs or alcohol at the
16 A. Yes. 16 time of the accident?
17 Q. Howso? 17 A. No.
18 A. The otherside of the elbow hurts. 18 Q. At any point before the actual accident took
12 Q. Okay. Which side of the elbow hurt before? 19 place when you were cutting down the pine tree
20 A. This side {indicating) was from the car accident. |20 did you express any displeasure or any concern
21 It's like the funny bone. 21 over the process that David had set up for
22 Q. We're talking about more of the inside of your 22 trimming the limbs?
23 elbow? 23 A. No.
24 A. Yes. 24 Q. You didn't see any problem with it?
165 167
1 Q. Allright. 1 A. Heseemed like he knew what he was doing.
2 A. Where this is out up here (indicating). 2 Q. My question to you was did you see any problem
3 Q. Okay. And by "out here" (indicating), you're 3 with it, though?
4 talking about the outer part of the elbow? 4 A. No. I wouldn't know.
5 A. Yes. 5 Q. Now, | just want to go back to right before you
6 Q. You still have trouble with the inner part of the 8 got cut and talk a little bit about the saw
7 elbow? 7 because | am a little confused. When David
8 A. Yes. Cold days. 8 started walking towards you, was the chain siill
8 Q. The time when you were working with David on the 9 going or had it already been put into idle at
10 apple tree -~ 10 that point?
11 A. (Interrupting) Yes. 11 A. He was cutting, stopped, came up, took the finger
12 Q. --was that the only time you had worked with him 12 off the trigger because the whole thing went
13 where there was a chain saw involved before June |13 down, you know --| think it stopped. The chain
14 of 20117 14 pretty much stopped.
15 A. With him with the chain saw, yes. There was a 15 Q. Okay. And then he starts walking toward you?
16 tree down in the frontyard, but 1 don'tknowwho |16 A. Right
17 did it. 1 assumed he did. 17 Q. And at any point did you see his finger hit the
18 Q. !I'mjusttalking about you working with him with 18 trigger?
19 the chain saw before 2011, 19 A. [didn't see his finger hit the trigger, no.
20 A. Yes. 20 Q. Youjust heard?
21 Q. Wasitjustthe apple tree? 21 A. Yes.
22 A. Thatwasit 22 Q. Andthen you saw the chain --
23 Q. During the cutting of the apple tree did you have 23 A. (Interrupting) Yes.
24 any criticism with the way that David used or 24 Q. --starttospeedup?
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1 A. Yes. 1 pointing towards the sky about 45 degrees?
2 Q. Oryou actually saw the chain engage? 2 A. Yes.
3 A. Yes. 3 Q. And how would you describe the manner in which he
4 Q. Okay. 4 did that? Was that something that was --
5 A, Startto move. 5 A, (Interrupting) Just raise It.
6 Q. Abouthow much time elapsed from the time he put 8 Q. Was that something that was fast? Was it slow?
7 the saw into idle or took his finger off the 7 Was it sudden?
8 trigger until you heard or saw the chain engage 8 A. Itwas very sudden and fast. .
9 again? Was it just a matter of seconds? 9 Q. Diditlook like he had lost control of the saw,
10 A. Yes, it was seconds. 10 or did it look like he did it on purpose?
11 Q. And then about how much time elapsed from the 11 A. No, itlooked like he was in control, but | don't
12 time you saw or heard the chain engage until the 12 know -- | have asked him. | don't know if he
13 time you were actually cut? 13 tripped over something --
14 A. Splitseconds. It came fast. 14 Q. (Interrupting) 'm not -- I'm just asking you
15 Q. After the chain or saw engaged right before you 15 if --
16 waere cut, did you see David move in any 16 A. --orwhat. 1don't know the answer to that.
17 particular way? 17 Q. Okay. You said you were holding the branch with
18 A. Say that again. | lost you in the middle. 18 your right arm or your right hand, right?
19 Q. After you saw the chain and the saw engage before |19 A. Uh-huh.
20 you were cut, did you see David's body move in 20 Q. Okay. And you were facing with your body towards
21 any particular way? Did you see any type of 21 David?
22 jerking movement or anything like that? 22 A. Yes.
23 A. No. He started walking towards me, 23 Q. Okay. And then when you heard and saw the chain
24 Q. Butat some point I think you said you saw the 24 engage, you dropped the branch?
169 . 171
1 saw coming up? 1 A. Yes.
2 A. Yes 2 Q. And then you | think motioned -- you said you
3 Q. Okay. How high was the saw when it cut you? 3 turned your body it wouid have been to the right
4 A. Itwas my eye height. My eyes. 4 and up and away?
5 Q. And how was David holding it at that point? 5 A. Yes. Firstl went up, and then | was trying to-
6 A. (indicating). 6 get up and out of the way because that saw blade
7 Q. Okay. You're showing me - 7 came up to a 45, and | had to get the heck out of
8 A. (Interrupting) Saw pointing up. 8 there. -
9 Q. Saw pointing up. One hand would have beenonthe | 9 Q. Where was your arm when it actually got cut, and
10 bar? 10 in what position was it?
11 A. Yes. 11 A. Canlstand up and show you so | can describe it?
12 Q. The safety bar? 12 Q. Yes.
13 A. Yes. 13 A. Itwas - | was turned like this {indicating),
14 Q. And then the other hand where? 14 and it cut me right here {indicating).
15 A. Down on the trigger. 15 Q. Okay.
16 Q. Okay. And the actual saw was pointed straight up 16 MR. ACCARDO: So let the record reflect
17 in the air? : 17 that Mr. Dulberg's right arm was basically
18 A. No. It was maybe a 45 it went to. 18 parallel with his nose and eyes.
19 Q. When you heard and saw the chain engage, where |19 Q. s that about right?
20 was the saw pointing? 20 A. Yes,itwas. Yes.
21 A. Down toward the ground at about a 45. 21 Q. And your body was turned about --
22 Q. Sofrom the time you heard or saw the chain 22 A. (Interrupting) | was in the middle of pivoting to
23 engage up until the time you were cut, David 23 get away.
24 moved it from about 46 degrees to the ground up 24 Q. Okay. After the chain and the saw engaged did
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1 David keep walking towards you, or was it just 1 me, if you know, what specifically has David told

2 more of a movement with his hands and arms? 2 you about what he thinks happened on the date of

3 A. Sayitagain. 3 the accident?

4 Q. Afteryou saw the saw and the chain engaged did 4 A. Hedoesn't know.

5 David keep walking towards you, or was it simply 5 Q. Has he offered any type of explanation as to what

6 a motion with his hands and arms? 6 happened?

7 A. Itwas amotion up. 7 A. No. | think he's afraid to. | don't know.

8 Q. So he had stopped walking or moving towards you? 8 MS. FREEMAN: There is no question pending.

9 A. |think that there were still forward momentum 9 Q. Why do you think he's afraid to?

10 going on, yes, because it started and it came up 10 A. Because | don't think he knows.
1" -- yes, there had to be. | don't know. There 11 Q. Asyou sit here today do you think this is
12 had to be, though. My eyes were on the blade at 12 something hé did on purpose or intentionally?
13 that point. 13 A. | think he screwed up and had a brain fart.
14 Q. And now | know you said when you were in the 14 Q. So the answer to my question would be no?
15 emergency room that David said something about 15 A. Right.
16 kickback? 16 Q. At any point while you were in the emergency room
17 A. 1askedhim -- the emergency room staff asked 17 did you ever have a discussion with David where
18 what the heck happened, and that was his 18 you indicated to him that you thought that both
19 response. 19 of you could make a lot of money off of this?
20 Q. Did you overhear what he told to the people at 20 Did that conversation ever happen?
21 the emergency room? 21 A. No.
22 A. Yes. 22 MR. ACCARDO: | don't have anything
23 Q. What did he tell the people at the emergency 23 else.
24 room? 24 MR. BARCH: Only question [ have in
173 175

1 A. He said kickback or something. | just don't 1 follow-up -- just one.

2 know. He took his hands, put them on the head 2 EXAMINATION BY MR. BARCH:

3 and put them between his knees and just stayed 3 Q. Youmentioned that you and Mr. Gagnon were not

4 there and did not say nothing. 4 drinking that afternoon, correct?

5 Q. Did they ask him more than once what happened? 5 A. <Correct.

6 A. Yes,acouple of times, and | just looked at the 6 Q. And you said Bill. ! guess you're referring to

7 emergency room staff, and | said, "l think it's 7 Bill McGuire may have been drinking?

8 an accident. Let's just get this done."” 8 A. He's beenknown to.

9 Q. When they asked him the second or the third time 9 Q. Okay. As you sit here today do you believe that
10 what happened, what was his response? 10 if he had consumed beer or something that day,
11 A. Atthat point he had his head between his knees, 11 that that played some role in what happened to
12 and he just goes "1 don't know what happened. | 12 you with the chain saw?

13 just don't know." 13 A. It played no role.
14 Q. Atany point did you have a conversation with 14 MR. BARCH: That's all
15 David in the emergency room, outside of the 15 MR. ACCARDO: Nothing else.
16 presentation of the emergency room personnel, 16 MS. FREEMAN: 1 think we will waive
17 about what happened? 17 signature.
18 A. No. 18 (The deposition of this witness came
19 Q. Now, | know that when you were asked before about | 19 to a close at 3:33 p.m.)
20 some discussions or attempts at discussions about 20
21 what has happened from the time of the accident 21
22 up until today's date, | think you sort of just 22
23 -- sort of made some noises and said David did 23
24 not want to talk about it. | want you to tell 24
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CERTIFICATE OF SHORTHAND REPORTER

I, Angela D. Oldenburg, a Certified
Shorthand Reporter in and for the State of Winois,
do certify that, pursuant to the agreement hereto
annexed, there came before me on the 24th day of
January, 2013, at12:17 p.m,, the followlng-named
person, to wit: Paul R. Dulberg, who was by me duly
sworn to testify to the truth and nothing but the
truth of his knowledge concerning the matters in
controversy In thla cause; that he was thereupon
examined on his oath and his examination reduced to
writing under my supervision; that the depoasition is
a true record of the testimony given by the witneas
and that the reading and signing of the deposition by
the sald withess were expressly waived.

I further certify thatl am neither
attorney or counsel for, nor related to oremployed
by any of the partles to the action In which this
deposition is taken, and further that |l am nota
relative or employee of any attorney or counsael
employed by the partles hereto or flnancially
interested In the action.

Dated this 28th day of January, 2013,

Shorthand Reporter
922 North Lyford Road
Rockford, lllinois
(815)226-9755
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